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THE PROCEEDINGS 

The proceedings before me concern mining leases 04/83-90, 04/119-122 and 

04/177-179 inclusive (“the tenements”).  On 6 July 1999 Colin Sim (“Sim”) 

lodged at the office of the Mining Registrar in Broome 15 plaints, namely, 

plaints 1 to 14/990.  On 22nd October 1999 plaint 129/990 was lodged by Sim at 

the same registry.  Nirvana Pty Ltd (“Nirvana”) is named as the defendant in 

each of the 15 plaints.  The nature of the claim in each plaint is the same 

namely: 

“The Plaintiff claims that: - 

 He is entitled Registration of Transfer (1279H/989 - or as the case maybe 

in each plaint) dated 2 June 1998 (“The transfer”) and that he is entitled 

to become the registered Proprietor of mining Lease (“04/83 - or as the 

case maybe))” 

In each plaint the nature of relief sought by the plaintiff is: 

 “That the caveat (262H/912 - or as the case maybe) against the 

Lease be lifted to enable the Transfer to be given effect so that mining 

Lease (04/84-or as the case maybe) is registered in his name.” 

To each plaint Nirvana Pty Ltd lodged a defence.  The terms of the defence 

lodged in respect of each plaint were all identical.  The defence stated that in 

June 1991 Nirvana and one Paul Williams (“Williams”) had entered into an 

agreement whereby an equitable charge over each of the subject mining leases 

had been created in favour of the Nirvana.  It was said that the terms of that 

agreement included a licence to mine and an option to purchase all of the 

tenements the subject of the plaints. It was said by Nirvana that as a 

consequence of it entering into the agreement with Williams it was entitled to 

“effect its security of the Licence Agreement by the registration of a mortgage” 
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and, further, that, as Sim had prior actual or constructive knowledge of the 

caveats registered by Nirvana in respect of all of the subject tenements and 

arising out of the agreement between Nirvana and Williams, any interest of the 

plaintiff in the tenements was subject to the interests of the defendant as 

equitable chargee of the tenements.  It was submitted by Nirvana that it’s 

interests in the subject mining leases were protected by the caveats and that 

those interests should be preserved thereby preventing any transfer of the 

tenements pending settlement of the defendant’s claims. 

Sim’s answer to the defence denied that the subject mining leases were ever the 

subject of an equitable charge arising from the agreement between Nirvana and 

Williams and stated that, in any event, if there was any charge created from that 

agreement it was limited to a licence to enter and mine on the tenements and did 

not charge the tenements themselves.  It was also said, in effect, that the caveats 

were inadequate on their face to support the contention of Nirvana and were bad 

in form.  The plaintiff also asserted that Williams never had any capacity to 

provide the subject tenements as security as he was never the holder of the 

mining leases and never entitled to act as such and was never more than a mere 

licensee with certain rights in respect of the tenements, namely, the right to enter 

and mine and extract material from the tenements in accordance with the 

agreement entered into between Williams and the tenement holder at the time. 

In his answer to the defence Sim also made reference to the state of proceedings 

in Federal Court action QG112 of 1991 whereby Nirvana, as the plaintiff in 

these proceedings, had taken action against Williams seeking specific 

performance of the agreement between Williams and Nirvana to which I have 

previously made reference and upon which the defendant in the proceedings 

before me based its claim of an interest for purposes of the caveats previously 

referred to.   
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In respect of the caveats themselves the plaintiff Sim says that as the defendant 

has not for some 8 years pursued its action in the Federal Court against Williams 

the balance of convenience in respect of removal or continuation of the caveats 

is heavily weighted in favour of removal of the caveats. 

It is also submitted by the plaintiff that as the original agreement between the 

then tenement holders and Williams, whereby Williams was entitled to enter and 

mine the subject leases, had expired and that, as the rights which it was said that 

Williams had acquired pursuant to that agreement by way of a licence to mine 

had come to an end, any equitable charge which the caveator had acquired 

arising from those rights had also come to an end and that there was, therefore, 

no basis upon which it could be asserted that the caveats should continue in 

force and not be removed. 

THE EVIDENCE 

The Documentary Evidence 

The evidence included a large bundle of “agreed documents” (Exhibit A).  The 

principle documents, for present purposes, to which I will make further detailed 

reference, are as follows. 

1. The deed of agreement between De Biasi and Kimberley 

Colourstone Industry Pty Limited of the one part and Williams of 

the other part dated 21 June 1988 (“the De Biasi agreement”). 

2. The agreement between Williams and  Nirvana dated 21 June 1991 

(“the security agreement”). 

3. The draft security document tendered by Nirvana  to Williams (“the 

draft charge”). 
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4. Various pleadings in Federal Court Action QG112 of 1991 between 

the defendant and Williams (“the Federal Court documents”). 

5. Caveats 262H to 275H/912, all dated 6 August 1991, and caveat 

484H/912 dated 5 September 1991 all lodged by Nirvana as 

caveator over each of the subject tenements (“the caveats”). 

During the course of evidence other documents were produced.  Of some 

significance amongst such documents was an agreement made on the 8th June 

1990 between Williams of the one part and Sim and one other person of the 

other part whereby it was agreed that Sim and the other person would finance a 

joint venture with Williams to exercise the rights which Williams had obtained 

pursuant to the De Biasi agreement in respect of the tenements (“the 

Williams/Sim agreement”). 

In addition to the agreed documents evidence was given in person by one 

witness on behalf of the plaintiff and by two witnesses called for the respondent. 

Findings upon the Evidence 

As at 21 June 1988 Dario De Biasi and Kimberley Colourstone Industry Pty 

Limited were the jointly registered holders of the tenements and on that day and 

in that capacity entered into the De Biasi agreement with Williams.  The recitals 

to the agreement (where relevant) say: 

“A. The Grantor is the owner of (the tenements) ….. (hereinafter 

collectively referred to as “the Leases”). 

B. The Grantee or his nominee wishes to obtain a licence to mine 

the lands covered by the Leases and an option to buy the 

Leases, from the Grantor. 
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C. The Grantor has agreed to grant to the Grantee a licence to 

mine the lands covered by the Leases and an option to buy the 

Leases upon and subject to the terms and provisions hereinafter 

contained. 

The document then continues: 

NOW THIS DEED WITNESSETH that in consideration of these 

premises the parties hereto hereby covenant and agree each with the 

other as follows: 

Licence to Mine and Extract 

1. (a) The Grantor hereby grants to the Grantee or his nominee, 

a licence to enter into possession of the lands being 

subject to and covered by the Leases and to mine and 

extract from such lands such resources as are existing 

thereat, for a term of five years from the 9th May, 1988 

upon and subject to the terms and conditions hereinafter 

contained and further if the Grantor shall have received 

from the Grantee written notice of the desire of the 

Grantee to renew the said licence for a further term of 

five years from the 9th May, 1993 then the said licence 

shall be deemed extended upon and subject to the same 

terms and conditions as are set out herein……. 

(b) The Grantee shall, or shall cause his nominee, if any, to, 

comply with all mining regulations and shall bear all 

rates, taxes and fees, including fees payable to the 

Department of Main Roads, payable with respect to the 

Leases and to do all things and prepare all documents 
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and obtain all consents necessary to be done prepared 

and obtained to implement this agreement. 

(c) The Grantee shall, or shall cause his nominee, …to effect 

Public Liability Insurance …in the event of death or 

injury occurring during the course of his mining and 

extraction of resources…. 

(d) The Grantee shall…(pay a fixed amount or a royalty 

annually)… 

Initial Payment 

2. The Grantee shall pay to the Grantor the sum of …($30,000.00) on 

or before the 8 August, 1988. 

Option to Purchase 

3. The Grantor hereby grants to the Grantee or his nominee, if any, an 

option to purchase the Leases on a walk-in walk-out basis at and 

for the consideration of One Million Dollars ($1,000,000), such 

option to purchase is capable of being exercised by the Grantee or 

his nominee during the term of the licence or the extension of the 

licence specified in clause 1(a) hereof. 

Leases 

4. If the Grantee or his nominee, if any, exercise, the option to 

purchase contained in clause 3 hereof then the provisions of clause 

1 hereof will no longer apply and the Grantee or his nominee, if 

any, will be come the Lessee under the Leases and for this purpose 

the Grantor shall do all things, obtain all consents, and execute all 
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documents it is required to do, to enable the Grantee or his 

nominee, if any, to become the said Lessee thereof. 

 

On 21 June 1991 Williams and Nirvana signed the security agreement (Exhibit 

A, document 2(i)).  The security document consists of one page and, where 

relevant, says: 

 “WHEREAS 

(A.) Williams is the licensee of certain mining rights over tenements 

referred to in a certain agreement dated 21 June 1988 with Dario 

De Biasi in respect of certain mining leases in or about Kimberley 

region in the State of Western Australia (“the leases”). 

(B.) Nirvana has agreed to advance by loan for the use of Williams a 

further $50,000, making a total advance by loan of $725,000 (“the 

loan”). 

(C.) Williams has agreed to allow Nirvana to take security for the loan 

and any further advances over the rights of his licence. 

NOW THIS AGREEMENT WITNESSETH 

1.   THAT in consideration of the loan already advanced and 

any further funds advanced Williams does hereby agree to 

provide the leases as security. 

2.   THAT Williams will if called upon by Nirvana execute 

whatever security documents that may be required.” 
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Document 3(i) within Exhibit A consists of a letter dated August 13, 1991 to 

Williams from Garland Hawthorn Brahe, Solicitors and Attorneys in Brisbane.  

The letter begins with the words “Agreement dated the 21st June 1991”.  I am 

satisfied that it is the security agreement to which the letter makes reference.  

The letter goes on to require Williams, pursuant to the security agreement, to 

execute immediately enclosed the “security documentation”.  It threatens 

(impliedly) legal action if the security document is not executed and returned 

within 7 days of the date of the letter.  The document accompanying the letter is 

a document entitled “CHARGE” (“the draft charge”).  It consists of twenty-one 

pages and, as counsel for the plaintiff said, has been carefully drafted.  The 

document makes express reference in the recitals therein to Williams being “the 

licensee” pursuant to an agreement dated 21 June 1988 (which I find to be the 

De Biasi agreement) of certain leases which are then particularised as the 

tenements the subject of this action now before me.  Express reference is made 

in Recital B to the option to purchase granted to Williams pursuant to the De 

Biasi agreement.  Recital D says: 

“Nirvana has advanced the sum of….($972,339.96) to Williams in 

consideration for which Williams has agreed to grant a charge over the 

licence”. 

The operative part of the draft charge commences with clause 1 entitled 

“Charge” and states that Williams’ charges “…the Mortgaged Property…”.  

Clause 2 defines “Mortgaged Property” as meaning: “…the licence referred to 

in Recital A hereof”.  It is in Recital A that Williams is stated to be the licensee 

of the tenements the subject of the present application.  Other than in Recital B 

there is no mention whatsoever in the draft charge to the option granted to 

Williams pursuant to the De Biasi agreement.  There is nothing in the draft 

charge which expressly requires Williams to do or refrain from doing anything 
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at all in connection with the rights which accrued to him in respect of the 

purchase option arising out of the De Biasi agreement.  It is significant that it is 

the licence and only the licence which is described in clause 2 as being the 

Mortgaged Property and that it is the licence and only the licence which is 

expressly mentioned in Recital D as being the subject of the charge to which the 

draft charge  relates. 

I am satisfied that the draft charge and the accompanying letter dated August 13 

1991 were prepared and sent to Williams in anticipation of legal proceedings 

being commenced in the event of Williams failing to execute the document.  

Williams did not sign the document and by 22 August 1991 an application dated 

22 August had been prepared for lodgment in the Federal Court of Australia 

Queensland District Registry in action number QG112 of 1991.  That document 

was lodged at the Federal Court Registry on 13 September 1991.  The statement 

of claim lodged in the same action was also dated 22 August 1991.  The 

solicitors for Nirvana were Garland Hawthorn Brahe.  The application seeks 

specific performance of the security agreement, a mandatory injunction 

requiring Williams to execute security documentation pursuant to the security 

agreement and the statement of claim makes reference to the security agreement.  

I note that in the statement of claim, in paragraph 2, it is said that Williams had 

agreed to provide certain “mining leases” as security for the advancement of 

monies to him by Nirvana.  That is not, however, consistent with the terms of 

the draft charge, although it is stated in paragraph 6 of the statement of claim 

that the draft charge had been tendered to Williams “ …pursuant to the terms of 

the contract”.  Further, in paragraph 11(b) of the statement of claim, the relief 

sought by the applicant is a mandatory injunction requiring Williams to execute 

the document which was said to have been tendered to him for execution 

pursuant to the terms of the security agreement. 
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In the same Federal Court proceedings an affidavit of Maurice Bernard Byrne 

was filed.  That affidavit was sworn on 10 September of a year which is not 

shown in the copy affidavit provided to me.  I assume, however, that the year 

was 1991.  The affidavit makes reference to the proceedings in the Federal Court 

and to the statement of claim and says that all the facts and circumstances 

alleged in the statement of claim are true and correct with the exception that the 

stated date of the security agreement was wrong.  The affidavit then recites a 

number of other matters related to the security agreement and, in paragraph 9, 

states that, by that agreement, Williams had agreed “…to provide rights in 

respect of (my emphasis) certain mining leases as security… and to execute 

whatever security documentation maybe required by the applicant when called 

upon to do so.”  I note that Byrne has not said that it had been agreed that the 

leases themselves were to be provided as security.  In paragraph 11 of his 

affidavit Byrne has expressly said that he instructed Garland Hawthorn Brahe to 

prepare the draft charge and to forward it to Williams for execution.   

In the course of the Federal Court proceedings Williams had filed an affidavit, 

which, as understand it, was filed in response to Nirvana’s application for 

summary judgement which was dealt with by Pincus J. in exempore reasons 

delivered on 13 September 1991.  In the course of giving his evidence in chief 

Williams was referred to his affidavit, which is dated 13 September 1991, and 

said that its contents were true and correct.  In summary Williams said therein 

that he was the licensee of the mining tenements.  He said that he had entered 

into negotiations with Maurice Byrne for a mining venture in respect of the 

leases and that in accordance with those negotiations a heads of agreement dated 

14 March 1991 had been drawn up.  I accept his evidence in respect of those two 

matters.  I am also satisfied, on the basis of the evidence of Williams and of the 

two witnesses called by the defendant, that, as a consequence of the negotiations 

which had taken place between Byrne and Williams, several hundred thousand 
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dollars had been advanced by CF Planners and Byrne and Nirvana to Williams 

or to other persons at the direction of Williams for purposes of mining 

operations being carried or to be carried out on the tenements.  It is unnecessary 

for me to make any specific findings as to who advanced the money, as to who 

received the money, directly or indirectly, nor as to who, if anyone, may have 

been liable to repay it.  I am satisfied that, as stated in paragraph 7 of the 

affidavit of Williams, when the security document was executed on 21 June 

1991 Williams received a cheque for $50,000.  It is that cheque to which 

reference is made in recital B of the security agreement.   

In his affidavit of 30 September 1991, Williams has said (and he said the same 

thing before me in evidence), in essence, that by 21 June 1991 he believed that 

the heads of agreement of 14 March 1991 had become operative and would 

continue in operation and that it was his belief when he signed the security 

agreement that it was necessary for him to sign it in order that further capital 

could be raised to enable the earlier heads of agreement to continue in operation.  

He said that he only subsequently became aware that it was not the intention of 

the other parties to the heads of agreement to provide any further funds for that 

purpose and that, had he known that, he would not have executed the security 

agreement. 

As I previously mentioned, Justice Pincus of the Federal Court, in exempore 

reasons for judgement delivered on 13 September 1991, dismissed the 

application by Nirvana for summary judgement.  In the course of his reasons his 

Honour commented about the undertaking contained within the security 

agreement that Williams provide the leases as security and contrasted that with 

the use of the expression “the rights of his licence” in recital C.  His Honour said 

that he thought that it would be extremely unlikely that the use of the expression 

“the leases” in clause 1 was a mistake but took the matter no further.  His 
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Honour made an order that Nirvana was to file an amended statement of claim 

by 20 September 1991.  A further Amended Statement of Claim was 

subsequently lodged on 23 September 1991.  In paragraph 2(a) it was pleaded, 

by way of amendment, that in the security agreement Williams had agreed to 

provide “…certain licences in respect of mining leases…”.  It was also stated in 

paragraph 2(b) that pursuant to the security agreement Williams could be called 

upon to secure the monies which had been advanced “…over the said licences”.   

In paragraph 2B the amended statement of claim expressly say that the security 

agreement had “…failed to accord with the said intention in that Clause 1 

thereof referred to security being provided by way of “the leases” rather than 

“the licences”.”  In paragraph 2C of the further amended statement of claim it is 

said that the security agreement had been executed by both parties in the belief 

that it accorded with the intention referred to in the preceding paragraph 2B. 

In addition, at paragraph 11 of the further amended statement of claim, Nirvana 

has sought rectification of the security agreement by deletion of the word 

“leases” and insertion in lieu thereof of the word “licences” in clause 1.  It has 

also sought specific performance of the so rectified security agreement and a 

mandatory injunction requiring Williams to execute the draft charge.  In a 

Second Further Amended Statement of Claim dated 5 December 1991, Nirvana 

has maintained its previously amended position concerning the stated incorrect 

use of “the leases” in clause 1 of the security agreement.  It is also maintained its 

claim for rectification in the same manner as previously claimed by the 

amendment lodged on 23 September. 

Williams subsequently filed a defence and cross claim and, sometime in January 

1992, I infer, Nirvana lodged its reply and defence to the cross claim.  In 

February 1992 Williams provided further and better particulars of his defence 

and cross claim.  So far as I am aware, no further step was taken in the Federal 
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Court proceedings by either party until very recently when Nirvana sought to 

pursue the action and, to that end, a directions hearing has been fixed for, 

I believe, next month.  On 7 May 1998, pursuant to the De Biasi agreement (the 

initial expiry date of which having been extended to the 9 May 1998 in 

accordance with clause 1(a) thereof) Williams nominated the applicant before 

me, Colin Sim, to exercise the purchase option in clause 3 of the De Biasi 

agreement.  Documents reflecting the agreement between Williams and Sim 

whereby Sim became the nominee of Williams for purposes of the exercise of 

the option clause in the De Biasi agreement are contained in Exhibit A (the 

agreed documents) at documents 5(i) to 5(v).  I find that, pursuant to the 

exercise of the option,  Sim, as nominee, caused one million dollars to be paid to 

De Biasi or to someone else at the direction of De Biasi, pursuant to the De 

Biasi agreement for the purpose of the purchase by Sim of the tenements and 

that the sum of one million dollars has been accepted by or on behalf of De Biasi 

and Kimberley Colourstone Industry Pty Ltd  pursuant to the De Biasi 

agreement. 

On 8 June 1990 Williams entered into an agreement with Sim and another, 

Warren Duncan (Exhibit B) (“the Williams/Sim agreement”).  The agreement 

contains recitals which record that Williams has a right to mine and an option to 

purchase the tenements pursuant to the De Biasi agreement.  It is further recited 

that Sim and Duncan wish to “…join with Williams in exploiting the Tenements 

under a joint venture agreement”.  There is no reference in the recitals or in the 

operative part of the document entitled “Heads of Agreement” of the exercise by 

either Williams or his nominee of the right to purchase pursuant to the option 

clause of the De Biasi agreement.  There is no express or implied right on the 

part of Sim or Duncan to require that Williams nominate them or their nominee 

as nominee for purposes of the option clause of the De Biasi agreement.  The 

Williams/Sim agreement, in its operative part, is concerned  with the mining of 
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the tenements by Williams and Sim and Duncan and of the provision by Sim and 

Duncan of plant and equipment for that purpose.  It further provides for Sim and 

Duncan to provide finance for those mining purposes and for Williams to repay 

all of the monies due to Sim and Duncan by Williams at an agreed rate of $500 

per cubic metre of stone mined.  Of the monies provided by Sim and Duncan, 

$30,000 was to be paid by Williams to De Biasi pursuant to clause 2 of the De 

Biasi agreement.  In that regard I note that clause 2 of the De Biasi agreement 

states that the sum $30,000 dollars was due to be paid on or before  8 August 

1988.  It would appear that it had not been paid as at  8 June 1990 when the 

Williams/Sim agreement was signed, being described in the latter agreement as 

“outstanding”. 

The Williams/Sim agreement did not purport to give, nor did it in fact give, any 

proprietary rights in respect of title in the leases to Sim and Duncan; it did not 

purport to create any form of security over either the tenements or over the 

licence held by Williams pursuant to the De Biasi agreement for the funds to be 

provided by Sims and Duncan. 

The Evidence of Richards on Behalf of the Defendant 

Mr Richards has been a Director of Nirvana for approximately nine years.  In 

evidence he said that both Nirvana and Maurice Byrne wanted Williams to enter 

into the security agreement because monies had already been loaned to Williams 

and that the project connected with the tenements needed further monies.  He 

gave evidence about the amount of money that had been advanced by Nirvana to 

Williams, namely, $493,341.96, by means of payment into the trust account of 

Williams’ solicitors Slater and Gordon.  He said that Nirvana had never received 

any money by way of repayment of the monies that it had so advanced.  He 

made reference in his evidence to the Federal Court proceedings QG112 of 1991 

and said that the reason why Nirvana had taken no further steps in the action 
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since 1992 was that court proceedings of that nature were expensive and he 

believed that Williams had no money and would be difficult to locate.  

Mr Richards also gave evidence, which I accept, that neither Williams nor Sim 

had contacted him concerning the caveats which Nirvana had registered in 

respect of the leases. 

THE PROVISIONS OF THE MINING ACT 1978 

Caveats 

Section 121(1) of the Act says that: 

“Any person claiming any interest in a mining tenement may 

lodge…a caveat which complies with this section forbidding the 

registration of any transfer or other instrument affecting the mining 

tenement or interest.” 

Section 122 of the Act says: 

“(1) Except as provided in this section, a caveat shall lapse and cease to 

have effect upon – 

(a) the order of a Warden for the removal thereof; 

(b) the withdrawal thereof by the caveator or his agent; 

(c) the expiration of a period of 14 days after notification that 

application has been made for the registration of a transfer 

or other instrument affecting the subject matter of the caveat, 

has been sent by or on behalf of the Minister by registered 

post or certified mail to the caveator at the address for 

service given in the caveat, unless within that period the 

Warden otherwise orders. 
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(2)(not relevant) 

(3) No transfer or other instrument affecting the subject matter of a 

caveat shall be registered while the caveat remains in force, except upon 

the order of the Warden. 

(4)(not relevant) 

Section 132(1) of the Act says (where relevant): 

“A Warden’s Court has jurisdiction to hear and determine all such 

actions, suits and other proceedings cognisable by any court of civil 

jurisdiction as arise in respect of – … 

(b) the title to, and ownership or possession of mining tenements or 

mining products;… 

 (f) transfers and other dispositions and charges upon mining tenements; 

and generally all rights claimed in, under or in relation to any mining 

tenement … or relating to any matter in respect of which jurisdiction is 

under any provision of this Act conferred upon either the Warden’s Court 

or the Warden.” 

Section 134 of the Act, says (where relavant): 

“(1) A Warden’s Court has power to make orders on all matters within its 

jurisdiction, for – 
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(a) – (j) (not relevant) 

… and generally for the determination and settlement of all actions, 

claims, questions and disputes properly brought before the Warden’s 

Court, …”. 

The proceedings before me were, in my opinion, properly brought by the 

plaintiff in the Warden’s Court pursuant to the provisions of Section 132 of the 

Act and the relief which has been sought is an order which may be made by the 

Warden sitting in the Warden’s Court pursuant to the provisions of Section 134.  

Section 122 is silent as to the manner and circumstances and the venue in which 

an order may be made by the Warden pursuant to subsection (1)(a) for the 

removal of a caveat.  No objection to either the jurisdiction of the Warden or the 

powers of the Warden pursuant to the provisions of Section 132 and 134 of the 

Act was taken by the defendant in the proceedings before me.  I am of the view 

that, because subsection 122(3) of the Act provides that, unless the Warden 

orders otherwise, no transfer or other instrument affecting a tenement the subject 

of a caveat may be registered while the caveat remains in force, the lodgement 

of a caveat and the refusal of the caveator or a failure of the caveator to 

withdraw the caveat is a matter which may properly attract the jurisdiction of the 

Warden pursuant to the provisions of Section 132 of the Act.  It is, in my 

opinion, a matter which goes to title and ownership of the subject tenement and 

is, in essence, from the point of view of either the tenement holder or a person 

who wishes to deal with the tenement holder and to register a transfer or other 

instrument affecting the subject tenement, an encumbrance on the title.  I 

consider that the claim of Sim is an “…action, suit or proceeding cognizable by 

any court of civil jurisdiction…” arising in respect of title, ownership or 

possession of the tenements for purposes of Section 132(1)(b).  What is claimed 
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by Sim in the plaints now before me is, for purposes of Section 132(1) of the 

Act a right “..claimed in, under or in relation to..” a mining tenement.  The 

claim by the plaintiff is also a claim which, for purposes of Section 132(1)(f) 

arises in respect of a transfer of the mining tenements.  It is perhaps arguable 

that the power of the Warden to order the removal of a caveat as contemplated 

by Section 122(1)(a) derives from Section 122 itself and thus is not a matter, for 

purposes of Section 132 of the Act, which is a “..matter in respect of which 

jurisdiction is under any provision of this Act conferred upon either the 

Warden’s Court or the Warden”.  It may then be arguable that, because the 

Warden’s Court only has power to make orders on matters within its jurisdiction 

and thus only in respect of matters which are embraced by Section 132 of the 

Act, then the procedure contemplated by Section 122 for an order being made by 

the Warden for the removal of a caveat is not a matter to be dealt with in the 

Warden’s Court.  In my opinion, however, even if it is the case that for purposes 

of Section 132 of the Act no “jurisdiction” has been expressly  conferred on the 

Warden’s Court for purposes of Section 122 of the Act, that, nevertheless, the 

claim by the plaintiff of entitlement to registration of transfer is a matter which 

arises in respect of title and ownership and possession for purposes of paragraph 

(b) of Section 132(1) and which goes for purposes of paragraph (f), to the 

transfer or right to transfer a tenement and that, as a consequence, the Warden is 

empowered pursuant to Section 134(1) of the Act to make the order sought in 

respect of the caveats.  The reason for that power  being so vested in the Warden 

is that in order to determine that the plaintiff is entitled to register the transfer it 

is necessary for the Warden to order that the caveat on each tenement be 

removed or that the transfers may be registered while the caveats remain in force 

(S. 122 (3)).  Without the order for removal of the caveat or an order permitting 

registration while the caveats remain in force any declaration or order by the 

Warden of entitlement to register the transfer would be pointless as Section 
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122(3) of the Act would otherwise prevent registration.  In addition, Regulation 

110 of the Mining Regulations (1981) says that all dealings affecting a mining 

tenement must be lodged for registration (unless otherwise provided) and that: 

“(3) No dealings shall be effectual to pass any estate or interest in a mining 

tenement.. until registered..” (no party has raised the question of whether or not 

Regulation 110 is ultra vires I make no comment on that matter). 

THE SUBMISSIONS OF THE PARTIES 

The Plaintiff 

In summary, Mr James, for the plaintiff, submitted that the security agreement 

did not and could not secure the tenements.  He submitted that the use of the 

word “lease” in the security agreement in Clause 1 was an error and could only 

be read as referring to the “licence” to mine and extract.  He pointed to the 

amendments which had been lodged to Nirvana’s statement of claim in the 

Federal Court proceedings which were to that effect and which, further, also 

sought rectification of those same terms in the security agreement.  He drew 

attention to the fact that the caveats themselves make no direct reference to the 

leases and submitted that it was not possible to interpret the right that was 

claimed in the caveats as being a claim that Nirvana was the equitable holder of 

the tenements. 

Mr James also submitted that, in any event, the defendant was no longer entitled 

to have the caveats continue in force.  He submitted that, as the caveats had been 

lodged to provide temporary protection in anticipation of legal proceedings and 

as those legal proceedings had not been advanced for a number of years, the 

principle of the balance of convenience came into play and required that the 
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caveats be removed simply because of the excessive delay and because the 

temporariness of the duration of the protection sought had long ceased.  In that 

respect he relied upon comments of Griffiths CJ in Butler v Fairclough (1917) 

23 CLR 78 at 91.  Reliance was also placed upon comments made by His 

Honour Parker J in KT & T Developments Pty Ltd v Tay (1995) 363 at 366.  

Reference was also made to the decision of Anderson J in Custom Credit 

Corporation Ltd v Chellaston Pty Ltd and Tactical Holdings Pty Ltd (1993) 

WA Supreme Court unreported concerning the question of the balance of 

convenience. 

In respect of the security agreement, counsel relied upon the absence of any 

reference in the document to the option acquired by Williams pursuant to the De 

Biasi agreement other than where it is referred to in recital B.  He also made 

reference to the description of the “mortgaged property” in the security 

agreement, namely, “the licence”  

The Defendant’s Submissions 

Mr McPhee submitted that the licences which were granted to Williams 

pursuant to the De Biasi agreement were licences coupled with two grants; the 

grants being the right to the property of the ore in the mine and the right to 

purchase the leases pursuant to the option.  He argued that the licence was 

irrevocable because in each case, that is to say the exercise of the right to mine 

and the exercise of the option to purchase, the licence was necessary to the 

enjoyment or effectuation of the right of property which had been acquired 

under the De Biasi agreement.  He relied upon a passage the decision of Dixon 

J. in Cowell v Rosehill Racecourse Co Limited (1936-7) 56 CLR 605 at 630.  

It was submitted that the option to purchase was a right attached to the licence. 
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In respect of the security agreement the defendant argued that where reference 

was made in recital C to “the rights of the licensee” that must be taken as being 

inclusive of the right to exercise the option.  It was argued that the option was a 

contract with a valuable consideration, namely, that De Biasi and Kimberley 

Colourstone would sell the leases to Williams upon performance by Williams of 

the terms of the option clause.  It was said that the option contained within the 

De Biasi agreement created an equitable interest in the leases which gave the 

Grantee the right to call for conveyance of the land upon compliance with the 

terms of the option clause.  Counsel referred to the decisions of Laybutte v 

Amoco Australia Pty Ltd (1974) 132 CLR 57 per Gibbs J at 73 and Ballas v 

Theophilos (1958) VR 576 at pp 578-581 per Smith J.  It was argued that the 

grant of the option was not revocable by the Grantor. 

Mr McPhee submitted that as the De Biasi agreement gave Williams an 

equitable interest in the tenements themselves he was able to enter into the 

security agreement whereby his equitable interest in the tenements was to be the 

subject of the security documents to be drawn up pursuant to the security 

agreement.  From that position, it was argued that Sim, as the nominee of 

Williams pursuant to the option clause of the De Biasi agreement, must take any 

interest that he acquired arising out of his exercise of the option clause together 

with any encumbrances existing at the time of his being nominated by Williams 

and at the time of his exercise of the option as nominee.   

As to the balance of convenience argument concerning the caveats themselves 

Mr McPhee submitted that the caveats should remain and that it may be more 

appropriate that the Federal Court consider that issue when the proceedings are 

continued.  He also drew attention to the fact that Williams had cross claimed in 

the Federal Court proceedings and that he had not proceeded with his cross 
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claim and had not taken any steps to have Nirvana’s claim struck out or 

dismissed. 

CONCLUSIONS 

The De Biasi Agreement 

I do not accept the submissions of Nirvana which were to the effect that 

pursuant to the De Biasi agreement in respect of each of the tenements there was 

thereby created a licence coupled with two grants, the grants being to the 

property in the ore in the mine and also the right to purchase the lease by and 

upon exercise of the option.  It is my opinion that the De Biasi agreement did 

create a proprietary right in Williams to the material which he quarried from 

each mining lease in accordance with the terms of the agreement and, in 

particular, in accordance with the licence, “to enter into possession of the lands 

being subject to and covered by the Leases and to mine and extract from such 

lands such resources as are existing thereat,…” as is expressly set out in clause 

1(a) of the De Biasi agreement.  That clause of the agreement does create a 

proprietary right in any rock quarried by Williams or his nominee from the 

leases pursuant to the agreement and that is a proprietary right which is 

necessarily coupled to the expressed licence described in clause 1(a).  That is a 

proprietary right in respect of which the doctrine of Wood v Leadbitter 

153ER351 has application.  In Cowell v Rosehill Racecourse Co Limited 

(1936-7) 56 CLR 605 at 615 Latham CJ said, by way of explanation of Wood v 

Leadbitter: 

“If a man creates a proprietary right in another and gives him a licence to 

go upon certain land in order that he may use or enjoy that right the 
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Grantor cannot divest the Grantee of his proprietary right and revest it in 

the Grantor, or simply determine it by breaking the agreement under 

which the licence was given.  The Grantee owns the property to which the 

licence is incident, and this ownership, with its incidental licence, is 

unaffected by what purports to be a revocation of the licence.  The 

revocation of the licence is ineffectual.” 

The doctrine in Wood v Leadbitter was followed by the High Court in 

Cowell’s case.  At 630 Dixon J. in deciding that, in Cowell’s case, the purchase 

of a ticket to enter the Rosehill Racecourse could not constitute a licence to enter 

coupled with a grant, said: 

“… for it does not purport to confer any interest in any corporeal thing.  

A licence to enter a man’s property is prima facie revocable but it is 

irrevocable even at law if coupled with or granted in aid of a legal 

interest conferred on the purchaser, and the interests so conferred may be 

a purely chattel interest or an interest in realty.  If A sells to B felled 

timber lying on A’s land on the terms that B may enter and carry it away, 

the licence conferred is an irrevocable licence because it is coupled with 

and granted in aid of the legal property in the timber which the contract 

for sale confers on B (Wood v Manley) (per Parker J, James Jones & 

Sons Ltd v Tankerville (Earl)).  The licence to go upon the land is incident 

to the grant and depends upon it.  But the purpose must be to take away 

something which is upon the land or forms part of the soil or otherwise to 

deal with an ascertainable subject of property.  For the licence is 

irrevocable because it is necessary to the enjoyment or effectuation of a 

right of property which has been conferred.  Thus if the attempt to confer 
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the proprietary right or interest prove void, the licence subsists but it is 

countermandable (Carrington v Roots; Wood v Leadbitter)”. 

Dixon J. (at 631) also said: 

“Further, a licence is irrevocable at law notwithstanding an express 

contract to revoke it.  By revoking it, the licensor commits a breach of 

contract exposing him to an action of damages ex contractu.  But the 

licensee cannot further avail himself of the licence and the licensor is not 

precluded in an action of tort from relying upon termination of the 

licence….  This is in accordance with the general rule of the Common 

Law that a landowner’s possessory rights cannot be renounced or altered 

by mere contract.  The rights continue to subsist notwithstanding the 

contract which operates only to impose obligations and not otherwise to 

prevent the exercise of rights arising from property.” 

The option to purchase contained in clause 3 of the De Biasi agreement contains 

no express provision and there is no express provision in any other part of the 

agreement whereby the exercise of the proprietary rights granted pursuant to 

clause 1 are connected to the exercise by Williams of the rights granted to him 

in clause 3 concerning the option to purchase.  The mere creation of the right to 

exercise the option does not of itself alter the proprietary or possessory or 

mining or other rights of Williams.  The option clause does not “licence” 

Williams to do anything in respect of the leases.  It does not, of itself, permit or 

require or necessitate him to enter the land the subject of the leases or to bring 

anything on or take anything from or do anything with any part of such land in 

order to exercise the option to purchase.  There is no necessary connection 

between the exercise of the rights granted to him or performance of the 

Document Name:  <MAMW\open\2000WAMA999 (<SS>) Page 26 



2000 WAMW # 1 
CALDER SM 

obligations cast upon him under clause 1(a) and the rights granted pursuant to 

clause 3, the option clause.  Williams, or his nominee, could, for example, have 

entered or mined upon and extracted material from and taken it away from the 

leases without ever exercising the option to purchase.  Williams, or his nominee, 

could have exercised the option to purchase without ever having entered the 

leases or, having entered without having mined or extracted or taken away from 

the leases anything at all.  There is no express provision within the De Biasi 

agreement that the exercise of the purchase option clause by Williams was 

subject to a condition precedent that the rights of the Grantee pursuant to clause 

1 had first been exercised in any way.  

The exercise of the purchase option cannot be said to be something which is 

capable of or was intended by the parties to aid the grant of proprietary rights in 

the material which could to be quarried and taken from the leases pursuant to 

clause 1(a).  The licence to enter and mine and extract created by clause 1(a) 

cannot be said to have been granted in aid of any legal or equitable proprietary 

interest granted to Williams or his nominee pursuant to the option clause. 

I accept Mr. McPhee’s submissions which were to the effect that the option 

clause was in the nature of a contract for valuable consideration, the contract 

being that the tenement holder would sell the leases to Williams or his nominee 

provided the terms of clause 3 were complied.  In that respect counsel relied 

upon the comments of Griffith CJ in Goldsbrough Mort & Co Ltd. v Quinn 

(1910) 10CLR 674 at 678.  Griffith CJ, in commenting upon the legal effect of 

an agreement which constituted an option to purchase land, said: 

 “I think that the true principle is that in such a case the real transaction is 

not an offer accompanied by a promise but a contract for valuable 

consideration, viz, to sell the property ….. upon the condition that the 
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other party shall within the stipulated time bind himself to perform the 

terms of the offer embodied in the contract.  I think that such a contract is 

not in principle distinguishable from a stipulation in a lease that the 

lessee shall have an option of purchase which is in substance to sell upon 

condition.” 

In Laybutte v Amoco Australia Pty Ltd. (1974) 132CLR 57 at 71-75, a case 

which concerned an option to purchase land, Gibbs J considered a number of 

authorities as to the true nature of an option to purchase.  He then (at 75) said: 

“In the first place, it is clear that the option itself creates an equitable 

interest in the land in which it relates ….  An equitable interest cannot be 

created by a mere offer; it is necessary to find a contract which gives the 

grantee a right to call for a conveyance of the land.” 

His Honour went on to say (at 76): 

 “For these reasons I consider that an option to purchase (at least one in 

the form similar to that in the  present case) is a contract to sell the land 

upon condition that the grantee gives the notice and does the other things 

stipulated in the option.  An option to purchase, regarded in that way, is 

not an agreement which gives one of the parties a right to perform it or 

not as he chooses; it gives the grantee the right, if he performs the 

stipulated conditions, to become the purchaser.” 

The other two members of the court, Menzies and Mason JJ, delivered a joint 

judgement and did not express any view as to the nature of an option to 

purchase.   

The point made by Mr. McPhee arising out of the comments of Gibbs J was that 

the option clause of the De Biasi agreement gave a contingent equitable interest 
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in the land the subject of the leases to Williams, that the option constituted a 

contract for valuable consideration and that the right to purchase which the 

option granted was not revocable. 

The Security Document 

I am of the opinion that the security document was not intended by the parties at 

the time of its execution by them to secure the mining leases.  Although clause 1 

of the agreement expressly states that Williams thereby agrees to “provide the 

leases as security” (my underlining) that is inconsistent with many other aspects 

of the evidence placed before me.  It is inconsistent with recital A of the security 

agreement, which describes Williams as being “the licensee of certain mining 

rights” in respect of the tenements.  A right to purchase leases arising out of an 

option clause in an agreement such as the De Biasi agreement could hardly be 

said to fall within the description of “mining rights”.  Recital C expressly refers 

to the security which is contemplated as being a security over “the rights of his 

licence”. 

 

The security agreement was executed on the 21 June 1991.  Within 

approximately six weeks namely by August 13 1991 the defendant had 

instructed its solicitors to prepare the draft charge (Exhibit A document 3 (i)) 

pursuant to the security agreement.  In the draft charge there is no mention of the 

option to purchase granted to Williams pursuant to the security agreement other 

than in recital B.  The draft charge seeks to charge what is described in the 

document as “the Mortgaged Property”.  The Mortgaged Property is described 

as “the licence referred to in recital A hereof”.  It is significant, in the context of 

the draft charge that recital D says that Williams has agreed to grant a charge 
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over the licence but no mention is made of him having agreed to grant a charge 

over the mining leases. 

In his affidavit sworn 10 September in Federal Court proceedings QG112 of 

1994 Maurice Byrne has said that it was on or about 17 July 1991 that he 

instructed the defendant’s solicitors to “prepare security documentation, more 

particular by Deed of Charge, in respect of the said mining leases and to 

forward same to the Respondent for Execution”.  There can be no doubt that that 

is a reference to what I have described as the draft charge. 

The amendments to the Federal Court pleadings of Nirvana following the 

decision of Pincus J are, insofar as they relate to the provision of security by 

Williams by way of a charge over his “licence” in respect of the tenements, 

rather than there being any intention to charge “the leases”, is consistent with an 

intention on the part of the parties to the security document to secure the monies 

advanced by way of a charge only over Williams’ rights as a licensee and are 

entirely inconsistent with there ever having been any intention on the part of 

those parties that Williams provide or was capable of providing (as is now 

alleged and as was alleged in the original statement of claim)  the mining leases 

themselves as security for the monies advanced.  In the initial statement of claim 

it was said the Williams was to provide “certain mining leases” as securities.  

That statement of claim was dated 22 August 1991.  When Byrne swore the 

affidavit of 10 September to which I have previously made reference he used 

different terminology in describing what was to be provided as security, namely, 

he said that the security was to be provided by way of “rights in respect of 

certain mining leases”. 

The present state of the pleadings in the Federal Court action is entirely 

inconsistent with the security document being intended to or in fact creating a 

charge over anything more than the rights (by way of licence coupled with 
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grant) which Williams had under the De Biasi agreement which entitled him to 

enter to mine and to extract  and remove material from the leases. 

I think it is also important to draw attention to the fact that the security 

agreement contains no provisions at all which could be said to be aimed, either 

expressly or impliedly, at protecting, any rights said to have been acquired by 

Nirvana in respect of or connected to the option clause.  For example, there is 

nothing which prohibits Williams from appointing a nominee pursuant to the 

option clause such nominee not being Nirvana or a person nominated by 

Nirvana.  There is no provision in the security agreement requiring Williams to 

exercise the purchase option at the direction of Nirvana or preventing him from 

exercising it other than when and as directed by Nirvana.  In the draft charge 

there are no clauses directed towards protecting any interest said to have been 

acquired, or in respect of which there was said to be an entitlement on the part of 

Nirvana to acquire, concerning or arising out of the option clause in the security 

agreement.   

In my opinion Williams had no power to provide the leases as security.  The 

security document did not purport to require him to provide any rights or 

interests which he had acquired or to which he was entitled to acquire pursuant 

to the option clause as security for the monies which had been advanced by the 

defendant or Byrne or CF Planners. 

The Caveatable Interest 

Mr. James drew my attention to the wording of the caveats, namely, that it was 

said that the caveator was “the holder of an equitable charge over Agreement 

271 H/889…”.  He said that the caveats do not claim an equitable charge over 

the leases themselves.  From that he submitted that the caveats could therefore 

not be supported by any assertion that the effect of the security agreement was to 
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charge the leases.  In that respect I note that the form of caveat (form 24) 

specified by regulation 76 for purposes of section 21 of the Act requires the 

caveator to “Specify the grounds on which the claim is made..”  While it is true 

that in each of the caveats the defendant has referred to an equitable charge 

being held “over Agreement 271 H/889”, nevertheless, specific reference is 

made to the agreement dated 21 June 1991 between Nirvana and Williams (the 

security agreement) and, in my opinion, sufficiently identifies, in broad terms, 

the basis or the “grounds” upon which the claim of interest is based. 

I agree with the plaintiff’s submissions that the caveats were lodged in 

anticipation of legal proceedings being taken to enforce the security agreement.  

The caveats are dated 6 August 1991 and were lodged on the same date.  In his 

affidavit filed in the Federal Court proceedings on 10 September, Byrne has 

stated that he instructed his solicitors to prepare the draft charge on 17 July 

1991.  The initial application and statement of claim in the Federal Court 

proceedings were dated 22 August 1991.  The subject of the Federal Court 

proceedings, namely, the security agreement, and the nature of the relief sought, 

namely, specific performance of the agreement and a mandatory injunction 

requiring Williams to execute security documentation pursuant to the agreement, 

indicate that the defendant anticipated at the time the caveats were lodged that 

the basis of the charge or security which it sought would be challenged.  In any 

event subsequent pleadings filed by Williams have made that abundantly clear.   

Pursuant to the De Biasi agreement Williams had an option to extend the period 

of time during which he was entitled to carry out mining operations on the 

leases.  He was not entitled under the De Biasi agreement to extend the term of 

his licence beyond the expiration of the extended term.  That extended term 

expired on 8 May 1998.  It would appear, therefore, that any security interest 

which the defendant as caveator may have held arising out of the security 
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agreement connected with Williams’ licence to enter and mine and extract and 

his proprietary interest in the material being or to be mined has by now 

disappeared as a consequence merely of the passage of time. 

In all of the circumstances I am in agreement with the submissions of Mr. James 

to the effect that there now appears to be no serious action (as it is now pleaded) 

to be tried in the Federal Court.  Given the present state of pleadings in that 

Court, in particular the limitation of the basis of that action to “the licence” 

rather than “the leases” and given that the period of the licences granted to 

Williams pursuant to the De Biasi agreement (and setting aside for the moment 

the question of the effect of Sim, as nominee of Williams, purporting to have 

exercised the option to purchase) is now past.   

I also agree with Mr. James that the temporariness of the protection sought to be 

achieved by the caveats being lodged has long since passed.  I am of the opinion 

that on the balance of convenience the caveats should be set aside.  The caveator 

has, for many years now, failed to pursue the purpose for which the caveats were 

lodged, that is, temporary protection of its claimed interests pending resolution 

of the Federal Court proceedings. 

Sim’s Notice of the Caveats 

There is no evidence upon which it would be open to me to make a finding on 

the balance of probabilities that the applicant before me, Mr. Sim, had any actual 

notice of the lodgment and continuation of the caveats.  In my opinion there is 

no basis for finding that he had any constructive or other implied or imputed 

notice of the caveats.  The joint venture agreement, which he entered into with 

Williams (the Williams/Sim agreement) (exhibit B), was executed in 1990 

which was before Williams and Nirvana executed the security agreement.  The 

Williams/Sim agreement was entered into well before the lodgment of the 
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caveats.  There is no evidence that Sim was aware that Nirvana or Byrne or CF 

Planners had advanced monies to Williams nor that any one of them had 

required Williams to secure any money advanced nor that in respect of any 

monies advanced he had been required to provide a security therefore which was 

in any way connected with the leases or any rights or licences held by Williams 

in respect of the leases.  Further, it was not for some 6 ½ to 7 years after the 

lodgment of the caveats that Sim acquired and exercised the option rights under 

the De Biasi agreement and the transfers to Sim were executed.  Sim acquired 

his rights pursuant to the option clause of the De Biasi agreement in excess of 6 

years after the last document which I have been made aware of was lodged in 

the Federal Court proceedings. 

The Transfers 

It is common ground that Sim, having been nominated by Williams pursuant to 

the option clause of the De Biasi agreement, has paid the consideration of one 

million dollars required as a condition of exercise of the purchase option and 

that transfers have been prepared and executed and lodged at the Department for 

registration of the transfer of the tenements to the plaintiff. 

ORDER 

In my opinion registration of the transfers should proceed.  The plaintiff is 

lawfully entitled to have the transfers of the tenements registered and to thereby 

become the registered proprietor of the tenements.  In order for that to occur it is 

necessary that the caveats be removed unless an order is made by me under 

Section 122 (3) of the Mining Act.  For the reasons which I have outlined above 

I consider there is now no longer any justification at law or in equity for the 

caveats to remain and, accordingly, I order the removal of all of the caveats, and 

order that the transfer of all the tenements from De Biasi and Kimberley 
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Colourstone Industry Pty Ltd to Sim be registered.  Although it was not raised 

by either party, I consider that this is a case where it would be inappropriate for 

me to make any order pursuant to Section 122 (3) of the Act that the transfers be 

registered while the caveats remain in force pending the final resolution of the 

Federal Court proceedings.    

 

I will hear the parties, if necessary, as to costs. 
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