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 CALDER SM: 
 
THE PROCEEDINGS 
 
The Exemption Applications 

1  On 25 February 1999 at the Marble Bar registry an application for 
exemption from the expenditure requirements in respect of gold mining 
leases 47/394 to 399 and 466 (“the tenements”) was lodged by the then 
joint holders of the tenements, namely, Vincent Thomas Roberts and 
Patricia Anne Roberts.  In respect of each of the tenements a certificate of 
exemption was sought for the year ended 31 December 1998 in an amount 
of $9250.  The reasons for which the exemption was sought were 
particularised as “…the provisions of Section 102, Paras 2(a), 2(b) and 3 
of the Mining Act…”.  It was common ground that the amount of 
expenditure prescribed by regulation 31 of the Mining Regulations (1981) 
(“the Regulations”) for purposes of s.82 of the Mining Act (WA) 1978 
(“the Act”) was $10,000 per annum in respect of each of the tenements. 

2  On 15 March 1999, within the time allowed by the regulations, Craig 
Nicholls lodged objection 18/989 to the granting of certificate of 
exemption in respect of all of the tenements.  The grounds for objection 
were particularised as follows: 

(i) “The objector disputes that the holder’s has conducted 
the expenditure claimed upon the G.M.L.’s for the 
expenditure year ending 31st December 1998 or any 
allowable expenditure at all. 

(ii) The holder’s have had ample time to evaluate work done 
on the mining Tenements, to plan future exploration and 
to raise mining capital therefore. 

(iii) Since, based on the Form 5 reports on mining operations 
lodged with the Department of Minerals & Energy it is 
apparently that only a nominal amount of work, if any, 
has been carried out on the ground.  It is spurious to 
maintain that further time is required to evaluate alleged 
previous work, alternatively the holder has had ample 
time in the 10 years since the first year grant to evaluate 
the alleged previous work. 
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(iv) The holder’s has not stated its reasons for seeking an 
exemption with sufficient particularity. 

(v) There is no good reason why the holder did not or could 
not undertake the expenditure requirements for the year 
ended 31st December 1998. 

(vi) No sufficient reason for grant of exemption has been 
advanced by the holder. 

(vii) The objector has lodged a plaint seeking forfeiture of the 
Tenements. 

(viii) The objector contends that it is not the intention of the 
holder to explore or work the Tenements but to Joint 
Venture and to sell the Tenements. 

(ix) The land the subject of the Tenements contains economic 
deposits of precious minerals/metals. 

(x) The holder has failed in all respects to comply with the 
Mining Act (1978) and Mining Regulations 1981 in filing 
of the application for exemption in respect of the 
Tenements.” 

The Plaints 
3  On the same day as he lodged objection 18/989 to the exemption 

application Mr Nicholls also lodged plaints 11 to 17/989 seeking 
forfeiture of the tenements.  The basis upon which forfeiture is sought is 
identical in each case, namely, that: 

“The Defendant as holder of (the tenement) has failed by the 
amount of $10,000 to comply with the expenditure conditions 
thereon for the year ended 31st December 1998 in that no work 
has been done on the tenement during the said year, no report 
under Section 82 has been filed and no exemption under 
Section 102 has been obtained.” 

4  A defence was filed in respect of every plaint.  The defence consisted 
of four and a half typed pages containing quite a large amount of factual 
material.  In summary, the defence disclosed in the notices of defence was 
as follows: it was said that expenditure on each tenement exceeded $1 for 
the year in question and that therefore the claim of “no work” in the 
plaints was untrue.  It was also stated that reports under section 82 of the 
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act had been lodged on 24 February 1999.  It was claimed that, therefore, 
the plaints should be considered trivial, false and flawed.  The defence 
then sets out the history of efforts made by the tenement holders to 
provide for funding for expenditure on the tenements and makes reference 
to agreements entered into with other parties.  Reference is also made to 
the severe illness and subsequent death of Mrs Roberts, the joint tenement 
holder, during 1997 and 1998, and the consequences which that had for 
Mr Roberts.  The inability of the surviving tenement holder, Mr Roberts, 
to comply with the expenditure condition for the year ended December 
1998 is then addressed.  Mention is then made of work done on the 
tenements since 1983 and of the costs of such work and of the source of 
funding for such work.  It is said that up until the year ended December 
1998 “around $450,000” has been expended on the tenements.  Reference 
is then made to the titles to the tenements having been “in dispute” for the 
whole of 1998 because of native title claims.  It is then stated that it would 
be inequitable and inappropriate for the tenements to be forfeited in the 
circumstances. 

5  It was agreed by counsel representing each of the parties that I 
should hear the applications for exemption and the plaints together and 
that the evidence presented to me should be taken into account by me in 
respect of the applications and the plaints. 

 
THE EVIDENCE 
 
The Documentary Evidence 

6  A large number of documents were tendered during the evidence of 
the objector Mr Roberts.  In addition, Mr Workman prepared three 
schedules of figures based upon the documents which had been tendered 
together with other documents of a similar nature which had not been 
formally tendered but which appeared on the files of the Department of 
Minerals and Exploration (“the Department”).  Those schedules prepared 
by Mr Workman were marked MFI 1 to 4.  Exhibit A was a document 
prepared by Mr Roberts setting out what he described therein as “notable 
exploration achievement”.  The document then set out very basic details 
of activity in which he had been involved concerned with exploration and 
discovery of minerals, mainly in Western Australia in the Pilbara and 
Eastern Goldfield, but including the Northern Territory.  I accept the 
contents of exhibit A as being true and correct.  They are consistent with 
the evidence given before me by Mr Roberts.  I am satisfied that 
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Mr Roberts is a very experienced exploration geologist and that for 
approximately 24 years he has been a consultant geologist, and has been 
engaged in mineral exploration and mining in Australia and overseas for 
approximately 35 years.  Certified searches of the seven gold mining 
leases were tendered (exhibit J).  The searches reveal that with the 
exception of GML47/466 all of the tenements were applied for in 
September 1980, 47/466 being applied for in January 1981, and the grant 
of them all was approved in September 1983 with each lease commencing 
on 1 January 1983.  Each tenement occupies an area of 9.6 hectares.  The 
minimum expenditure requirement pursuant to regulation 31 on each 
tenement is $10,000.  The searches reveal that for every year from 1984 to 
2000 inclusive rental has been paid on every tenement.  During many of 
those years the prescribed expenditure requirement has not been met on 
many of the tenements and between 1983 and the end of 1998 many 
certificates of exemption from the expenditure requirements have been 
granted.  The amounts of expenditure claimed on form 5s which were 
lodged for the tenements was the subject of considerable cross-
examination by Mr Workman.  The most recent grant of a certificate of 
exemption pursuant to section 102 of the Act was 15 June 1999.  A 
certificate of exemption was granted in respect of all of the tenements for 
the year ended 31 December 1998 on that date.  The searches also reveal 
that on 6 May 1999 Vince Roberts and Associates Pty Ltd lodged a plaint 
for forfeiture in respect of all of the GML’s alleging non-compliance 
during the year ending 31 December 1998 with the expenditure condition.  
The plaint was signed by Mr Roberts on behalf of Vince Roberts and 
Associates Pty Ltd.  Vince Roberts and Associates Pty Ltd is a company 
which I find is, and was at the time of the plaint and at all other material 
times, controlled by Mr Roberts.  At the time when those plaints were 
issued he and his late wife Patricia Anne Roberts were the only 
shareholders in the company and each held the same amount of shares.  
Mr Roberts was the sole director and Mrs Roberts the secretary.  
Mr Robert’s daughter has now replaced his late wife in the company.  
Mr Roberts gave evidence, which I accept, that Vince Roberts and 
Associates Pty Ltd has now acquired a 50 per cent share (previously held 
by his wife) in all of the subject tenements and has an option to purchase 
the remaining 50 per cent share.  He said that the plaints were issued 
following discussions with his accountant and the transaction was, in part, 
based upon capital gains taxation considerations.  

7  Prescribed form 5 expenditure reports for the years ended 
31 December 1992 to 1994 and for 1996 and 97 were tendered for all of 
the tenements (exhibits E1 to 6).  In addition, a schedule prepared by 
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Mr Roberts based upon expenditure claimed in the form 5s for the years 
1983 to 1998 was produced (exhibit D).  That document was in the form 
of a table which included totals claimed  on each of the seven tenements 
during the years specified therein and indicated that a total of $450,503 
had been claimed in the form 5s lodged in respect of all the tenements 
during those years.  From exhibit D it can be seen that during all of those 
16 tenement years the total expenditure required for all of those 
tenements, namely, $70,000, was only exceeded on one occasion, that 
being 1994, that $65,000 total expenditure was only exceeded once, in 
1987, that expenditure of $65,235 was claimed in 1984 and $58,503 was 
claimed in 1988.  For the years 1983 and 1989 expenditure between 
$20,000 and $30,000 was claimed; for 1990 and 1993 claimed 
expenditure was between $10,000 and $15,000.  For the remaining 
8 years’ expenditure of less than $10,000 was claimed as a total in respect 
of all seven tenements. 

8  It is significant that in 1994, when claimed expenditure on all 
tenements was $140,567, the expenditure is said to have been incurred by 
Moonstone Resources NL, a company which had entered into an 
agreement with Mr and Mrs Roberts.  In addition, in other years, claimed 
expenditure on the tenements was said to have been incurred by other 
third parties who had entered into agreements with the tenement holders. 

9  In September 1983 Mr and Mrs Roberts entered into an agreement 
with Samantha Exploration NL (‘Samantha”), Samson Exploration NL 
(“Samson”) and Hunter Resources Limited (“Hunter”) in respect of all of 
the subject tenements.  Samantha, Samson and Hunter had previously 
entered into a joint venture prospecting and exploration agreement 
amongst themselves dated 23 August 1983.  The joint-venture agreement 
was in respect of tenements which did not include the GMLs owned by 
Mr and Mrs Roberts.  The agreement of 28 September 1983 recited that it 
had been the intention of Samantha, Samson and Hunter to include the 
GMLs held by Mr and Mrs Roberts in the joint-venture agreement if an 
agreement in respect of those GMLs could be concluded with Mr and 
Mrs Roberts.  It was further recited that no such agreement had been 
reached at the time the joint-venture agreement was prepared but that an 
agreement had subsequently been entered into between Samson, 
Samantha and the Roberts on 19 August 1983 in that Hunter was to be 
bound by the terms of that purchase agreement and that the tenements 
held by Mr and Mrs Roberts were to be included within the joint venture.  
The agreement then went on to record that Samson, Samantha and Hunter  
had a right to acquire an interest in GML’s 47/394 to 399 and 47/466, and 
that all three were bound by the conditions of the purchase agreement 
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between Samson, Samantha and Mr and Mrs Roberts of 19 August 1983.  
The purchase agreement of 19 August 1983 was not tendered before me.  
It was common ground, however, that it was a condition of the purchase 
agreement that Samantha, Samson and Hunter would be responsible for 
compliance with the expenditure condition on all of the subject tenements 
for the 1983 and 1984 expenditure years.  During those 2 years total 
expenditure claimed was $22,338 for 1983 and $55,235 for 1984.  

10  In 1994, Mr and Mrs Roberts entered into an agreement with 
Moonstone Resources NL which enabled Moonstone, upon compliance 
with the terms of the agreement, to acquire a 100 per cent interest in all of 
the subject tenements.  The terms of that acquisition agreement included a 
clause whereby Moonstone was to pay Mr and Mrs Roberts $40,000 
within 7 days of exemptions being granted on the tenements for the year 
ended 31 December 1993 as part payment of the total consideration for 
the purchase of the tenements.  It was also a clause of the agreement that 
within 12 months of the execution of the agreement (which appears to 
have been in February 1993) Moonstone was to pay to the Roberts a 
further $105,000.  Upon payment of that amount Mr and Mrs Roberts 
were to provide signed transfer forms transferring 100 per cent interest in 
all of the tenements to Moonstone.  There was also in the agreement a 
clause whereby Moonstone was obliged to expend on exploration of the 
tenements an amount which “…at least satisfies the minimum expenditure 
requirements…”.  That agreement was lodged with the department for 
registration and was numbered 359H/934. 

11  On 30 December 1996 Mr and Mrs Roberts signed an agreement 
with Bloodhound Gold NL, later renamed Western Areas Exploration NL.  
The agreement was for 1 year with an option for a further year.  Pursuant 
to the agreement the Roberts gave to Bloodhound and to Western Areas 
Exploration an option to purchase all of the subject tenements.  As a term 
of the agreement Bloodhound and Western Areas Exploration were 
obliged to bear the full costs of and to comply with the statutory 
expenditure requirements in respect of the tenements.  It was a conditional 
purchase agreement.  If the purchase was completed, Mr and Mrs Roberts 
would have received $50,000, 300,000 shares and 300,000 options in 
Bloodhound or Western Areas Exploration.  Mr Roberts considered that 
pursuant to the agreement, he and his wife, as tenement holders, had no 
right to undertake any work or incur any expenditure on the tenements.  
Mr Roberts made no effort to raise any capital during the 2 years for 
which the agreement continued.  He conceded that if Bloodhound or 
Western Areas Exploration had complied with all the terms of the 
agreement that he would have been obliged to cause the subject tenements 
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to be transferred.  For signing the Bloodhound agreement Mr Roberts 
received $10,000.  He said that he was entitled to receive a further 10,000, 
however, that had not happened.  Mr Roberts said in evidence that in 1997 
it was planned by Bloodhound that $270,000 would be spent in two 
stages.   
The Annual Expenditure Reports 

12  For every one of the years 1983 to 1999 inclusive Mr Roberts has 
prepared and lodged form 5 reports on operations on the tenements.  In 
broad terms, the descriptions of operations in respect of all of the 
tenements are the same in respect of any 1 year.  Within any 1 year there 
are some variations but they are not significant.  As between the years 
themselves there is some variation.  In particular there is, of course, 
expenditure claimed arising out of the agreements with Hunter, Samantha 
and Samson, with Shermesian, with Moonstone.  The work performed 
pursuant to those agreements is reflected in the totals set out in exhibit D.  
Exhibit D also reflects the fact that during years when expenditure was 
not incurred by third parties Mr Roberts did not claim that an identical 
amount had been spent on every tenement.  Where overheads in the nature 
of “geological assessment, planning and report compilation” and 
“preparation of expenditure of reports” has been inserted in the form 5s as 
an item of claimed expenditure, I am satisfied that such assessments, 
planning reports and preparation was done by Mr Roberts personally.  He 
said, however, in evidence that the “technical review of past exploration 
and geological assessment for the purpose of further exploration”, for 
which expenditure of $1087 was claimed probably represented what he 
called the “Morgan Report” which had been done for Bloodhound Gold 
NL.  Save for the years 1983 and 1984 when Samantha, Samson and 
Hunter were carrying out drilling and other work, 1987 when work was 
claimed at having been done pursuant to the Shermasian agreement, and 
1994, when Moonstone conducted drilling operations, the majority of 
expenditure claimed has been claimed in respect of geological studies or 
assessments or analysis or reporting.  In respect of the amounts of 
expenditure claimed during the 1987 year arising out of the Shermasian 
agreement Mr Roberts, in evidence, described the figures which he had 
been provided with by Shermasian as “laughable”.  During that year 
$6931 had been claimed on each tenement for sampling and associated 
costs.  Mr Roberts agreed in evidence that expenditure for the years 1985, 
1989 to 94, 1995 and 1996 had been his sole responsibility and that no 
other party had undertaken or was obliged to pay for or contribute towards 
compliance with the expenditure requirements. 
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13  Although not all of the form 5s lodged in respect of the tenements 
during the years 1983 to 1998 were produced in evident, it was common 
ground that those which were tendered (exhibits E1 to 6) were 
representative. 

Exemption Applications 
14  As I previously mentioned, a large number of certificates of 

exemption have been granted to the tenement holders since the tenements 
were first granted.  For my assistance Mr Workman produced, without 
objection by Mr Griffin, a schedule of grounds for which exemption had 
been sought between 1983 and 1998 inclusive.  No exemption certificate 
was sought for the years 1983 and 1984.  For 1985 and 1987 the reasons 
for exemption being sought were those set out in paragraphs (b), (d) and 
(e) of section 102(2) together with section 102(3).  No exemption was 
sought in 1986.  For 1988 and 1989 the reasons for which exemption was 
sought were those set out in (b), (d), (e) and (f) of subsection 102(2) and, 
in addition, subsection 102(3).  For each of the years 1990 to 1998 
inclusive the reasons for which exemption from the expenditure 
conditions were sought were those set out in paragraphs (b) and (e) of 
subsection 102(2) and in subsection 102(3).  In addition, for the years 
1995 to 1998 inclusive the grounds set out in subsection 102(2)(a), 
namely, that the title to the tenements was in dispute, it being said that the 
title dispute was connected with native title claims.  After hearing the 
evidence of Mr Roberts I was satisfied that there were no native title 
claims in respect of the tenements. 

15  On 15 June 1999 the minister granted a certificate of exemption in 
respect of all of the subject tenements for the year ended 31 December 
1998.  The exemption purported to be a conditional one.  It was endorsed: 

“On the following terms and conditions: 

(d) ‘N.B.  This exemption was granted on the provision that 
the certificate be endorsed as follows:-  

The minimum expenditure requirement be met for the year 
ending 31/12/1999” 

16  As I have previously commented in other decisions, I am not aware 
of any statutory provision which empowers the minister to impose terms 
and conditions upon the granting of a certificate of exemption. 
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The Evidence of Mr Roberts 
17  In the course of giving his evident Mr Roberts detailed the history of 

his connection with the tenements and of his intentions concerning the 
tenements.  He said that he had marked them all out in 1980 and they had 
been granted in 1983.  He had initially believed, on the basis of inquiries 
made by him concerning earlier mining operations in the area, that the 
ground which he had obtained included several small high grade deposits 
of up to 20 grams of gold per tonne and it was his intention to work the 
tenements himself together with his father who had at that time recently 
retired and who had been involved in prospecting and also owned some 
equipment which could have been used on the tenements.  Mr Roberts 
said that there were a number of reasons why those initial plans did not 
proceed.  He said that the length of time (namely, 3 years) which it took 
before the tenements were granted was a factor.  He had initially planned 
to use the Marble Bar State battery to process any ore mined from the 
tenements.  He had in fact made a booking at the battery.  The battery 
was, however, sold and subsequently closed down.  In addition, by the 
time of the grant of the tenements he had negotiated the agreement with 
Samantha, Samson and Hunter.  He had also come to realise that his 
expectation of achieving 20 grams per tonne was unachievable.   

18  Mr Roberts gave evidence to the effect that he doesn’t presently have 
sufficient resources to meet the total of $70,000 annual expenditure 
required in respect of all of the subject tenements.  He said that by the 
time the tenements were granted in 1983 the ground adjoining all of the 
tenements had been taken up and it was therefore not possible for him to 
have applied for a mining tenement under the 1978 Act for that adjacent 
ground.  He said he was aware that it would have been possible for him to 
have made application under the transitional provisions to amalgamate 
those of his tenements which were in contiguous groups and thereby 
reduce the total annual expenditure requirement.  He had not done that 
for, he said, a number of reasons.  He explained that it was his 
understanding from information and advice provided by the Department 
that as a consequence of the introduction and commencement of the 
Mining Act 1978 no tenement holders or applicants for tenements under 
the repealed Mining Act 1904 would be disadvantaged.  He said that he 
thought that such tenement holders would be allowed exemptions in 
respect of higher expenditure commitments than would have been 
attached to the tenements had the same areas of ground been acquired 
with less tenements than were acquired under the old Act.  He also said 
that he had hoped that demand for the ground surrounding the subject 
tenements would have fallen off in due time and that he would then have 

Document Name:  <Dir>\[2000]WAMW10.doc   (<Secretary>) Page 11 



[2000] WAMW 10 
CALDER SM 

been able to apply for all of the ground in between his tenements and to 
consolidate all of the ground in a single mining lease under the new Act.  
Mr Roberts also mentioned that changes to taxation law in, he believed, 
1986, connected with capital gains, meant that if he changed the titles (by 
which I understood him to mean converted the GML’s into tenements 
under the 1978 act) he would have to pay capital gains tax on the 
converted tenements if he sold them, whereas if he were to sell the GML’s 
without converting them, there would be no capital gains tax assessed 
against the sale.  He also said that from the mid-1980s taxation laws 
concerning sale of tenements by bona fide prospectors had changed so 
that whereas benefits obtained from the proceeds of sale had not been 
taxed, by 1991 such tax advantages had disappeared.  He also mentioned 
that he was concerned that if he sought to convert the tenements and 
thereby obtain new titles (it being his understanding that that would 
happen) then the change would attract the provisions of the Native Title 
Act which he was anxious to avoid. 

19  Mr Roberts said that the purpose of lodgment of the plaint for 
forfeiture against all of the subject tenements which was lodged by Vince 
Roberts and Associates Pty Ltd was issued largely upon the basis of his 
own advice given to the company and after consultation with his 
accountant.  He said that it could probably be called a “defensive plaint”.  
He explained that since the death of his wife he, as executor of her estate, 
needed to sell her share in the tenements and that Vince Roberts and 
Associates Pty Ltd was the only buyer that he considered to be suitable.  
He said that capital gains taxation factors also affected his decision in that 
regard.  He said that the company had also acquired an option over his 
shares in the tenements and that the option had been acquired after the 
lodgment of the plaints now before me and that the lodgment of those 
plaints had precipitated the acquiring by Vince Roberts and Associates of 
the option. 

20  Concerning his late wife, Mr Roberts said that the effect of the 
diagnosis of her fatal medical condition in September 1997 was, in effect, 
catastrophic.  He said that from then on he was virtually engaged full-time 
in her care and in the conduct of all of their joint affairs, including 
administration of the subject tenements.  He said he had little time to 
attend to matters concerned with the administration of the tenement and 
that it was some time after her death in July 1998 before he was able to 
recover from the trauma of her illness and death and begin to attend to 
other matters, including the administration of the subject tenements.  His 
evidence in that regard was corroborated by his witness Mr Collins whose 
evidence I accept. 
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The Evidence of Kevin Morgan 
21  Mr Morgan is a very experienced geologist who was amply qualified 

to give the evidence which he did.  I accept his evidence.  He has been a 
consulting geologist since 1969, having graduated as a geologist in 1956 
and being continually engaged in geological work connected with the 
mining industry since then.  He is familiar with the area in which the 
subject tenements are located and with the tenements themselves.  In 1987 
and 1998 he was engaged to provide valuations of the tenements and in 
1988 he prepared a prospectus for Sir Samuel Mines NL.  He also did a 
report in respect of the tenements for a prospectus which was issued by 
Bloodhound Gold NL (exhibit B).  He said he has paid only one brief visit 
to the ground in question but that in preparing his reports he had examined 
very closely information which was available concerning the tenements.  
He said valuation meant putting a value on intrinsic geological aspects 
which required him to look at the available evidence of mineralisation and 
to place a value upon the exploration information that existed.  He said 
that if data has been well prepared and reported upon, that data itself 
becomes part of the intrinsic value of the tenements.  It was necessary, he 
said, to assess whether all of the money which had been expended on the 
tenements in the past had been put to good use and provided useful data. 

22  Mr Morgan said that he felt that the subject tenements had not had 
the exploration attention that they should have had since they were 
granted. 

23  He said that the tenements were associated with a major geological 
structure called the shoal fault and that in his experience it is usually off 
such major structures that large mineralisation is found.  Nicholl River (ie 
the subject tenements), he said, was off that major structure.  He said that 
the main potential for the tenements was hard-rock mining for a larger 
scale operator and that any potential for alluvial gold operations was 
really more suited to a small prospector-type operation. 

24  Mr Morgan said that Mr Roberts was highly regarded in the mining 
industry and that his reputation was of a person who worked on the 
ground and put a lot of effort into reporting his results. 

25  It was the opinion of Mr Morgan that there was quite clearly a need 
for further exploration in the form of deeper drilling than that which had 
already been done.  There was a need to achieve a greater understanding 
of the overall geological structure of the gold mineralisation which had 
been identified and that there was probably a need to look at an 
aeromagnetic survey of the area.  He said that on the basis of results of an 
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aeromagnetic survey deeper drilling should then enable preparation of 
what he described as “your real exploration program”.  He said that what 
had been identified on the tenements so far was too small to be economic 
to mine but that the extent of the mineralisation, in terms of depth and 
width was not known. 

26  Mr Morgan expressed the view that in the Pilbara mining costs were 
generally higher, facilities were generally less available and capital was 
harder to raise than in respect of operations conducted in other areas, for 
example, the Eastern Goldfields. 

27  During cross-examination Mr Morgan’s attention was drawn to the 
Bloodhound Gold NL prospectus (exhibit B) at page 13 where he had 
stated that:  “this prospect is conveniently located near to significant 
infrastructure such as the major supply centre of Karratha, a sealed 
highway, electric power, gas pipeline and an abundant water supply.”  He 
made further comments about “favourable infrastructural amenities” 
existing in the area at page 15 of the same prospectus.  Also during cross-
examination Mr Morgan was referred to page 57 of the prospectus where 
he provided a “valuation range” of between $380,000 to $500,000 with an 
“accepted value” of $440,000 in respect of all of the subject tenements.  
He said that, essentially, his valuation was based on the value of 
exploration data which had been available to him.  He said that an 
“enhancement factor” had been applied to his valuation of the exploration 
data.  The enhancement factor applied by him was a multiple of two to 
two and a half.  He said that, as a matter of common practice, 
enhancement factor multipliers can be from less than one and up to five. 

28  In his evidence Mr Roberts had said that he now considered himself 
to be at a stage of exploration on the subject tenements where a lot of 
drilling was needed.  He said that he also wanted to do some backhoeing 
and (indistinct) to build up tonnages.  In addition, he said that he wished 
to extend the known loads by backhoe trenching.  Further, he said there 
was a need for continued geological reconnaissance to be done.  
Mr Roberts gave evidence, which I accept, that the tenements are on the 
edge of salty tidal flats and that on the four tenements 47/394 to 397 
inclusive the water table is very high; at places within 30 centimetres of 
he surface.  He gave evidence to the effect that the nature of the terrain 
and the high water table created difficulties in accessing drilling sites and 
in conducting drilling operations.  In particular, mention was made of the 
difficulty in preventing water filling drill holes.  In that regard for each of 
the years 1985, 1987, 1988 and 1989 the application for exemption from 
the expenditure requirements included the reasons set out in section 
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102(2)(d) of the act, namely, that the ground the subject of the tenements 
was unworkable.  The evidence of Mr Morgan, which I accept (and which 
is consistent with the fact that no exemption for the reasons set out in 
paragraph (d) was sought after 1989), was to the effect that since 1990 
deeper drilling and the use of drills with greater capabilities became the 
norm and that it became easier to keep water out of drill holes because of 
higher pressures and higher volumes of air utilised by such drills. 

 
CONCLUSIONS 
 
Dispute As To Title 

29  I am not satisfied, on the basis of the evidence which was put before 
me at the hearing, that the title to any of the mining tenements is in 
dispute.  In particular, there is insufficient evidence to satisfy me that 
there is any dispute arising out of the provisions of the Native Title Act 
1993 (Cth). 

Reason For Exemption – Time Required to Raise Capital 
30  In his closing address Mr Workman submitted that since 1983, when 

Samantha, Samson and Hunter carried out a work program on the 
tenements, all results of work done, including work done personally by 
Mr Roberts, work done under the Shermansian agreement and work done 
by Moonstone has been continuously analysed and assessed and reported 
upon by Mr Roberts.  The schedule produced by Mr Workman which was 
marked “MFI 3” and entitled “Report/Assessment Expenditure 
GML47/394,” which I find to be sufficiently representative of all of the 
tenements for present purposes, indicates that for the years 1983 to 1998 
inclusive up to $15,362 was claimed in respect of each tenement as 
expenditure connected with reports and assessment.  If amounts incurred 
by Samantha, Samson and Hunter, by Moonstone, and for preparation of 
the 1997 report for Bloodhound are distinguished, an amount of $12,235 
is arrived at as being expenditure claimed in respect of reporting and 
assessment done personally by Mr Roberts.  For the seven tenements, if 
that figure is applied to each tenement, a total of $85,645 is arrived at.  As 
Mr Workman commented, that is a substantial reporting fee.  I agree with 
the comment made by Mr Workman to the effect that it is open to draw 
the inference that the primary purpose of the continuing reporting and 
assessment by Mr Roberts was to enhance the valuation potential and 
therefore the sale potential of the subject tenements.  That is consistent 
with the evidence of Mr Morgan which was to the effect that in the case of 
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the subject tenements the basis of his valuation was very much derived 
from the work done and the reporting upon that work.  Further, it would 
appear from the evidence, that Mr Roberts has never been in a position to 
personally engage in any extensive drilling program and, in particular, to 
engage in the type of drilling program which Mr Morgan suggested is 
now desirable on the tenements in order to establish the extent and the 
value of mineralisation.  That time has been required to further evaluate 
matters mentioned in paragraph (b) of section 102(2) of the Act for every 
year during which exemption has been sought (namely, 12 our of 16 years 
up to and including 1998) is of considerable significance.  In my opinion 
very little new data of any significance has emerged since the conclusion 
of the Moonstone agreement in 1995.  In my opinion adequate time has 
passed to enable a thorough investigation and analysis and assessment of 
the results of that program to have been done by Mr Roberts.  It must be 
borne in mind that the tenements are deemed to be mining leases (clause 2 
transitional provisions) and that the objective of the legislation and the 
policy of the Minister and his Department in administering the legislation 
is to ensure that within a reasonable time after the creation of a mining 
lease productive mining commences or that, in the alternative, if there is 
no mining being undertaken, the ground be made available to others who 
may undertake and achieve those policy and legislative objectives.  In that 
context it must also be borne in mind that, for reasons related to the 
balancing by Mr Roberts of advantages and disadvantages arising 
therefrom, he has chosen to maintain the status of the tenements as 
GML’s deemed mining leases and has not sought to amalgamate, as 
enabled by clause 2(3) of the transitional provisions, the tenements into 
mining tenements which would attract a lower prescribed expenditure 
than is presently the case with the subject tenements. 

31  Although I have no doubt that time would be required by Mr Roberts 
to raise capital to proceed with an appropriate level of exploration and to 
ultimately commence to mind the tenements should that prove to be a 
viable course, I am of the opinion that the time has now passed for that 
reason to be considered a valid reason for the grant of a certificate of 
exemption.  As Mr Workman said, in the past when capital has been 
raised or, in the case of the Bloodhound agreement, attempted, that has 
been done only in he context of what may properly be described as 
conditional purchase agreements.  Those agreements were the 1983 
agreement with Samantha, Samson and Hunter, the 1994 agreement with 
Moonstone and the 1997 agreement with  Bloodhound (later Western 
Area Exploration).  Mr Roberts said in his evidence that in each case, 
during the time that the agreements were in place, he considered that he 
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had no right to personally work on the tenements and had no right to raise 
capital.  In fact, in the case of the Bloodhound/Western Areas Exploration 
agreement it was the failure of Bloodhound and Western Areas to raise 
capital by means of a public float that led to nothing being expended on 
the tenements by those companies.  With all due respect to the devastating 
personal situation by which both Mr Roberts and his late wife were 
overtaken from mid-1997 until mid-1998, I also agree with the 
submissions made by Mr Workman which were to the effect that even had 
Mrs Roberts not been ill it appears that, because of the terms of the 
agreement with Bloodhound and the interpretation that Mr Roberts placed 
upon it, that Mr Roberts would not have been in a position to have 
prevented the non-compliance with the expenditure requirement by 
Bloodhound and Western Areas Exploration for the year ended December 
1998. 

Recommendation As To Exemption 
32  In my opinion, given the long history of the subject tenements, the 

significant number of certificates of exemption which have been granted 
in the past and the reasons for which application was made for those 
certificates, the fact that the tenements have always been and continue to 
be mining leases (deemed) I am of the opinion that the Minister should 
refuse the grant of the exemption sought in each case.  I consider that no 
sufficient reasons for purposes of subsection (3) of section 102 have been 
placed before me by the applicant.  Accordingly I recommend that no 
exemption certificate be granted in respect of the certificates. 

Forfeiture 
33  Pursuant to the provisions of section 98 of the act a recommendation 

by the Warden for forfeiture of a tenement can only be made where the 
Warden is satisfied that the lessee has failed to comply with the prescribed 
expenditure condition in respect of the tenement.  It does not, however, 
necessarily follow that there must be a recommendation for forfeiture 
where there has been a non-compliance.  The Warden has a discretion to 
either recommend forfeiture or, as an alternative, to impose a penalty not 
exceeding $5000 upon the tenement holder or, further a discretion to 
dismiss the application for forfeiture.  Subsection 98(5) restrains the 
Warden from making a recommendation for forfeiture “…unless the 
Warden is satisfied that the non-compliance with such requirements is, in 
the circumstances of the case, of sufficient gravity to justify the 
forfeiture…”. 
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34  In the present case there has been a substantial non-compliance with 
the expenditure requirements for the year the subject of the plaint, namely, 
the year ending 31 December 1998, in respect of all of the subject 
tenements.  The question that must now be decided is whether or not, in 
all of the circumstances, the non-compliance is of sufficient gravity to 
justify forfeiture and, secondly, if it is of such sufficient gravity whether 
or not it is appropriate to so recommend or, whether it is appropriate to 
exercise the alternatives of either imposing a penalty or dismissing the 
application. 

35  I am of the opinion that in all of the circumstances which have been 
presented to me, which includes the history of the tenements, the fact that 
the tenements are mining leases and that approximately three-quarters of 
their initial life of 21 years has now passed with no mining having been 
done and with inconclusive exploration having been carried out, the stated 
inability of the tenement holder to personally raise sufficient capital to 
meet the expenditure requirements, the absence of any evidence which in 
any way suggests that the tenement holder would be likely in the 
foreseeable future to raise sufficient capital to either undertake the type of 
exploration suggested by Mr Morgan or to, beyond that, commence 
mining if that proved to be a viable option, all lead me to the view that the 
non-compliance with the expenditure requirements in respect of all of the 
tenements is of sufficient gravity to justify forfeiture and that it would not 
be appropriate as an alternative to recommending forfeiture to either 
impose a penalty upon the lessee or to dismiss the application. 

Recommendation As To Forfeiture 
36  I recommend to the minister that all of the subject tenements be 

forfeited pursuant to the provision of section 98(4) of the act. 
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