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CALDER SM: 

 

WARDEN’S REPORT AND RECOMMENDATION TO THE MINISTER 

 

THE PROCEEDINGS 

Graham Alfred Hawks (“the plaintiff”) lodged plaint 4A/989 at the 

Kununurra registry on 25 June 1999 seeking forfeiture of mining lease 80/275 

(“M80/275”) on the grounds of non-compliance with the prescribed expenditure 

requirement for the year ended 28 March 1999.  A summons notifying a mention 

only date before the Warden at Kununurra on 23 July 1999 was served on 30 

June 1999. In August 1999 the  Kununurra Warden transferred the plaint to 

Perth for a hearing date to be set.  The hearing of the plaint was adjourned on 

several occasions.  On 26 May 2000 I delivered my report and recommendation 

to the Minister concerning an application for exemption from the expenditure 

condition in respect of M80/275 which had been made by Diamond Rose and 

Sillcock in respect of the year ended 28 March 1999 being the tenement year the 

subject of the plaint now before me.  I recommended refusal of the application.   

On 8 June 2000 I adjourned sine die the hearing of the present plaint (4A/989) 

pending the decision of the Minister upon the exemption application.  On 11 

July 2000 the Minister notified the applicants that his decision in respect of its 

forfeiture application was to refuse to grant a certificate of exemption from the 

expenditure condition.  On 8 August 2000 the Warden’s Clerk in Perth wrote to 

Diamond Rose NL advising that on 11 July 2000 the Minister had refused the 

application for exemption and advising that the plaint was re-listed for mention 

only on 7 September before the Warden sitting in Perth and on that date 24 

November was fixed as the date for hearing of the plaint .  Mr Workman had 

represented Diamond Rose at the hearing before me of its application for 

exemption. On 15 November 2000 a notice of defence dated 14 November 2000 

Document Name:  [2000] WAMW 15. KC Page 3 



[2000] WAMW 15 
CALDER SM 

was received at the mining registry in Perth.  The original notice of defence was 

received at the Kununurra registry on 17 November 2000.  The accompanying 

letter from Mr Workman noted that the plaint was listed for hearing on 24 

November 2000. Mr Taylor, representing the plaintiff, and Mr Workman, 

representing Diamond Rose, appeared before me on the hearing date of 24 

November 2000. 

When the plaint was called on for hearing before me on 24 November 

2000 Mr Workman made application for an adjournment of the proceedings.   I 

refused to allow an adjournment and the matter proceeded to hearing. 

 

EVIDENCE AND CONCLUSIONS 

The plaintiff gave evidence.  In the course of giving his evidence 

Mr Hawks produced a number of documents.  Arising out of the evidence given 

by the plaintiff I find that he has a 50 per cent interest in exploration licence 

80/2389 which is to the north of, but not contiguous with, M80/275 but which is 

contiguous with two other exploration licences which have been referred to in 

the defendant’s notice of defence as the “Argyle Dykes Project”.  He also has 

interests in other tenements held in the name of other companies; the companies 

being West Australian Nickel NL and Century Resources NL.  He gave 

evidence to the effect that he had funds of up to $1,000,000 which he could 

access with joint-venture partners to, as he put it, develop and explore iron ore 

deposits and diamondiferous ground which he believed existed on and near 

M80/275. 

I accept the evidence of the plaintiff which was to the effect that, having 

become interested in M80/275 and other nearby exploration licences held by 

Diamond Rose NL and having perused public information available through the 

Mines Department, he spoke to the secretary of Diamond Rose NL, David 

McArthur, in June or July last year and was told by McArthur that Diamond 
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Rose did not have any problem with native title and that “…we just haven’t 

done the expenditure.”  I also accept that Mr Hawk has engaged in successful 

negotiations with the Mirriuwung Gajerrong aboriginal people in the area in 

respect of exploration licence 80/2389 and that he anticipates that because of his 

good relationship with those people he would be able to successfully negotiate 

with them in respect of the grant of and access to a mining tenement over the 

ground now contained within M80/275.  The plaintiff also called Mr Kennard, 

who is a solicitor, and who, during the period the subject of the plaint, had acted 

for the Mirriuwung Gajerrong people.  He is aware of the location of M80/275, 

although the area embraced by M80/275 is not within the area in respect of 

which he has had an involvement with those people.  From September 1998, in 

the course of his employment with the Aboriginal Legal Service, Mr Kennard 

had taken over the conduct of native title claims in the general area of the 

subject tenement.  He had remained employed with ALS until 9 June 1999.  

From September 1998 until April 1999 he was the solicitor in the charge of the 

Mirriuwung Gajerrong files.  During the course of his involvement with native 

title matters over that period he had no dealings at all with any person in respect 

of M80/275.  As he observed in evidence, the grant of M80/275 predates the 

commencement of operation of the Native Title Act 1993 (Cth) and therefore 

that Act would have no application.  I find that Mr Kennard had been 

extensively involved in matters which concerned exploration licences 80/1329 

and 1522, Diamond Rose being a tenement holder of both, because those 

tenements both encroached upon the Glen Hill pastoral lease which was part of 

the Mirriuwung Gajerrong native title claim.  On 22 September 1998 the 

Aboriginal Legal Service, on behalf of the Mirriuwung Gajerrong people, 

prepared a draft heritage survey and exploration deed for purposes of an 

aboriginal heritage and cultural survey and sent it to Diamond Rose NL.  There 
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was no further contact between Diamond Rose and the ALS after that draft deed 

was sent on 22 September 1998. 

In the course of giving his evidence the plaintiff produced a number of 

documents.  Exhibit A consisted of five certified searches of M80/275 and 

Exploration Licences 80/1328, 1329, 1522 and 1842.  Diamond Rose NL 

became a holder of all of those five tenements on 18 March 1998.  The 

expenditure year for M80/275 ends 29 March.  The expenditure year for 

E80/1328 and 80/1329 ends on 7 November and for E80/1842 ends on 29 

November and for E80/1522 ends on 13 December.For M80/275 the minimum 

prescribed expenditure was $48,000. As I previously stated, the Minister refused 

to grant a certificate of exemption for expenditure in respect of the year now in 

issue before me.  Exhibit A in respect of M80/275 discloses that claimed 

expenditure for the 3 years preceding the year ended 28 March 1999 was $3243.  

It must be observed, however, that Diamond Rose did not acquire the tenement 

until some 10 days prior to the end of the 1998 expenditure year.  In respect of 

that year expenditure claimed was $746.  The documents disclose that claimed 

expenditure on the tenement for the previous 9 years of $252,026.  It should be 

noted that Diamond Rose was not the holder of the tenement for a significant 

part of that period .Of that total expenditure, an amount in excess of $146,000 is 

claimed to have been expended on behalf of the previous holder as long ago as 

1993.  As Mr Taylor set out in his written submissions, there has been minimal 

and steadily declining expenditure since then and for the years 1994 to 1999 

inclusive only 13.5 per cent of the prescribed minimum expenditure (before the 

granting of any exemption) is claimed to have been expended.  In respect of the 

five tenements, certified searches of which form exhibit A, total expenditure has 

been significantly below the basic required minimum expenditure (again without 

taking into account certificates of exemption).  The details of the expenditure in 

respect of those other tenements said to constitute the Argyle Dykes Project are 
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set out in detail in Mr Taylor’s submissions and reflect accurately the material 

contained within exhibit A from which his figures are sourced.  The plaintiff 

also produced (exhibits B1, B2, B3 and B4) copies of material, which I accept 

were obtained from the internet web site of Diamond Rose NL.  Within that 

material there is significant (in terms of quantity) mention of various “projects” 

which it is said have been and are being undertaken by Diamond Rose NL.  In 

none of the material contained within the exhibit consisting of an “annual report 

1998”, an “annual financial report 1999”, document entitled (“Investor 

Information”) and a document entitled (“Press Room”) is there any mention at 

all of M80/275 or the other tenements said to constitute the Argyle Dykes 

Project.  There is in fact no mention of the Argyle Dykes Project as such.  In 

exhibit B4, entitled “PRESS ROOM” it is “announced” that Diamond Rose NL 

had made a takeover offer in respect of two companies, namely, Striker 

Resources NL and Dioro Exploration NL.  It is accepted by Mr Taylor on behalf 

of the plaintiff that the takeover attempt by Diamond Rose NL was hostile, that 

it was opposed by the target companies, that it was unsuccessful and that it 

required a considerable amount of effort on the part of officers and employees of 

Diamond Rose NL.  Mr Taylor submitted, however, that the proper inference to 

drawn from the circumstances, which included Diamond Rose having to expend 

considerable time and energy on the attempted takeover, was that the directors 

of Diamond Rose NL had chosen a deliberate course of action which constituted 

making a choice between attending to the maintenance of good standing of 

M80/275 and the pursuit of the takeover objective and that they had chosen the 

latter in preference to the former. 

In his closing submissions Mr Workman, on behalf of Diamond Rose 

NL, submitted that it was not appropriate to visit upon Diamond Rose NL the 

prior sins of the previous tenement holder.  In particular he drew my attention to 

the fact that Diamond Rose acquired its 90 per cent interest in the tenement only 
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10 days prior to the end of the 1998 expenditure year.  He submitted that 

Diamond Rose NL appeared to be a bona fide purchaser of its interest in the 

tenement and that it had not previously been a party to exemption applications 

made by Moonstone Diamond Corporation NL.  He also submitted that it was 

clear from the material before me that Diamond Rose NL did have other 

significant diamond mining interests and that it had financial resources and 

expertise sufficient to enable it to properly explore and mine the tenement and to 

justify its retention of the tenement.  He submitted that the company could not 

be criticised for its attempted takeover of Striker because such an attempt was 

commercially justifiable given the relative sizes and locations of tenements held 

by Striker and tenements held by Diamond Rose NL.  He said that the objective 

of consolidation of those tenements and interests was a sensible one. 

I agree with the submissions of the applicant, which are to the effect that 

a significant non-compliance with the expenditure condition has been 

established on the evidence and that there does not appear to be any acceptable 

reason or justification for the non-compliance.  It appears that the company did 

have funds available, which could have been utilised in respect of M80/275, but 

that it chose not to do so.  The history of the ground the subject of the tenement 

is that for several years there has been little expenditure and consequently little 

advancement of the legislative and policy objectives of the Act and of the 

Minister in his administration of the Act.  The absence of any mention in the 

document contained in exhibits B1 to 4 inclusive of either M80/275 or the 

so-called Argyle Dykes Project is consistent with a lack of intention on the part 

of Diamond Rose or Sillcock as tenement holders to have expended, or to 

expend in the future, company funds or to have caused , or to cause in the future,  

funds from other sources to be expended on the tenement .  There is no evidence 

in the material before me of any real plans in respect of M80/275 in terms of any 

expenditure upon and development of the tenement. 
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In all of the circumstances, in my view, the non-compliance is, in the 

circumstances, of sufficient gravity to justify forfeiture and it is not appropriate, 

as an alternative to forfeiture, that a monetary penalty be imposed upon the 

tenement holders Diamond Rose NL and Sillcock. 

RECOMMENDATION 

I recommend to the Minister that M80/275 be forfeited. 
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