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THE PROCEEDINGS 
 
1  The plaintiff Keven John Turnbull lodged plaints 1 to 4/990 inclusive 

seeking forfeiture pursuant to the provisions of Section 98 of the Mining 
Act 1978 (“the Act”) of exploration licenses 66/31,32,34, and 36 (“the 
tenements”).  Each of those tenements is held by Australian Metallic 
Resources NL (“AMR”), the defendant.  The ground upon which 
forfeiture of the tenements is sought is identical in the case of each plaint 
and is expressed as follows: 

   “The defendant has failed to comply with the 
prescribed expenditure conditions contrary to Section 62 and 
regulation 21 of the Mining Act, 1978 as amended in respect to 
Exploration Licence 66/31(or as the case may be) for the year 
ended 29 July 1999.”  

 
2   A defence was lodged to each of the plaints.  On 19 November 1999 

I made an order, with the consent of both parties, that the parties were to 
file and serve affidavits of any witnesses whom the parties intended to call 
and if those witnesses were not available to give evidence at the hearing 
of the plaints then the affidavits of such unavailable witnesses could not 
be put into evidence.  Affidavits so lodged were to contain the substance 
of any evidence to be lead from the deponent and no evidence was to be 
adduced from any witness whose affidavit had not been served unless the 
Warden otherwise ordered.  On 3 March 2000 the defendant filed the 
affidavit of David Allen Zohar sworn 3 March 2000.  Three other 
affidavits were subsequently produced, with my leave, at hearing. 

3  The hearing of the plaints commenced before me on 20 April 2000.  
At the commencement of the hearing counsel for the plaintiff tendered a 
search of each of the tenements.  There was no objection by the defendant 
to the production of those searches. 

4  The plaintiff called no witnesses and produced no other evidence.   

5  For the defendant, David Allen Zohar gave evidence and his 
affidavit, which I have previously referred to, was produced.  Later during 
the course of the hearing other documents were also tendered by the 
defendant.  Those documents included an affidavit of Mr Bradbury 
annexing a stamped copy of an agreement between Vageta Pty Ltd 
(“Vageta”) and AMR dated 2 March 2000 concerning the subject 
tenements (Exhibit B).  The defendant also produced a certified copy of 
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the half yearly report of Diamond Rose NL for the period ending 31 
December 1999 (Exhibit C1) and a certified copy of the same company’s 
report for the third quarter ending 31 March 2000 (Exhibit C2).  In 
addition, the defendant produced the affidavit of June Delphine Kenny 
dated 17 May 2000 to which was annexed a company extract prepared by 
the Australian Securities and Investments Commission dated 8 May 2000 
in respect of Diamond Rose NL.  Miss Kenny, also gave evidence.  An 
affidavit sworn by Frank Hoer on 16 May 2000 was also tendered by Ms 
Brown.  The affidavit contained statements relating to information about 
the share prices of Diamond Rose NL during the period 1 May 2000 to 12 
May 2000 inclusive.  The affidavit of Mr Zohar to which I have 
previously made reference became Exhibit F.   

 

THE EVIDENCE AND FINDINGS THEREON 
 
The Searches 
6  In the absence of any objection to the tendering of the four tenement 

searches and in the absence of any comment to the contrary made on 
behalf of the defendant or by its witnesses during the hearings I proceed 
upon the basis that the contents of those documents are accurate. 

7  All of the tenements were applied for on 11 February 1997.  They 
were all recommended for approval on 29 October 1997.  All were 
initially granted to AMR on 30 July 1998.  The period for which each 
tenement was granted was 5 years, namely, until 29 July 2003.  The 
tenements are all of the same size, being 70 graticular blocks.  Each of 
them is the subject of a caveat.  Each caveat was lodged on 18 May 1999 
by Falx Pty Ltd in respect of an 8/100ths share of the tenement.  No other 
encumbrances are noted.  The report A13 in respect of each tenement 
shows that rent of $5,600 was paid with the payment date being shown as 
12 February 1997.  That date pre-dates the grant of the tenement in each 
case and I take it to be a payment in respect of rent for the first year of 
grant, namely, from 30 July 1998 to 30 July 1999 which accompanied the 
application and which is recorded on the application form lodged for each 
tenement.  No expenditure on the leases is shown as claimed.   From that I 
infer that no form 5 has ever been lodged in respect of any of the subject 
tenements. 
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The Evidence of Zohar 
8  On the basis of the oral evidence of Mr Zohar and of the contents of 

his affidavit I find as follows.  From 23 June 1998 to 30 June 1999 Mr 
Zohar was a director of Silver Rose Mining NL (“Silver Rose”).  He is, 
and was at all material times, a director of AMR.  Silver Rose was 
incorporated for the purpose of acquisition and exploration of mining 
tenements.  The company extract prepared by the Australian Securities 
and Investments Commission shows the registration date of Silver Rose as 
25 November 1996.   AMR was incorporated for a similar purpose.  The 
Certificate of Registration annexed to Mr Zohar’s affidavit shows that 
registration of AMR commenced on 11 February 1997, the day on which 
the applications for grant of the tenements were lodged. Having applied 
for the tenements AMR negotiated with Silver Rose a joint venture 
agreement for the exploration of the tenements.   A critical part of the 
joint venture agreement was the floating of Silver Rose as a public 
company by way of public share issue.  The share issue was to be 
underwritten by Transocean Securities Pty Ltd (“Transocean”), however, 
there was a clause in the underwriting agreement whereby, should the All 
Ordinaries Index or the All Resources Index of the Australian Stock 
Exchange fall by 12 ½% or more from their respective levels at the close 
of trading on the date of signing of the underwriting agreement, 
Transocean could choose to terminate the underwriting agreement.  I find 
that the Australian Stock Exchange All Ordinaries and All Resources 
Indices did fall by more than 12 ½% after the signing of the underwriting 
agreement and that, because of that, Transocean terminated the agreement 
in October 1998.  I note that the termination of the underwriting 
agreement occurred approximately 2 to 3 months after the date of grant of 
each the tenements.  Since that time and up until the execution of an 
agreement between AMR and Vageta on 2 March 2000, AMR has not 
expended any money in mining on or in connection with mining on any of 
the subject tenements.   

9  In his affidavit, at para 14, Mr Zohar stated that up until the 
termination of the underwriting agreement AMR had “already spent 
$32,000 on preliminary work for the tenements”.  During cross-
examination, however, he conceded that the $32,000 had in fact been 
spent on application fees and rental for the subject tenements and that, in 
any event, it had all been spent by the end of September 1997 before the 
tenements had been granted.  In giving his evidence he did not satisfy me 
that any money had been spent during the year the subject of the plaints, 
namely the year ending 29 July 1999.  I infer from the non-lodgement of 
Form 5’s for that tenement year and from the absence of any direct and 
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specific evidence from the defendant as to there having been any 
expenditure at all during that year that no expenditure did in fact occur. 

10   Annexed to the affidavit of Mr Zohar was a copy of the prospectus 
issued for purposes of the public float of Silver Rose.  At page three it is 
stated that the opening and closing dates for share issue applications are 
10 August 1998 and 25 September 1998 respectively.  It is also stated that 
those dates may be varied.  Mr Zohar said in his affidavit that the 
prospectus for the Silver Rose float was issued on 20 July 1998 – I accept 
that. 

11   In his affidavit, (para 10) Mr Zohar said that “Silver Rose 
commissioned geological studies of the area the subject of the 
tenements…”.  No details of what studies were done or when or of any 
results thereof was given in evidence. 

12   In the “Independent Consulting Geologists Report”, included at 
page 17-72 in the prospectus, it is stated (p.17) that: 

“The contents of the geological report are based upon 
reports and documents provided by Silver Rose, independent 
research carried out by (the independent consulting 
geologist) at the Department of Minerals and Energy and the 
Stock Exchange of Perth… and site visits to all of the 
tenements.  Documents and reports which have been used in 
the preparation of this report are cited in the Selected 
Biography which constitutes part of this report… 
Silver Rose has warranted…that full disclosure of all 
material information in its possession has been made and 
that to the best of its knowledge and understanding such 
information is complete.”  

 
13  From a perusal of that part of the Selected Bibliography related to the 

subject tenements (referred to as the “Northampton Project”) I infer that 
none of the material provided to the independent geologist was 
“commissioned” by Silver Rose and that it was all work previously done 
by and for persons other than Silver Rose.    

 

14  I am satisfied that AMR did make attempts after the termination of 
the underwriting agreement and the failure of the proposed public float to 
interest other parties in a joint venture or similar agreement in respect of 
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the tenements but without any success.  Negotiations were entered into 
with Vageta and ultimately it was agreed that Vageta would acquire an 
80% interest in all of the tenements (and, additionally, in a tenement 
which had been applied for, but had not yet granted, if and when that 
tenement (61/33) was granted to AMR) with AMR retaining a 20% free-
carried interest.  That agreement was ultimately tendered by means of the 
affidavit of Jacob Bradbury (Exhibit B). 

15  The agreement between AMR and Vageta was evidenced by a deed 
dated 2 March 2000.  The copy of the deed, which was annexed to Mr. 
Bradbury’s affidavit, contained alterations which did not appear in the 
unsigned and unstamped copy of the agreement which had been annexed 
to the affidavit of Mr Zohar.  In evidence Mr Zohar gave an explanation 
as to how the alterations had been made to the deed.  I accept his evidence 
as to the circumstances in which, the reasons for which and the times at 
which the amendments were made.  In the circumstances I place no 
significance upon the making of those amendments and, in broad terms, 
accept that they were made for the purpose suggested by Mr Zohar, 
namely because “bits and pieces hadn’t been finished”.  None of the 
amendments alter the substance of the agreement.  The relevant terms of 
the agreement, in summary, are that AMR is to transfer 80% of its 
interests in the subject tenements to Vageta, the agreement is subject to 
the successful defence of the plaints now before me and Vageta is to have 
the carriage of the defence of the plaints and to bear the costs thereof.  
Pursuant to the agreement Vageta undertakes to be the sole fund provider 
for expenses incurred in exploration on the tenement and, in particular, 
undertakes the payment of the minimum expenditure prescribed pursuant 
to the Act and Regulations for the tenements.  Vageta is given exclusive 
right to explore the tenements and is to manage them and is authorised, as 
agent of AMR, to carry out all activities permitted under the agreement on 
the tenements.  The agreement contemplates that in the future there will 
be a joint venture for the mining of the tenements, if that is viable, and 
that, for the present, exploration for the tenements will be conducted on a 
joint venture basis with Vageta providing all funds and having an 80% 
interest and with AMR having a 20% free-carried interest.  As Mr 
Kavenagh mentioned in the course of his address, pursuant to clause 10 of 
the agreement, Vageta is entitled to withdraw “from all or some of the 
Tenements either partly or in whole at any time by giving written notice to 
AMR…”.  In order to do that, it is expressly provided, however, that 
Vageta is to have spent the minimum prescribed expenditure on each 
tenement on a pro-rata basis up until the time of withdrawal and the 
tenements must be in good standing at the time of the withdrawal. 
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Diamond Rose NL 
16  The Australian Securities and Investment Commission company 

extract of Diamond Rose NL satisfies me that the total number of shares 
issued in the company as at 8 May 2000 (the date of the extract) is in 
excess of 123 million.  Of those issued shares Vageta holds 71 million 
fully paid.  I note that Mountainside Holdings Limited is a holder of 
almost 2 million fully paid shares in Diamond Rose NL.  The affidavit of 
Frank Hoer (Exhibit E) satisfies me that between 1 May 2000 and 12 May 
2000 something in excess of 2 million Diamond Rose shares were traded 
on the Australian Stock Exchange and that the lowest price at which they 
were listed during that period was 60 cents on 3 May.  At that price 
Vageta’s shares, if they could have been sold at such a price, would have 
been worth something in the order of $4.2 million.  In relation to Diamond 
Rose, my attention was also drawn to the March quarterly report for the 
period ending 31 March 2000 (Exhibit C2) in which (page 7) cash at the 
end of that quarter is shown as $1.654 million.  I was also directed to the 
half yearly financial report for the year ended 31 December 1999 (Exhibit 
C1) in which (page 7) total shareholders equity is stated to be $9.643 
million and (page 8) cash at the end of the financial period to 31 
December 1999 is stated to be $2.297 million.  The point being made by 
the defendant was that Vageta’s shareholding in Diamond Rose NL 
represented an asset which was of considerable and readily realisable 
value.   

THE MINING ACT AND REGULATIONS 
 
17  Pursuant to Section 62 of the Act the holder of an exploration licence 

is required to comply with prescribed expenditure condition unless the 
Minister grants a certificate of exemption in respect of whole or part of 
the expenditure condition.  Regulation 21 says that during each year the 
tenement holder is to expend in mining on or in connection with mining 
on the tenement during the first 5 years of the life of the tenement, where 
three or more graticular blocks constitute the licence, a minimum of $900 
per block.  Each of the subject tenements contain 70 blocks.  The 
prescribed minimum expenditure is therefore $63,000 on each tenement. 
No certificate of exemption has been granted by the Minister in respect of 
any of the subject tenements. 
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18  Section 98 of the Act (where relevant) says: 

“(4)(a) When the Warden finds that the holder of an 
exploration licence…has failed to comply with such 
requirements as are mentioned in subsection (1), the Warden 
may recommend the forfeiture of such licence…, or impose a 
penalty not exceeding $5,000 as an alternative to the 
forfeiture or dismiss the application. 

(5) A recommendation shall not be made under 
subsection (4) unless the Warden is satisfied that the non-
compliance with such requirements is, in the circumstances 
of the case, of sufficient gravity to justify the forfeiture.” 

 
THE SUBMISSIONS OF THE PARTIES 
 
The Defendant   
19  Ms. Brown, on behalf of AMR, submitted that although there had 

been no expenditure on the tenement during the relevant year as required 
by Section 62 of the Act, nevertheless, this was not a case where the land 
the subject of the tenement was merely being tied up without there being 
any intention or desire on behalf of the tenement holder to fulfil the policy 
objectives of the legislation.  She pointed to the considerable amount of 
planning and expenditure which had occurred prior to the granting of the 
tenements in preparation for the grant and the effort and expense which 
had gone into the unsuccessful attempted public float of Silver Rose 
which was undertaken for the purpose of raising capital for a joint venture 
in respect of all of the subject tenements.  The proposed float had only 
failed as a consequence of the fall in the relevant Australian Stock 
Exchange indices, which was a factor entirely beyond the control of the 
tenement holder.  It was submitted that the subsequent agreement entered 
into by AMR and Vageta was one which would come into effect 
immediately upon the favourable (for the defendant) resolution of the 
plaints and would result in adequate financial resources being made 
available to comply with the minimum expenditure requirements in 
respect of all of the tenements.  Vageta, it was said, was a company which 
had a substantial and valuable tradeable asset in the form of its 
shareholdings in Diamond Rose NL. 
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20  Counsel submitted that pursuant to the provisions of Section 98(5) of 
the Act the Warden, in considering whether or not the non-compliance 
was of sufficient gravity to justify forfeiture of the tenements must take 
into account, as is stated in subsection (5), “…the circumstances of the 
case…”.  It was submitted that the words “in the circumstances of the 
case” in Section 98(5) had the effect of distinguishing the provisions of 
Section 98(5) from the provisions of Section 96 of the Act concerning 
forfeiture of prospecting or miscellaneous licences wherein the Warden is 
empowered, by subsection (2), to make an order for forfeiture where there 
has been a non-compliance with the expenditure requirement and “…the 
matter is of sufficient gravity to justify the forfeiture…”.  She submitted 
that because of that difference between the wording of Section 96(2) and 
Section 98(5) of the Act the decision in Commercial Properties Pty Ltd 
v Italo Nominees Pty Ltd (unreported, Sup Ct WA, F. Ct 18/12/1988; 
Lib 7427) did not have the same effect in relation to the interpretation and 
application of Section 98(5) because the decision in the Commercial 
Properties case was given in respect of forfeiture of a prospecting licence 
pursuant to the provisions of Section 96.  Counsel also referred to the 
timing of the plaints.  The plaints were lodged on 30 July 1999 which was 
the next day following the expiry of the tenement year the subject of each 
plaint.  In particular she made reference to the fact that the tenements had 
then only been held for one year out of the five year initial grant period. 

The Plaintiff 
21  Mr Kavenagh submitted that where the evidence establishes, as it 

does in the present case, that there has been a total failure to comply with 
the expenditure requirement then an onus falls upon the tenement holder 
to satisfy the Warden at the hearing that the circumstances of the case are 
not of sufficient gravity to justify forfeiture.  He relied upon the 
Commercial Properties case.  He referred to the decision of Malcolm CJ 
(at 21 and 22) where his Honour said : 

             “ the element of the “sufficient gravity” relates to the discretion 
vested in the Warden under s.96 of the Act… If the proper 
conclusion was that there had been no compliance with the 
expenditure condition because there had been no expenditure, it 
was a case in which, on the face of it, forfeiture was justified.  
Failure to comply with expenditure conditions is contemplated by 
the statue itself as of sufficient gravity to justify forfeiture.  This is 
apparent from s.96 (7) which provides that a prospecting licence 
shall not be forfeited for no-compliance with the expenditure 
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conditions where that has been occasioned by a strike. In such a 
case the onus of proof of that is on the holder…” 

 . 
 

22  Mr Kavenagh submitted that although Section 96(2), concerning 
forfeiture of prospecting and miscellaneous licences, speaks of the non-
compliance being “…in a material respect and that the matter is of 
sufficient gravity…” that is not a reason for not applying the dicta in the 
Commercial Properties case to the provisions of Section 98(5) even 
though the wording of that subsection in that regard is different from 
Section 96(2).  The reason for that, he said, is that in the passages to 
which he made reference and which I have set out above the Court was 
indicating what was meant by “sufficient gravity”, a term which is 
common to both Section 96(2) and Section 98(5).  Counsel also referred 
me to the passage at page 15 in that decision where it was said by 
Malcolm CJ : 

                “ In such circumstances any expenditure not reported to the 
Department and recorded on the register constitutes expenditure 
within the knowledge of the defendant.  In the case of failure to 
comply with expenditure conditions the legislation contemplates 
forfeiture.  Hence, upon prima facie proof of non-compliance, we 
consider the plaintiff likewise establishes a prima facie case for 
forfeiture.  Thus, in such circumstances, the evidentiary burden is 
on the defendant to satisfy the Warden that the case is otherwise not 
of sufficient gravity to justify forfeiture” 

    
23  In respect of the agreement entered into between AMR and Vageta 

counsel submitted that the evidence was insufficient to establish that 
Vageta had the capacity to ensure compliance with the minimum 
expenditure requirements.  He drew my attention to the fact that there was 
no evidence of the liabilities of Vageta other than in Exhibit DAZ6 to the 
affidavit of Mr Zohar (at p. 133) where, under the heading “Charge 
Details” it is noted that a fixed charge is registered and that the chargee is 
Mountainside Holdings Limited. I draw the inference that the chargee is 
one of the shareholders of Diamond Rose NL disclosed in the annexure to 
Exhibit D, namely, the Australian Securities and Investments Commission 
company extract of Diamond Rose NL. 

CONCLUSIONS 

Document Name: [ 2000]WAMW 2. KC Page 11 



[2000]WAMW 2 
CALDER SM 

 
24  I am satisfied that at the time of the making of the applications for 

grant of the subject tenements and at the time of grant of those tenements 
to AMR it lacked the financial capacity to comply with the prescribed 
expenditure conditions in respect of all of the tenements by undertaking 
work in mining  on or in connection with mining on the tenements which 
would fulfil its obligations pursuant to the provisions of Section 62 and 
regulation 21.  I am satisfied that a genuine attempt was made to raise 
capital, for, inter alia, purposes of expenditure in respect of the subject 
tenements by means of floating Silver Rose NL as a public company.  
There was no evidence placed before me about the state of the share 
market generally or in relation to mining stocks at or about the time when 
the float was being considered or when preparations for it were being 
made.  In the absence of such evidence I cannot draw any conclusions or 
make any presumptions as to whether or not it was reasonable of those 
involved in the proposed float to anticipate that the float would be 
successful or, in particular, to anticipate that the condition precedent to the 
termination of the underwriting agreement, namely, the prescribed fall in 
the nominated Australian Stock Exchange indices, was likely to occur.  
The proposed public float of Silver Rose was effectively brought to an 
end by the termination in October 1998 by Transocean (as it was entitled 
to do), of the underwriting agreement.  That termination occurred only 3 
months after the initial grant of the tenements was made. 

25  I am satisfied, on the balance of probabilities, that if the four plaints 
now before me are not successful in achieving forfeiture AMR will retain 
the tenements and its agreement with Vageta will then become operative.  
I am also satisfied, on the balance of probabilities, that Vageta is a 
company with sufficient substance and financial capacity to undertake the 
required minimum expenditure.  I have no reason to not accept that the 
agreement between Vageta and AMR is bona fides and no reason to 
conclude that the agreement will not become operative and continue in 
force if the subject tenements are retained by AMR. 

26  I consider that for purposes of Section 98(5) of the Act, “the 
circumstances of the case” enable the Warden to take into account things 
which have occurred and have affected the tenement or the tenement 
holder not only during the year the subject of the plaint, but, in addition, 
during any material period prior to the commencement of the year the 
subject of the plaint then before the Warden.  Likewise, I consider that the 
Warden may also properly take into account matters connected with the 
tenement and the tenement holder which have arisen between the end of 
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the tenement year the subject of the plaint and the hearing of the plaint.  
The Warden may also take into account plans which the tenement holder 
may have for the future concerning the tenement but in doing so would, in 
all cases, be obliged to assess the reasonableness of such plans and the 
likelihood of the plans ever being carried out. 

27  In the present case, taking into account all of the circumstances, 
including what has occurred up to the present time and the future 
proposals and my assessment of those proposals, I am satisfied that the 
non compliance is of sufficient gravity to justify the forfeitures even 
though I am satisfied that a genuine effort was made in the time leading 
up to the grant of the tenements and early in the life of the tenements to 
raise sufficient capital to enable the expenditure requirements to be 
complied with and that failure to do so by means of the attempted public 
float was due to factors beyond the control of AMR.   I do not consider 
that this is a case where it is appropriate to impose a penalty pursuant to 
the provisions of Section 98(4)(a) in lieu of forfeiture.  My reason for 
coming to those views are as follows.  I have no doubt that at the time 
when AMR made its application for the tenements in February 1997 and 
at the time when the tenements were granted (July 1998 – 17 months after 
application) AMR was fully aware of the obligation it would incur upon 
grant to comply with the expenditure requirements and was aware of the 
potential to forfeit the tenements should the expenditure condition not be 
complied with.  Section 58(1) of the Act requires that applications for 
exploration licences be accompanied by a statement detailing proposed 
work and estimated expenditure.  I infer from the fact of grant of the 
tenements that those details were provided.  Despite that knowledge of the 
expenditure condition and despite the awareness of the risk of forfeiture 
for non-compliance AMR had no fall-back or contingency plan to enable 
it to raise sufficient funds to meet the expenditure conditions in the event 
that the proposed float of Silver Rose was not successful.  Although I 
earlier stated that I could not find it to be unreasonable of AMR and the 
promoters of the float to have had a belief that the float would succeed, 
nevertheless, all concerned were aware that if the Australian Stock 
Exchange All Ordinaries or Resources Indices fell by 12½% Transocean 
could exercise its option to withdraw from the underwriting agreement 
thus bringing the float to an end.  No explanation was given to me as to 
why there was no contingency plan of that nature and the only inference 
that can properly be drawn is that there was none.  There is no evidence 
that prior to the making of the application provision had been made to 
ensure that there would be sufficient funds available to AMR to meet 
expenditure requirements.  There is no evidence of any such plans or 
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efforts being made or undertaken between the date of application and the 
issue of the Silver Rose float prospectus in July 1998, other than in 
preparation of the float.  There should have been, before the applications 
were made, at the very least, a reasonable expectation by AMR arising out 
of proper planning and enquiry and arrangements having been already put 
in place, that sufficient funds would be available to meet the known 
expenditure requirements.  There is no evidence that there was any such 
reasonable expectation at that time and I infer that there was none.  Even 
in the absence of such plans and expectation existing prior to the making 
of the applications, immediate steps should have been taken, after 
application, to ensure that funds would be available by the time that the 
grant of the tenements was made.  I infer, from the lack of any evidence in 
that regard, that there were no objections lodged to the grants of the 
tenements and that there was no reason for AMR to expect that there 
would be no grant.  Silver Rose was incorporated in 1996 yet no attempt 
was made to publicly float it until well after the application for the 
tenements had been made. The float was opened to the public only after 
grant.  I am of the opinion that AMR has demonstrated extreme 
dilatoriness and an inadequate preparedness in respect of its known 
expenditure obligations.  As a consequence, from the time of grant  in July 
1997 until the present time all of the land the subject of the tenements has 
been “tied up” with no work on the ground or elsewhere having been 
done.  The policy of the Act in that regard has not been achieved for , by 
now, nearly two years. Having said that, I note, however, that it took from 
February 1997 until July 1998 before the Minister granted the tenements 
and from the evidence before me no reason for that can be attributed to 
AMR. Despite that delay, I find,however, that by the end of the 1998-99 
tenement year no funds had been set aside or otherwise acquired or 
secured made available to AMR for it to meet its expenditure commitment 
for  the next year .Nor has rent been paid for that year for that year as it 
should have been. 

 

 

 

28   A point was made by Ms Brown about the timing of the plaints.  
The Register in respect of each of the tenements as at 29 July 1999 shows 
that to that date no Form 5 had been lodged and no certificate of 
exemption had been applied for or granted pursuant to Section 102 of the 
Act.  Although the Form 5 required by Section 68(3) and regulation 21 
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had not been lodged by 30 July, when the plaint was lodged and did not 
have to be lodged for another 59 days, nevertheless it must be born in 
mind that it is the practice of Wardens, where there are successive plaints, 
to hear the plaints in the order of their lodgement and were the plaintiff to 
have waited for 60 days from the end of the tenement year it is quite 
possible that the tenements would have been plainted by other persons.  
The plaintiff was entitled to ensure, in so far as he could do so by early 
lodgement of the plaint, that his plaint would be the first one heard by the 
Warden in respect of each tenement.  The same comments can be made 
concerning the right of the tenement holder to make an application to the 
Minister for exemption from the expenditure conditions within the same 
period of 60 days from the end of the subject tenement year.                
Insofar as it was suggested by counsel that it was a factor to be taken into 
account in deciding whether or not there should be forfeiture that AMR 
had only held the tenements for one of the five years, I agree that that is a 
relevant matter. In the present case, however, it is a factor which carries 
little weight when viewed in the context of the failure of AMR to make 
adequate and timely financial provision to enable it to comply with its 
known expenditure obligations for the initial tenement year.   

  

 

RECOMMENDATION 
 

29  I recommend to the Minister that exploration licences 66/32,32,34 
and 36 be forfeited pursuant to the provisions of S.98 of the Act. 
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