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THE PROCEEDINGS  
 
1  David Jones Roberts ("Roberts") lodged six plaints (15 to 20/990) ("the 

plaints") at the Leonora registry on 17 September 1999.  Each of the plaints 
seek forfeiture of  a prospecting licence and all state that in respect of the 
subject prospecting licence Soekdew Siew Sundar (“the defendant”), as the 
holder of the prospecting licence, did not comply with the minimum 
expenditure condition for the year ended 16 September 1999 and state that no 
exemption has been granted under section 102 of the Mining Act.  The 
prospecting licences the subject of the plaint are prospecting licences 38/2872 
to 2877 ("the subject tenements"). 

 
THE RECENT HISTORY OF THE GROUND APPLIED FOR 
 

2  In December 1991, William Robert Richmond ("Richmond") was granted 
three prospecting licences, namely, 38/2278 to 80.  On 12 May 1993 Richmond 
was granted prospecting licences 38/2365 and 2366.  On 18 November 1992 he 
was granted prospecting licence 38/2367.  In January 1995 Panda Holdings Pty 
Ltd ("Panda") lodged plaints for forfeitures of those six prospecting licences 
upon the ground of non-compliance in each case with the prescribed 
expenditure condition ("the Panda plaints"). 

 

3  The Panda plaints were not heard by Warden Heaney SM until 9 July 
1997.  By the time of that hearing four of the prospecting licences the subject 
of the plaints had expired.  They had expired on 20 May 1997 having been kept 
alive until that time by means of an application having been made pursuant to 
section 49 by Richmond for the grant of mining leases.  The section 49 
applications had been withdrawn on 20 May 1997 and the tenements 
immediately expired.  Although the tenements had expired at the time of the 
hearing before the Warden, his Worship, nevertheless, took the view that it was 
still open to him to impose a penalty upon Richmond as the holder for non-
compliance with the expenditure condition pursuant to the provisions of section 
96(5) of the Mining Act 1978 ("the Act").  The Warden's decision in that 
regard was subsequently upheld by Kennedy J and Ipp J in the Supreme Court 
of Western Australia, Full Court, in the matter of Richmond v. Panda 
Holdings Pty Ltd (unreported;  27 October 1998;  Lib No: 980615). 
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4  On the day following the expiry on 20 May 2000 of the prospecting 
licences held by Richmond, the defendant marked out the subject tenements 
over ground identical to the ground covered by the expired prospecting 
licences held by Richmond.  The defendant was subsequently granted 
prospecting licences 38/2872 to 2877 - the subject tenements.  They were all 
granted on 17 September 1998 with an expiry date of 16 September 2002.  On 
13 September 1999, before the expiration of the first year of the term of the 
subject tenements, Kallenia Mines Pty Ltd (“Kallenia”) lodged plaints for 
forfeiture of each of the subject tenements upon the ground in each case of 
non-compliance with the expenditure requirement.  On 16 September 1999 the 
defendant lodged surrenders in respect of all of the subject tenements.  In 
accordance with the provisions of section 95(6)(d) the surrenders took effect on 
the date when they were registered.  The surrender in each case was registered 
on 16 September 1999.  Accordingly, pursuant to the provisions of section 
96(3)(a) of the Act, Kallenia's plaints having not by then been dealt with by the 
Warden, the Department forwarded to Kallenia a written notice of the 
surrender, the effect of which was that Kallenia had until 14 October 1999 to 
exercise its right in priority as the forfeiture applicant to mark out and apply for 
a mining tenement over the whole or any part of the land that was the subject 
of the tenements surrendered by the defendant.  Kallenia did mark out all of the 
ground prior to 14 October 1999 and, on 14 October 1999, made application 
for the grant of prospecting licences 38/2980 to 2985.  Those applications are 
still pending and no grants have yet been made.  The plaints by Kallenia were 
all dismissed on 16 December 1999.  In exhibit C, which is a letter from 
Lawton Gillon to the Mining Registrar at Kalgoorlie, it was confirmed that 
Lawton Gillon acted for Kallenia in respect of the plaints for forfeiture of 
prospecting licences 38/2872 to 2877.  It was stated that Lawton Gillon had 
been instructed by Kallenia, the plaintiff in those proceedings, that Kallenia 
had "...no objection to the Plaints being dismissed when they come on for 
mention before the Warden on the 16th inst."  Documents in exhibit A indicate 
that, in the case of each plaint, the plaint was "DISMISSED 16-12-99."  From 
exhibit C and from the material in exhibit A relating to the subject tenements, I 
infer that the Warden dismissed all of the Kallenia plaints on 16 December 
1999. 

 
5  The ASIC company extract included in exhibit A in respect of Kallenia 

discloses that the company was registered in Western Australia on 9 December 
1996 and that, from that date Richmond was, and continues to be, the sole 
director and the secretary of the company.  He is also shown as being the only 
shareholder.  From that I infer that Richmond has complete control over 
Kallenia and over all of its activities.  The ASIC company extract included in 
exhibit A in respect of Panda Holdings Pty Ltd discloses that Panda was first 
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registered in Western Australia on 9 September 1987 and that it was 
deregistered on 10 May 2000.  David Jones Roberts, who I am satisfied is the 
plaintiff now before me, was a director from 13 April 1993 until 6 October 
1998 and, further, from 13 December 1998 until 10 May 2000.  He holds two 
of four issued shares in Panda. 

 

6  All of the matters to which I have made reference were contained in 
exhibit A which was tendered at the hearing before me by Mr Gentilli, with the 
consent of Mr Lawton.  Exhibit A is a "Book Of Exhibits" which contains a 
TENGRAPH map of the area upon which all of the subject tenements are 
located, ASIC searches of Panda and Kallenia, searches of all of the 
prospecting licences to which I have made mention, the Warden's decision in 
Panda v -Richmond and the decision of the Full Court in Richmond -v- 
Panda.  No oral evidence was presented to me at the hearing. 

 

 
SUBMISSIONS OF THE PARTIES 
 
Submissions On Behalf Of The Plaintiff 

 
7  Mr Gentilli, on behalf of the plaintiff, submitted that, although the subject 

tenements were now surrendered, a Warden still had power, pursuant to the 
provisions of section 96(3) of the Act, to impose a penalty upon the defendant 
of up to $5000 and to award the whole or any part of the penalty to the 
plaintiff, Roberts.  In support of that submission he relied upon the decision of 
the Full Court in Richmond -v- Panda Holdings Pty Ltd (supra). Counsel 
relied, in particular, upon the reasons for decision of the majority, namely, 
Kennedy J and Ipp J.    Kennedy J (at 5) noted that where a prospecting licence 
is surrendered the provisions of section 95 of the Act have effect and that upon 
surrender "…every right, title and interest held under the mining 
tenement...absolutely ceases and determines..."  He then said: 

 
 "It is to be noted that in s.95(2), the person who has surrendered a 

prospecting licence, although thereby ceasing to be the holder of that 
licence continues to be described as the holder of the licence." 

 
8  In connection with the use of the word "holder" in situations where a 

tenement had been forfeited his Honour also said (at 8): 
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 "By subs (8) of s.96, subject to s.97A, the Warden is empowered, 

for any cause that he deems sufficient, and subject to subs (9) to 
cancel an order for forfeiture of any mining tenement made under 
subs (1) or the forfeiture arising under subs (6) of any mining 
tenement referred to in subs (1) and restore the mining tenement so 
forfeited to the holder thereof.  Here again, the expression 'holder' is 
clearly descriptive of the former holder." 

 
9  His Honour went on to say (at  6): 

 
 "Subsection (3) of s.96 provides that a Warden, as he thinks fit in 

the circumstances of a case, as an alternative to making an order 
under the section for the forfeiture of the prospecting licence, may 
impose a penalty upon its holder, not exceeding $5000, or he may 
award the holder any part of the amount of any such penalty (if the 
applicant is not the Minister, a Mining Registrar, or an officer of the 
department authorised in writing by him), or he may impose no 
penalty on the holder.  The discretion so conferred upon the Warden 
is broad." 

 
10  His Honour went on to say (at 6 - 7) that he could discern no policy 

reason for taking a restricted view of the effect of the provisions of section 
96(3) of the Act  such as had been contended by Richmond, namely, that, there 
was no power in the Act enabling the Warden to impose a penalty where 
forfeiture was not an available alternative because the tenement had already 
been surrendered or had expired before the time when the Warden came to give 
a decision upon the forfeiture application.  His Honour said: 

 
 "Historically, forfeiture was used to ensure that the conditions of 

the tenement are observed and, in the case of prospecting licences, the 
prospecting work is carried out.  One of the methods of achieving this 
object is to permit officials or private individuals or companies to take 
action against the holder.  There is no reason for terminating this 
power merely because the holder elects to surrender the licence or 
because the licence has expired by the time the Warden comes to 
determine the matter. 

 
 The privilege of a licence carries with it obligations, one of which 

is the expenditure of the prescribed amount of money on exploration 
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work.  That obligation must be met up until the expiration of the 
licence by effluxion of time or its earlier surrender.  An application 
for forfeiture, although it may result in the imposition of a penalty, has 
an important role to play in ensuring the licensee's compliance with 
his obligations under the Act in situations where it is commonly 
impracticable for the regulatory authority itself adequately to ensure 
that there is compliance. 

 
 The encouragement of private action is apparent from s.96(3)(a), 

which provides that where a prospecting licence that is the subject of 
an application for forfeiture under the section is surrendered before 
the application is dealt with by the Warden, and the applicant for 
forfeiture is not the Minister, a mining registrar or an officer of the 
Department authorised in writing by the Minister, the applicant for 
forfeiture has, from the date on which the surrender was registered, 
until the expiry of a period of 14 days after being served with a written 
notice of the surrender, a right in priority to any other person to mark 
out or apply for, or both, a mining tenement upon the whole or any 
part of the land that forms the subject of the surrendered mining 
tenement, thereby extending to an applicant defeated by a surrender 
of the prospecting licence the same entitlement as an applicant who 
secures the forfeiture of the tenement."  

 
11  His Honour then (at 8) referred to the provisions of section 96(6) of the 

Act whereby, if any penalty imposed by the Warden was not paid as required, 
forfeiture would then occur and the applicant for forfeiture would have priority 
rights to mark out and apply for a tenement over the forfeited ground.  His 
Honour said: 

 
 "Clearly, that provision cannot take effect where, as in the present 

case, the former holder of the prospecting licence has surrendered the 
licence or if its term has expired; but other processes remain 
available for the recovery of the penalty, and this provision does not 
cause me to change my view that a penalty can be imposed under 
s.96(3), even if forfeiture is no longer an available remedy." 

 
12  Ipp J (at 9) said, concerning section 96(3): 

 
 "In my view, however, the term 'alternative' does not have the 

meaning contended for by Mr Richmond.  In my opinion, the very 
purpose of the phrase 'as an alternative to', in s.96 (3), is to indicate 
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that if it is inappropriate, or not possible, to make an order for 
forfeiture of the mining tenement, the other powers set out in ss.96 (3) 
(a), (b) and (c) might be utilised.  If that were not the case, and the 
mining tenement in question was not capable of being forfeited, it 
would be not possible for the Warden to act in terms of s.96(3) (c) and 
'impose no penalty on the holder'.  That would be an absurd result. 

 
 The discretion of the Warden under s.96(3) is extremely wide.  

The power thereby conferred is to impose a penalty (in terms of 
s.96(3) (a)), award the whole or any part of the penalty to the 
applicant (as provided in s.96 (3) (b)) or impose no penalty on the 
holder (as provided in s.96 (3) (c)), 'as he thinks fit in the 
circumstances of the case, as an alternative to making an order...for 
forfeiture'.  It is difficult to conceive of a more general discretion than 
one bounded by what the Warden 'thinks fit in the circumstances of the 
case'.  In my opinion, there is no warrant to limit the Warden's powers 
in the manner suggested. 

 
 Furthermore, if Mr Richmond's construction were to be correct, 

other incongruous consequences would follow.  Assume that an 
application is made for a penalty but, by reason of the pressure of 
business in the Warden's Court, or by reason of the fact that the 
Warden is on holiday, the application is not heard until the mining 
tenement has expired.  On Mr Richmond's argument, in that event, 
when the matter eventually comes before the Warden, there would be 
no power to impose a penalty.  On the other hand, where the Warden 
has little business with which he or she is required to deal and so is 
able to rule on the application before the mining tenement expires, the 
power to impose a penalty would exist.  In my view parliament did not 
intend the powers of the Warden to be administered on such an 
arbitrary and idiosyncratic basis. 

 
 In my opinion, a Warden is entitled to exercise the powers set out 

in s.96(3) (a), (b) and (c) irrespective of whether the mining tenement 
concerned is capable of being forfeited, and I would dismiss the 
ground based on this argument." 

 
13  I note that in the Richmond case his Honour Wallwork J did not agree 

with the interpretation placed upon s.96 (3) by Kennedy and Ipp JJ.  His 
Honour took the contrary view, namely, that unless there was a mining 
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tenement which could be forfeited at the time when the plaint was heard or 
decided there was no power in the Warden to act under section 96 (see page 9). 

 

14  Mr Gentilli submitted that, from the connections which appeared in the 
evidence between Richmond and Kallenia, and from the fact that the 
defendant’s applications for the subject tenements were made the day after 
Richmond withdrew his section 49 applications, which had the immediate 
consequence that Richmond's six prospecting licences thereupon expired, and, 
further, from the fact that Sunkar surrendered the subject tenements only three 
days after they had all been plainted by Kallenia, thereby giving Kallenia a 
priority right to mark out and apply for the same ground upon the surrenders 
being registered, that an inference could be drawn that the holding of the 
subject tenements by Sunkar was a warehousing arrangement by Sunkar for 
Richmond or Kallenia.  In that regard he drew my attention to The Minister for 
Mines ex parte Devant Pty Ltd (unreported; Sup Ct of WA, Full Court;  18 
December 1996;  Lib No. 960722).  In that case the court said that the 
Minister, in exercising his powers under section 111A of the Act, was entitled 
to take into account, as a matter of public interest for purposes of section 111A, 
that the purposes of section 45(2) of the Act were being circumvented where a 
prospecting licence had been surrendered and where the ground the subject of 
that surrender was then the subject of a fresh application for the grant of a 
tenement in the name of a company of which the tenement holder who had 
surrendered the tenement was a controlling director.  Mr Gentilli argued that if 
no fine was imposed upon the defendant in this case then the defendant would 
have avoided annual expenditure of in excess of $34,000 on the subject 
tenements for the relevant year and would have, in effect, held the tenements at 
no cost other than rental.  The material in exhibit A in respect of the subject 
tenements indicates that no expenditure details were ever lodged and, from 
that, I infer that no form 5s were lodged and that nothing was expended upon 
any of the tenements during the year ended 16 September 1999. 

 
 

Submissions On Behalf Of The Defendant 
 
15  Mr Lawton argued that the facts in the case now before me are sufficiently 

distinguishable from the facts before the Full Court in Richmond -v- Panda 
Holdings (supra) to have the effect that the comments of Kennedy and Ipp JJ 
which I have quoted above do not have application.  The critical distinction, he 
said, was that in the matter before the Full Court the tenements the subject of 
the plaints by Panda were "live" at the time of lodgement of all of the plaints 

Document Name:  [2000] WAMW 5. KC Page 9 



[2000] WAMW 5  
 

and that in the case now before me the subject tenements held by the defendant 
were no longer live at the time of lodgement of the plaints by Roberts. 

 

16  Mr Lawton submitted that the provisions of section 95(2) of the Act did 
not have the effect of preserving, for the benefit of any person who lodged a 
plaint for forfeiture after the surrender registration date, any right to obtain a 
penalty under section 96(3) in lieu of forfeiture.  He argued that section 95(2) 
was aimed at protecting the interests of the State or the Minister on behalf of 
the State and not at protecting any interests of a plaintiff who lodged a plaint 
after surrender. 

 

17  Counsel also submitted that there was no evidence which would support a 
finding that there had been any "warehousing" by Sunkar for the benefit of or 
on behalf of either Richmond or Kallenia.  He also argued that the case of 
Devant was distinguishable on its facts from the case now before me. 

 

 

CONCLUSIONS 
 

18  It is my opinion that the facts of the case now before me concerning the 
subject tenements are distinguishable from the facts dealt with by the Full 
Court in the matter of Richmond -v- Panda Holdings and that the present case 
is not one in which I am empowered as Warden to make an order for payment 
of the penalty pursuant to the provisions of section 96(3) of the Act.  I agree 
that, as submitted by Mr Lawton, the significant distinction on the facts 
between the two cases is that in the case before the Full Court the forfeiture 
plaints had been lodged prior to expiry of the tenements, whereas, in the 
present case the forfeiture plaints were lodged after the surrender had been 
registered in respect of all of the subject tenements.  In his reasons in the 
Richmond case Kennedy J (at 7) said that the encouragement of private action 
seeking forfeiture of a tenement in respect of which there had been non-
compliance with the expenditure conditions was apparent from subsection 
(3)(a) of section 96 wherein a 14-day priority marking out and application right 
was given to the applicant where surrender occurred before the application was 
dealt with by the Warden.  His Honour commented that that provision:  
"...thereby extended to an applicant defeated (my underlining) by a surrender 
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of the prospecting licence the same entitlement as an applicant who secures 
forfeiture of the tenement."  By "the same entitlement" his Honour meant the 
entitlement to obtain marking out and application priority rights.  The same 
comment, with respect, could also be made concerning the effect of the 
provisions of section 96(6) whereby, if the alternative power given to the 
Warden under subsection (3) is exercised but the penalty imposed is not paid as 
required, the plaintiff is also extended the same entitlement in terms of the 
priority rights. 

 

19  In his reasons for decision Ipp J (at 10) drew attention to the "incongruous 
consequences" which would follow if the correct interpretation of section 96(3) 
of the Act were that where there had been surrender or expiry after the 
lodgement of a plaint but before the plaint was dealt with by the Warden giving 
a decision on the forfeiture application.  The example he gave was of a 
situation where, because the Warden was unable to hear the application before 
expiry, the applicant would lose not only the potential marking out and 
application priority rights granted under subsection (3)(a) but would also lose 
any potential entitlement or right to have any penalty which theWarden 
imposed upon the holder of the tenement awarded, in whole or part, to the 
plaintiff. 

 

20  In my opinion the comments of both Kennedy and Ipp JJ are based upon 
the premise that at the time when the plaints were lodged by the plaintiff 
seeking forfeiture there was, at that time, a true potential for forfeiture to be 
ordered by the Warden and for the warden, as an alternative, to impose a 
monetary penalty and award it to the plaintiff.  In the present case, however, 
there is no such potential.  The only application which is authorised by the 
provisions of S 96 to be made is for forfeiture, not for a penalty; the penalty is 
an alternative remedy but does not create an alternative basis for the making of 
an application under S.96. The plaints of Roberts could only ever have been 
and were, in truth, plaints for a penalty to be imposed. In my opinion, that is 
not what is contemplated by section 96.  

 I consider  it to be significant that in the case of the Panda plaints which were 
under consideration by the Full Court there was, at the time of the lodgement 
of the plaints, something which could be forfeited.  That is to say, there was in 
existence a live tenement capable of forfeiture upon the ground of non-
compliance with the expenditure requirements.  In the present case, however, 
there was no such live tenement at the time when the plaints were lodged on 17 
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September 1999.  There was no subject matter in respect of which the 
application for forfeiture could be commenced.  Further, there was, at the time 
of lodgement of the plaints, no “holder” whereas in the Panda case there was a 
“holder” at the time of plaints being lodged.  

 

22  In terms of enforcement or achievement of the general policy of the 
legislation concerning the legislative objective of requiring tenement holders to 
expend money on the tenements or to lose them unless an exemption certificate 
is granted, and in terms of the legislative means, in part, of achieving that 
objective, namely, by "private action" I do not consider that it can be said that 
such objectives will be achieved or furthered, either in terms of encouragement 
of private action or in terms of providing an incentive to comply with the 
expenditure requirements where forfeiture plaints are lodged after the date of 
expiry or surrender of a tenement.  The primary objective of the legislation is 
to take away from a non-complying tenement holder the prospecting licence in 
question and to enable some other person to prospect the land in the manner 
contemplated by Parliament and expressed in the legislation. That objective of 
making the ground available again will have already have been achieved and 
achieved not as a consequence of anything done by the plaintiff who lodges 
plaints after expiry or surrender of a tenement.   The primary purpose is not to 
impose a penalty or to reward plaintiffs.  The rewarding of plaintiffs, either by 
the creation of priority marking out and application rights, or by the payment of 
the whole or part of the penalty to the plaintiff, are incentives to plaintiffs to act 
as industry watchdogs and to take forfeiture action.  Such incentives advance 
the primary purpose, but are secondary to it.  I also consider that punishment of 
the defaulting tenement holder should be seen as evidencing a legislative 
objective aimed more at providing an incentive to the tenement holder to 
comply with the expenditure requirement rather than as a means whereby a 
third party can achieve a benefit in the form of the award to that party of a 
penalty where that party can demonstrate non-compliance although the latter is 
clearly an intended incentive . 

 

23  It cannot be said, where there can be no forfeiture because surrender or 
expiry of a tenement has already occurred by the time of the lodgement of the 
plaint, that, as Kennedy J said in Richmond -v- Panda Holdings(supra),  the 
successful plaintiff will have been "defeated” by surrender of the prospecting 
licence in the sense of losing not only the potential benefit of the right in 
priority to mark out and apply for a tenement over the expired or surrendered 
ground but, as well, the potential alternative benefit of a fine being imposed 

Document Name:  [2000] WAMW 5. KC Page 12 



[2000] WAMW 5  
 

and awarded to the plaintiff  .  In a case such as the present there was never any 
possibility at the time of lodgement of the plaints that the plaintiff could 
acquire priority rights and thereby acquire the ground the subject of the 
tenement. 

 

24  For all of the above reasons it is my opinion that there is no basis upon 
which the plaints of Roberts could succeed, having been lodged after the date 
of surrender of the subject tenements at which time there was in existence no 
subject matter to be forfeited. The “nature of the claim” and the “nature of 
relief sought” (both of which are expressly required by the prescribed form of 
plaint – form 33) set out by Roberts in his plaints was, in reality, a fiction. Each 
of the plaints is struck out. 
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