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REPORT AND RECOMMENDATION OF THE WARDEN FOR THE 
MINISTER:  S.102(7) MINING ACT 

 
 
 

THE APPLICATION 
 

1  The applicant, Great Boulder Mines Ltd, ("GBM") has applied for a 
certificate of exemption to be granted pursuant to the provisions of section 
102 of the Mining Act (1978) ("the act") in respect of Mining Lease 
24/279 ("ML24/279") for the year ended 14 February 1999.  The amount 
of exemption sought for that year is $59,650.  The prescribed minimum 
expenditure requirement in respect of the lease for the relevant year is 
$64,000. 

 

2  The granting of the certificate of exemption was objected to by 
David John Bailey who lodged an objection in the prescribed manner.  
Prior to the hearing before me of the application for exemption and the 
objection thereto the objector withdrew his objection. It was the view of 
the applicant, which I agree with, that, in the absence of any express 
provision in the Act or the Regulations enabling the exemption application 
to be returned to the Registrar for consideration, it was appropriate that 
the Warden hear the exemption application and make a recommendation 
to the Minister.  I therefore heard evidence and received submissions on 
behalf of the applicant. 

 

3  After amendment, the reasons for which the exemption is claimed are 
as follows: 

 

1.  Section 102(2)(b) 

(a) Time is required to evaluate work done on the Mining 
Lease M24/279 ("the Tenement") and to plan future 
exploration work or mining on the Tenement. 
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2.  Section 102(2)(h)  

(a) The Tenement is comprised within a project involving 
more than one tenement (E29/144, E29/162, E29/170 and 
M24/336) covering a geological formation known as the 
Scotia Ultramafic Belt and the aggregate expenditure for 
exploration and mining operations on the tenements will 
satisfy the expenditure requirements in relation to the 
Tenement if that expenditure is apportioned in respect of 
the various tenements. 

3. Section 103(3): Other reasons to justify exemption 

(a) WMC Resources Ltd ("WMC") is the manager of a 
Tenement on behalf of the Applicant.  The Applicant is a 
wholly-owned subsidiary of WMC.  

(b) WMC through its Kambalda Nickel Operations ("KNO") 
is the holder and manager of numerous mining tenements 
in the Kambalda area.  WMC, through KNO, has spent 
$12.2M in relation to sulphide nickel exploration on the 
KNO tenements in the 1998 calendar year.  In excess of 
$59M has been spent by WMC at its Kambalda Nickel 
Operations in the last 6 years. 

(c) Exploration funds available for nickel sulphides in the 
Kambalda area have been significantly reduced as a 
result of historic low metal prices.  However, WMC has 
continued to show a long-term commitment to the region 
by maintaining a budget of $4.1M for the 1999 calendar 
year. 

(d) WMC has evaluated and is currently conducting an 
orientation sampling program utilising a new 
geochemical technique in the tenements covering the 
Scotia Ultramafic Belt.  The program relates primarily to 
nickel sulphides and if successful, the technique will be 
utilised to define drill targets within the Tenement area.  
The cost of the orientation is estimated at $10,000 with a 
follow-up anomaly generation program estimated at 
$50,000. 

(e) The future exploration program along the Scotia 
Ultramafic Belt will focus on defining the downplunge 

Document Name:  [2000] WAMW 6.KC  
 Page 4 



[2000] WAMW 6 
 

continuation of the Scotia Nickel Deposit and generation 
of surface nickel targets utilising the new geochemical 
technique.  The proposed nickel expenditure for the 
Tenement and M24/336 in the current tenement year is 
$154,000 and up to $200,000 for the tenements covering 
the Scotia Ultramafic Belt. 

(f) A gold anomalism has been identified along the recently 
defined Ajava Shear zone within the Tenement.  Proposed 
expenditure for gold exploration on the Tenement for the 
forthcoming year is $55,000 whilst being up to $250,000 
for the tenements covering the Scotia Ultramafic Belt. 

 

4  The applicant, GBM, later provided particulars of ground 1 of the 
amended exemption application.  That ground was particularised as 
follows: 

 
(i) Exploration on ML24/279 has previously focused on 

nickel sulphides.  As a result of recent discoveries of gold 
and lateritic nickel on areas adjacent to and near 
M24/279, further time is required to review the existing 
data for gold and lateritic nickel, determine the most 
appropriate sample mediums and to plan exploration for 
those minerals. 

 

(ii) Further time is required to plan future exploration for 
nickel sulphides on M24/279 by way of an orientation 
sampling program utilising a new confidential 
geochemical technique.  

 
THE EVIDENCE 

 
5  The applicant called two witnesses.  The first was Mr Bohannan who 

was the general manager of the Kambalda Nickel Operations of WMC 
Resources Ltd ("WMC") during the period from September 1998 to July 
1999.  He is still an employee of WMC.  He is well qualified and very 
experienced in mining and I accept that his qualifications and experience 
are as described by him during the course of his evidence.  The second 
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witness called by the applicant was Mr P. Bewick.  Mr Bewick is the 
geological manager for WMC of its Kambalda Nickel Operations and has 
been since March 1999.  He too, is very experienced and very well 
qualified in respect of  nickel and gold mining operations.  Both witnesses 
have key roles in the management of ML24/279 and in the management of 
the other four mining tenements said by the applicant to make up the 
project the subject of the exemption application. 

 

6  I do not propose to refer in detail to the evidence of those two 
witnesses.  It is sufficient for me to simply state that I accept as true and 
correct all of their evidence as to the past, present and proposed 
exploration and expenditure on the five tenements said to constitute the 
project and as to the underlying geological structures and the exploration 
and analysis of results of mining and exploration done on those tenements.  
I also accept the evidence given by the two witnesses in connection with 
the operations and the mining and exploration practices of WMC and of 
recent fluctuations in nickel prices and as to the effect that such price 
fluctuations have had upon the operations and planning of WMC in 
respect of the five tenements referred to in the exemption application and 
also in respect of other tenements owned or operated by WMC. I find that 
the evidence of Mr Bewick and Mr Bohannan establishes all of the factual 
matters set out in paragraphs 1, 2 and 3 of the reasons for exemption set 
out in the exemption application as amended. 

 

7  Searches of the five tenements said to constitute the project were 
tendered in evidence.  On the basis of the searches I find that ML24/279 
and Mining Lease 24/336 are registered in the name of GBM.  Exploration 
Licences 29/144, 29/162 and 29/170 and are at present all registered in the 
name of WMC, as to 60 per cent, and Dalrymple Resources NL as to 
40 per cent.  The joint registration commenced on 20 February 1998 upon 
the transfer of 60 per cent of the shares in each of those three tenements to 
WMC from Dalrymple.  I accept that that was a bona fide transaction 
between the parties arising out of an agreement whereby, as a 
consequence of incurring considerable expenditure in connection with 
those three tenements, WMC earned  its share. 
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8  I find that in 1976 an agreement (exhibit H) was entered into between 
GBM and Western Mining Corporation Ltd which has had the effect that 
at all material times ML24/279 and Mining Lease 24/336, although 
registered in the name of GBM, are held by GBM in trust for the sole 
benefit of WMC.  GBM has only one shareholder, namely WMC, and I 
am satisfied that GBM is a wholly-owned subsidiary of WMC and that 
WMC has total control over GBM and all of GBM's assets.  I am also 
satisfied that WMC has now and has had for a long period of time and 
will in the future have, sole responsibility for keeping the two mining 
leases in good stead for the purposes of the Mining Act and, in particular, 
has sole responsibilityfor compliance with all prescribed conditions, 
including the expenditure condition. 

 

9  ML24/279 and ML24/336, together, constitute what has been 
described as the "Scotia Lease" holdings and the Minister has, pursuant to 
S.115A of the act granted combined reporting status to those two 
tenements. 

 

10  The evidence satisfies me that, pursuant to a joint venture agreement 
with Dalrymple, WMC has full responsibility for the management of the 
three exploration licences 29/144, 29/162 and 29/170.  WMC is 
responsible for compliance in respect of the three tenements with the 
prescribed expenditure condition.  The three exploration licences have 
also been granted combined reporting status for the purposes of S.115A of 
the Act.  That occurred in August 1995. 

 

11  I find that all five tenements said to comprise the subject project 
occur along the geological formation referred to in evidence by 
Mr Bewick as the Scotia Ultramafic Belt.  I find that in respect of all of 
those tenements WMC has adopted and will continue to follow the mining 
and exploration processes and practices described by Mr Bewick in his 
evidence.  In particular, I am satisfied that WMC has both long and short-
term objectives and plans in respect of all five tenements and that those 
objectives and plans are closely and necessarily interconnected in the 
manner described by Mr Bewick.  I am satisfied that gold anomalies have 
been identified as a consequence of exploration and analysis activities 
conducted by or on behalf of WMC and that it is the intention of WMC to 
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apply the results of such exploration and analysis in the further 
exploration and possible mining on the five tenements. 

12  During the course of the proceedings Mr Gerus tendered a document 
(exhibit C2) containing two tables.  Table 1, I find, accurately sets out 
expenditure years for the five tenements said to constitute the project 
which  years which take in the year ended 14 February 1999.  Table 2, I 
am satisfied, shows (as its heading states) actual expenditure excluding 
site administration, rents and other costs, incurred by WMC on each of the 
tenements for the period 15 February 1998 to 14 February 1999.  I have 
included as an annexure to these reasons a copy of that exhibit.  I find that 
all of the details contained within both tables therein are accurate.  

 
THE MINING ACT S.102(2)(h) 
 

"Project" 
 
13  The meaning of the word "project" in paragraph (h) of S.102(2) of 

the act was recently considered by the Full Court in Re Calder; ex parte 
St Barbara Mines Ltd [1999] WASCA 25.  In the course of his reasons 
for decision Malcolm CJ said (para 33): 

"Because the term "project" in s.102(2)(h) of the act is not 
defined, it bears its ordinary meaning, namely a "plan", 
"scheme" or "undertaking".  In the context of s.102(2)(h) it is to 
be construed in a practical, commercial way and so as to include 
a mineral exploration project which involves an existing plan, 
scheme or undertaking for the exploration and/or mining of two 
or more tenements.  The plan, scheme or undertaking may be 
formal or informal and may be amended or supplemented from 
time to time.  It may contemplate the gradual and co-ordinated 
development of the relevant tenements progressively or 
sequentially.  In my opinion, the evident purpose of s.102(2)(h) is 
to enable a mining entity to invest substantial capital in mining 
or exploration of one or more of a group of mining tenements 
incorporated within a project without risk of forfeiture of other 
tenements in the project for non-compliance with the individual 
expenditure conditions otherwise applicable." 
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14  Although the Full Court in the St Barbara case was not called upon 
to decide whether tenements which are not all held by the same individual 
or company or by the same co-holders in respect of every tenement in the 
project may together constitute a “project” for the purposes of s.102(2)(h), 
nevertheless, it cannot be argued,  in my opinion, that anything said by the 
Chief Justice in that case (Pidgeon and Ipp JJ agreeing with the Chief 
Justice without adding anything further) excludes or suggests the 
exclusion from the operation of the provisions of paragraph (h) of a group 
of tenements which, apart from the characteristic of all being held by the 
same registered holder (or the same jointly registered holders), are 
otherwise managed and controlled and have the characteristics of co-
operatively controlled and planned management, expenditure, 
prospecting, exploration or mining, and other features which would bring 
them within the operation of the provisions of paragraph (h).  In his 
reasons for decision Malcolm CJ made specific reference to the 
department's "Policy Guidelines:  Exemption from Expenditure 
Conditions" issued in relation to s.102(2)(h) of the Act in which it was 
stated that approval for combined reporting status pursuant to s.115A(4) 
of the act may be given where the Minister was satisfied that, amongst 
other things, there was common ownership of all tenements.  No express 
comment was made about ownership by the Chief Justice.  As was noted 
by Mr Gerus during his submissions to me, those policy guidelines have 
now been withdrawn, however, I think that it is more likely that if the 
guidelines were withdrawn as a consequence of the decision of the Full 
Court it would have been because of what the Court said in respect of the 
types of expenditure which may be aggregated for the purposes of 
paragraph (h) rather than as a consequence of anything else said by the 
Court. 

15  Mr Gerus submitted that, as GBM was a wholly-owned subsidiary of 
WMC, WMC had complete control over GBM and all of its assets.  He 
submitted that in all of the circumstances, which included the fact that 
pursuant to the 1976 agreement GBM's assets were held by GBM as 
trustee for the sole benefit of WMC, GBM, as the subsidiary, ought to be 
seen either as the agent or partner of WMC or, alternatively, that the 
interests of GBM as the subsidiary should be identified with those of 
WMC.  He drew my attention to the cases of DHN Food Distributors Ltd 
v London Borough of Tower Hamlets [1976] 3 All ER 462; Harold 
Holdsworth and Co Ltd v Caddies [1955] 1 WLR 352; Smith, Stone and 
Knight Ltd v Lord Mayor of Birmingham [1939] 4 KB 116.  I agree with 
counsel that GBM and WMC, for purposes of the application of s.102 of 
the act should be seen as constituting one commercial entity. 
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16  I am of the opinion that in order for a mining tenement to be said to 
be "...comprised within a project..." for purposes of s.102(2)(h) of the Act 
it is not essential that all other tenements within the project have identical 
ownership.  That there is identical ownership of every tenement said to 
constitute a project for purposes of s.102 is undoubtedly a factor which 
may enable the Warden or Minister to more readily conclude that there is 
in fact a project.  However, it will not necessarily always be the case that 
simply because there is such common ownership that a group of 
tenements will be held to constitute a project.  That, I believe, was 
contemplated by Malcolm CJ in the St Barbara case where (para 38) 
his Honour said that he accepted that "...it is not enough simply to plan to 
hold a tenement in reserve merely on the basis that it would be worked 
when it becomes convenient to do so, as distinct from the basis of its 
relationship with the ore body or with other tenements which logically 
required it to be mined in the consequence of a planned sequence." 

  Where there is not identical ownership of all the tenements said to 
constitute a project (and even where there is such common ownership) it 
is necessary for the Warden and the Minister, before paragraph (h) can be 
said to have application, to be satisfied that there are material features 
which lead to the conclusion that there is a plan, scheme or undertaking of 
the type contemplated.  In that regard the location of the tenement for 
which exemption is sought  relative the other tenements, to geological 
features, relative to areas of past and planned future expenditure and to 
types of past and planned future expenditure will be relevant.  The 
interconnection between past and planned future work and expenditure is 
relevant.  The manner in which the tenements have been managed and will 
in the future be managed and by whom is relevant.  Past and planned 
sources of funding and past and planned placement of responsibility for 
operations and for compliance with the legislation may also be taken into 
account.  The presence or absence of agreements which are bona fide and 
which affect work and expenditure, past and planned for the future, on the 
tenements may be a material relevant consideration.  No doubt there are 
many other factors which could properly be taken into account by both the 
Warden and the Minister in deciding whether or not there is a project 
within which a particular mining tenement is comprised.  The matter of 
ownership of the tenements said to constitute a project is, in my opinion, 
only one factor to be taken into account and the absence of identical 
ownership in all tenements said to constitute the project does not, in my 
view, of itself and without more, exclude the application of the provisions 
of s.102(2)(h). 
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18  It must at all times be borne in mind that the primary objective of the 
expenditure condition is to ensure that work is done on or in connection 
with mining on tenements unless there is sufficient justification, as 
allowed by the provisions of s.102, for that not to occur.  In that context, it 
is proper, when considering the application of the provisions of paragraph 
(h) of s.102(2) to focus more upon what is being done and what is being 
proposed by those who do have control over the tenements rather than to 
focus singularly upon the question of ownership of those tenements. 

19  It would always be necessary, of course, for the Warden and the 
Minister to be satisfied, before recommending or granting a certificate of 
exemption, that any arrangements between different registered holders of 
tenements, where the tenements are said to constitute a project, were in 
fact bona fide and  not a sham with the objective of achieving nothing 
more than relieving one or more tenement holders from the burdens 
imposed by the minimum expenditure requirements where no exemption 
would be otherwise justifiable. 

 
“Conditional”  Exemptions 
 
20  In respect of the year ended 14 February 1998 the Minister granted a 

certificate of exemption in respect of ML24/279.  That grant purported to 
be conditional upon the holder, GBM, complying with the minimum 
expenditure requirement for the year ended 14 February 1999, the year the 
subject of the application now before me.  I am not aware of any provision 
within the Act or Regulations which authorises the imposition of such a 
condition upon the grant of a certificate of exemption, nor am I aware of 
any views expressed about the matter in the Supreme Court or by any 
other Mining Warden.  It would appear to me, in any event, that even 
where the Minister has purported to impose such a condition upon the 
grant of an exemption certificate, when a subsequent application is made 
it remains the duty of both the Warden and the Minister to take into 
account every circumstance which would otherwise be relevant to be 
considered in deciding or recommending the grant or refusal of a 
certificate of exemption.  I do not propose to comment any further about 
that matter, although I was invited to do so by Mr Gerus.  It should be 
noted, however, that the provisions of s.102(4) state: 

 
"When consideration is given to an application for exemption 
regard shall be had to the current grounds upon which 
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exemptions have been granted and to the work done and to 
money spent on the mining tenement by the holder thereof." 

 
CONCLUSION 
   

22  I am of the opinion that ML24/279 is comprised within a project for 
the purposes of s.102(2)(h) of the act, that the project is made up of 
Mining Leases 24/279, 24/336 and Exploration Licences 29/144, 29/162 
and 29/170.  I am also satisfied that the aggregate expenditure upon all of 
those tenements during the year from 15 February 1998 to 14 February 
1999 was $360,284 which exceeded the combined prescribed expenditure 
requirement for of all five tenements of $235,000.  It  follows that if that 
aggregate expenditure be apportioned in respect of the five tenements, 
including ML24/279, such expenditure as would have been apportioned to 
ML24/279 would have exceeded the amount required to comply with the 
prescribed expenditure requirement for ML24/279. 

  In all of the circumstances I am satisfied that GBM should be granted 
a certificate of exemption for the reason set out in paragraph (h) of 
s.102(2). 

24  I am also satisfied that the applicant, for purposes of paragraph (b) of 
s.102(2) of the Act requires time to evaluate work done on ML24/279 and 
to plan future exploration or mining thereon.   

  In addition, it is my opinion that in all of the circumstances, 
including in particular the role played by WMC to date and its 
commitment to the future of the five tenements, it would be appropriate 
for the Minister, pursuant to the provisions of subsection 102 (3) of the 
Act to grant a certificate of exemption if the Minister were not satisfied 
that the grant of a certificate was justified pursuant to the provisions of 
paragraph (b) or paragraph (h).  The objective of the Legislation which is 
reflected in the expenditure condition attached to the subject tenement is 
clearly being met by the activities of WMC. 

26  Accordingly, I find that the reasons given by GBM are sufficient to 
justify the granting of a certificate of exemption by the Minister to the 
applicant for the year ended 14 February 1999 and I recommend that the 
certificate be granted. 
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 (Attachment : Tables of Expenditure; Exhibit C2) 

 

ATTACHMENT 

TABLE 1 
SHOWING REPORTING YEARS 

 
 Mining Tenement Reporting Year 

End 
Minimum 
Expenditure 

Actual 
Expenditure 

1. Mining Lease 24/279 14 February 1999  64,000 4,350 

2. Mining Lease 24/336 10 January 1999  90,100 2,502 

3. Exploration Licence 29/144 8 August 1999  37,500 59,132 

4. Exploration Licence 29/162 4 May 1999  23,400 265,200 

5. Exploration Licence 29/170 16 February 1999  20,000 29,100 

 TOTAL   235,000 360,284 
 
 
 

TABLE 2 
SHOWING ACTUAL EXPENDITURE EXLUDING SITE ADMIN, 

RENTS AND OTHER COSTS 
OR 15 FEBRUARY 1998 TO 14 FEBRUARY 1999 

 
 Mining Tenement Expenditure 

Gold 
Nickel Total 

1. Mining Lease 24/279   3,582.23  3,582.33 

2. Mining Lease 24/336   4,161.87  4,161.87 

3. Exploration Licence 29/144        46,717.81   46,717.81 

4. Exploration Licence 29/162 198,265.90  4,373.93  202,639.83 

5. Exploration Licence 29/170   13,251.96  13,251.96 

 TOTAL    $270,353.80 
 
 

 * July 1998 to January 1999 Actual Expenditure substantiated by reports showing captured 
costs from SAP. 
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