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  CALDER SM: 

 
THE PROCEEDINGS 

 
2  The plaintiff, by way of eight plaints lodged in November 1998, 

seeks the forfeiture, pursuant to the provisions of S.96 of the Mining Act 
(WA) 1978 (“the Act”), of prospecting licences 51/1643, 1726, 1740-1, 
1752, 1757-8, and 1759 (“the subject licences”).  The basis upon which 
forfeiture is sought in each case is non- compliance with the prescribed 
expenditure requirement.  When initially lodged, each of the plaints 
named Defiance Mining NL (“Defiance”) as the sole defendant.  By order 
made on 20 May 1999 by Warden Packington,  Finders Gold NL 
(“Finders”) was joined as a second defendant.  As a consequence of an 
order made by the Warden on the same day, plaint number 99/989 in 
respect of PL 51/1726 was amended so that the year in respect of which 
the alleged non-compliance with the expenditure requirement is said to 
have occurred is 1999 in lieu of 1998.  His Worship also adjourned the 
hearing of the eight plaints now before me pending the determination of 
plaint 140/989.  I am informed by counsel that plaint 140/989 has since 
been dismissed by the Warden. 

 
THE EVIDENCE 
 
The Evidence for the Plaintiff 

3  With the consent of Mr Lawton, Mr Workman, on behalf of the 
plaintiff, produced a number of documents.  He did not call any witnesses.  
The documents which he produced consisted of a summary of expenditure 
requirements on the subject licences for the relevant year (exhibit A) and 
certified searches of seven  of  the eight subject  licences. 

4  An uncertified search of the eighth licence, 51/1757, was also 
produced.  Both parties accepted that the contents of all eight searches 
were correct.  (exhibits B1-8).  

5  It is convenient to reproduce exhibit A in these reasons.  It should be 
noted that the exhibit makes reference to nine plaints, the last being 
106/989, and to nine tenements, the last-mentioned being P51/1819.  At 
the commencement of the proceedings before me, leave was given to 
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withdraw  plaint 106/989.  Because plaint 106/989 did not proceed before 
me, I have omitted from the table the details connected with that 
proceeding. 

 

PLAINT TENEMENT NO ANNIVERSARY 

DATE 

REQUIRED 

EXPENDITURE 

PRO-RATA 

EXPENDITURE 

BROSNAN  

PLAINTS * 

98/989 P51/1643 12/11/98 $6,080 $1,644 51/967 

99/989 P51/1726 12/02/99 $2,000 $499 52/967 

100/989 P51/1740 14/10/98 $2,000 $333 53/967 

101/989 P51/1741 14/10/98 $2,000 $333 54/967 

102/989 P51/1752 11/11/98 $5,840 $1,460 55/967 

103/989 P51/1757 14/10/98 $4,800 $800 56/967 

104/989 P51/1758 14/10/98 $4,800 $800 57/967 

105/989 P51/1759 14/10/98 $2,000 $333 58/967 

(106/989 N/A N/A N/A N/A N/A) 

 
*Brosnan plaints lodged 8 May 1997, withdrawn 20 August 1998.” 

6  The searches of the subject licences, other than PL51/1726 and 
PL51/1759, disclose that an application made pursuant to the provisions 
of S.49 of the Act for the grant to the tenement holder of a mining lease 
was lodged before the expiry of the prospecting licence in each instance.  
In the case of PL51/1726, it was common ground, being conceded by Mr 
Lawton, that, although it had not been recorded in the register, a S.49 
application had been made in respect of PL51/1726 before its expiry on 
11 February 1996.  In the case of PL51/1759, the search documents did 
disclose that a S.49 application had been made, however, the date of the 
making of the application did not appear in the record.  Again, it was 
common ground between the parties that the application had been made 
pursuant to S.49 prior to 13 October 1996 which was then the  expiry date 
of the tenement. 

7  The searches disclose that on 17 January 1997 forfeiture plaints 
32-35/967 were lodged in respect of prospecting licences 51/1643, 1740, 
1741 and 1752.  Each of those plaints was dismissed on 24 July 1997.  On 
8 May 1997 forfeiture plaints 51-58/967 were lodged by A.N. Brosnan 
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against all of the subject licences (a reference to which is made in the 
above table).  All of those plaints were withdrawn some 15 months later, 
on 20 August 1998.  The effect of the lodgment of the plaints in January 
1997 and in May 1997 was that, pursuant to the provisions of regulation 
52, the annual amount required to be expended in respect of each of the 
tenements was reduced pro-rata according to the time of lodgement of the 
plaint during the expenditure year.  The reduction in the prescribed 
expenditure requirement continued from the date of lodgment of the plaint 
until the date of determination of the plaint.  Both parties agreed that the 
pro-rata expenditure amount shown in exhibit A depicted the reduced 
expenditure requirement in respect of each tenement as a consequence of 
the lodgment of the plaints and of the application of the provisions of 
regulation 52 and I proceed upon the basis that the amounts shown in 
exhibit A, including the pro-rata expenditure amounts, are all correct. 

8  From a perusal of all of the search documents (exhibit B), it can be 
seen that for none of the expenditure years the subject of the plaints was 
any expenditure claimed and that for none of the years to which the 
plaints relate is it noted therein that a certificate of exemption was applied 
for or granted in respect of any of the subject licences. 

9  The registered holders of all of the subject licences are, jointly, 
Finders Gold NL and Defiance Mining NL. 

10  It was also common ground that, although a S.49 application for  
conversion of the prospecting licences into mining leases had been made 
prior to the expiry date of each prospecting licence, as at the date of 
hearing before me none of those applications had been determined by the 
Minister. 

 
Evidence For The Defendant 

11  The defendant called Mr Alan N. Brosnan to give evidence.  On the 
basis of his evidence, I find that Mr Brosnan has been a prospector for 
many years and that he is familiar with all of the subject licences, which 
are known to him as the “Garden Gully tenements”.  It was Mr Brosnan 
who had lodged the plaints on 8 May 1997 in respect of all of the subject 
licences.  He said that he had withdrawn his plaints in August 1998 
following an agreement between himself and the tenement holders, the 
effect of which, he said, was that the holders would transfer the tenements 
to him and, if the tenements “became productive”, the former holders 
would receive a 5 per cent royalty payment.  A copy of that agreement 
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was tendered (exhibit C).  Mr Brosnan said that he subsequently entered 
into an agreement with Midas Mining and Exploration Pty Ltd (“Midas”) 
whereby Midas was responsible for compliance with the expenditure 
requirements on the subject licences, which expenditure had, pursuant to 
the agreement Brosnan had entered into with Defiance and Finders, 
become the responsibility of Brosnan.  Mr Brosnan said that it was his 
understanding that because of a disagreement which had arisen between 
Midas and a geologist employed by Midas, the geologist, a man named 
Gifford, had refused to complete the form 5 reports in respect of the 
tenements for years the subject of the plaints now before me.  Mr Brosnan 
said that, ultimately, his arrangement with Midas bore no fruit and that 
Midas went into liquidation. 

12  During cross-examination, Brosnan said that the effect of the two 
agreements which he had entered into concerning the subject licences was 
that they were to be held by Defiance and Finders, the S.49 conversion 
applications having been made before the agreement between Defiance, 
Finders and Brosnan had been entered into, that, if and when the mining 
leases were granted, the tenements were to be transferred to Brosnan and 
that when Brosnan became the holder of the mining leases he was to 
transfer all of the mining leases to Midas and at the same time would 
become the holder of 25 per cent of the issued shares of Midas. 

13  Brosnan said that he had taken Gifford to the tenements and shown 
him over the ground a couple of times and seen him take a few rock chip 
samples and some soil samples.  He said that it was his belief that Midas 
had and would continue to comply with its obligations during the year in 
question pursuant to his agreement with (Midas) and would thereby 
comply with the requirements of the Mining Act and Regulations.  He 
said that he only became aware that no form 5s had been lodged in respect 
of the subject tenements when he happened to meet Gifford in the Pilbara 
and spoke to him after the time for lodgment of the form 5s had passed. 

 
THE LEGISLATION 
 
The Mining Act 

14  Pursuant to S.40(1) of the Act, prospecting licences may be granted 
which are subject to such conditions as are prescribed or as are specified 
in the licence.  Under S.45, as it now appears in the Act, prospecting 
licences remain in force for a period of four years from the date of grant.  
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As at the time of the granting of all the subject prospecting licences, the 
term of prospecting licences specified by the Act was two years.  
Subsequently the expiry date of each of the subject prospecting licences 
was extended so that the term of each became four years in lieu of the 
original term of two years.  Under S.48 of the Act, the rights conferred 
upon the holder of a prospecting licence are set out.   S.48, where 
relevant, says: 

“A prospecting licence, while it remains in force, authorises the 
holder thereof, subject to this Act, and in accordance with any 
conditions to which the licence may be subject - …” 

15  There then follows paragraphs (a) to (d) in which the tenement 
holder is authorised to enter the land the subject of the licence, to take 
machinery and equipment thereon, to prospect, to excavate, extract or 
remove specified quantities of materials and to make use of water found 
in or upon the land the subject of the tenement. 

16  S.50 says: 

“During the currency of a prospecting licence the holder thereof 
shall comply with the prescribed expenditure conditions relating 
thereto unless in accordance with this Act total or partial 
exemption therefrom is granted.” 

17  S.51 states that the holder of a prospecting licence “…shall at such 
times and in such manner as may be prescribed …” file reports of work 
and expenditure.  The provisions of S.49 of the Act and the interpretation 
thereof and of the sections which I have just mentioned, are of 
significance in the resolution of the plaints now before me.  S.49 of the 
Act says: 

“(1) The holder of a prospecting licence has - 

(a) Subject to this Act and to any conditions to which the 
prospecting licence is subject; and 

(b) While the prospecting licence continues in force,the 
right to apply for, and subject to section 75(9) to have 
granted pursuant to section 75(7), one or more mining 
leases …in respect of any part or parts of the land the 
subject of the prospecting licence.   
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(2) Where an application for a mining lease … is made by 
the holder of a prospecting licence in respect of any land 
and the term of the prospecting licence would but for this 
subsection expire, that licence shall continue in force in 
respect to the land the subject of that application until the 
application for a lease is determined. 

18  Section 75(7) of the Act says that where an application is made to the 
Minister pursuant to the provisions of S.49 of the Act by the holder of a 
prospecting licence for the grant of a mining lease then “…the Minister 
shall, subject to this Act, grant to that holder one or more mining leases 
…” in respect of any part of the land the subject of a prospecting licence.  
Subsection 75 (9) contains a qualification to the application of the 
provisions of subsection (7), however, there is nothing before me which 
suggests that that qualification has any application to the subject 
tenements and I proceed on the basis that it does not. 

 
The Regulations 

19  Regulation 15 says that: 

“(1) The holder of a prospecting licence shall expend or cause 
to be expended in mining on or in connection with mining 
on the licence not less than $40.00 for each hectare or 
part thereof of the area of the licence with a minimum of 
$2,000.00 during each year of the term of the licence…” 

20  Pursuant to the provisions of regulation 52, where a plaint for 
forfeiture of a prospecting licence is lodged, a pro-rata reduction in the 
prescribed expenditure requirement for the prospecting licence applies for 
each whole month from the date of lodgment of the forfeiture plaint until 
the date of determination of the plaint. 
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THE SUBMISSIONS OF THE PARTIES 
 
Submissions On Behalf Of The Plaintiff 

21  Mr Workman submitted that the provisions of S.50 of the Act had 
application to any period during which the provisions of S.49(2) of the 
Act had the effect that the licence “continued in force”.  He argued that 
the words “During the currency of a prospecting licence …” in S.50 refer 
to any period during which a prospecting licence “remained in force under 
S.45(1) or  “continued in force” under S.49(2).  He said, in effect, that the 
“currency” of a prospecting licence included any period during which the 
prospecting licence was in existence whether pursuant to the provisions of 
S.45 or pursuant to the provisions of S.49.  It was submitted that while a 
prospecting licence remained “in force”, for purposes of S.48 of the Act, 
whether it remained in force by virtue of the provisions of S.45 or S.49, 
the holder of the tenement was entitled to exercise all of the rights 
conferred upon the holder by the grant of the licence and that such rights 
did not cease upon the operation of the provisions of S.49(2). 

22  Mr Workman produced a copy of the provisions of regulations 15 
and 21.  Both of those regulations concern an expenditure condition; 
regulation 15 as to prospecting licences and regulation 21 as to 
exploration licences.  Regulation 15(1aa) now says that the expenditure 
condition set out in subregulation 15(1) applies in respect of any period 
during which a prospecting licence continues in force under S.49 (2) 
following the making of an application for a mining lease under S.49 (1), 
except that the amount to be expended is to be calculated on a pro-rata 
basis for each whole month from the last anniversary date of the 
commencement of the term of the licence until the application is 
determined.  Subregulation (1aa) was inserted by Government Gazette 
108 dated 18 June 1999.  It does not have retrospective effect and 
therefore has no application to any of the subject licences during the 
expenditure years the subject of the plaints.  In the same Government 
Gazette, regulation 21, concerning the expenditure condition in respect of 
exploration licences, was also amended by way of the addition of 
subregulation (1c) which said that regulation 21(1), which prescribes the 
minimum annual expenditure, applies in respect of any period in which an 
exploration licence continues in force because of an application for a lease 
made pursuant to S.67 of the Act (which is the equivalent of S.49 except 
that it relates to exploration licences) and says that the amount to be 
expended on the exploration licence during the period in which the licence 
continues in force is to be calculated on a pro-rata base for each whole 
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month from the last anniversary date of the commencement of the term of 
the licence until the application under S.67 is determined.   

23  Mr Workman’s purpose in referring me to the provisions of 
regulations 15 and 21 was to demonstrate that there was a significant 
difference between the provisions of those two regulations and to argue 
from that standpoint that my reasoning in my recent decision in the matter 
of Diamond Rose NL & Moonstone Diamond Corporation NL -v- 
Hawks delivered 23 March 2000 [2000] WAMW 8 which concerned 
exploration licences and expenditure obligations, and upon which the 
second defendant now relies,  could not be applied to the expenditure 
requirements concerning prospecting licences where the provisions of 
S.49 had application.  In the Diamond Rose case I had been concerned 
with a situation where the holder of an exploration licence had made 
application pursuant, to the provisions of S.61 of the Act, to the Minister 
to extend the term of the exploration licence and had not, pending the 
determination by the Minister of the application for extension of the term, 
expended or caused to be expended in mining on or in connection with 
mining on the licence any money at all.  Subsection 61(3) provided that 
pending the determination by the Minister of the application to extend the 
term of the exploration licence, where the licence would, but for 
subsection (3) have expired, it continued in force until determination of 
the application by the Minister.   

24  Mr Workman pointed to the distinction in wording between 
subregulation 15(1) and subregulation 21(1) wherein, in the former, it is 
said that the expenditure condition is to be complied with “…during each 
year of the term of the licence…” and, in the latter it is said that the 
expenditure condition must be complied with “…during each of the first 
five years of …” the initial five year term of the licence.  He submitted 
that in S.49(2) the words “…shall continue in force…” could only mean 
and have the effect that the four year term of the prospecting licence was 
extended and that the extended period was, for the purposes of regulation 
15, part of the “term of the licence”.  He conceded that if he was wrong in 
that regard then none of the plaints could succeed.           

25  Counsel then addressed the specific forfeiture provisions of the Act, 
in particular the provisions of subsection 96(2), which empowers the 
Warden to order forfeiture of a prospecting licence where there has been 
non-compliance with the expenditure requirements but then says that 
“…an order shall not be made under subsection (1) unless the Warden is 
satisfied that the requirements of this Act … have not been complied with 
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in a material respect and that the matter is of sufficient gravity to justify 
the forfeiture of the mining tenement.” 

26  Mr Workman submitted that, in considering whether an expenditure 
condition non-compliance could be characterised as being “…in a 
material respect …”, the quantum of the non-compliance could be taken 
into account but that that was not the only factor.  In the present case,   
because of the effect of the provisions of regulation 52, which was to 
reduce the prescribed expenditure because of the then existing plaints for 
forfeiture, he said that whether or not the breach in each case was “in a 
material respect” must be considered in the context that the total 
expenditure required for each tenement was relatively very small and 
therefore much easier, in monetary terms, to comply with.  That, he said, 
went to the materiality of the non-compliance.  In that context, it was also 
argued that the total expenditure required upon all of the subject 
tenements was not a large amount, being around $6,000.  As to the other 
condition precedent to the making of an order for forfeiture by the 
Warden, namely, “sufficient gravity to justify the forfeiture”, Mr 
Workman said that it was appropriate to look at the history over the 
preceding three years of each of the tenements.  The searches of all of the 
subject licences, other than 51/1726, disclose that no expenditure has been 
claimed on any of the tenements beyond the expenditure year ending in 
1995 and that, in respect of 51/1725, no expenditure has been claimed 
beyond the expenditure year ending during 1996.  No exemption 
certificate has ever been granted in respect of any of the subject tenements 
during the life of all of the tenements.  I note, however, that for every year 
during which expenditure was claimed the amount of expenditure claimed 
exceeded the prescribed expenditure requirement for each tenement. 

27  Mr Workman submitted that, in accordance with the decision of the 
Full Court in Commercial Properties Pty Ltd v Italo Nominees Pty Ltd 
(Sup Ct WA, Full Ct; unreported; 16 December 1998, Appeal 2131 of 
1998), the plaintiff having established that there had been a non-
compliance with the expenditure requirement in a material respect, the 
onus then fell upon the tenement holder to satisfy the Warden that the 
matter was not of sufficient gravity to justify the forfeiture of the mining 
tenement.  He said that the evidence of Brosnan was simply inadequate to 
so satisfy the Warden. 

28  Counsel submitted that if I were satisfied that the matter was not of 
sufficient gravity to justify forfeiture then, as an alternative to forfeiture, a 
penalty should be imposed upon the tenement holder; in each case of an 
amount not less than the pro-rata expenditure required by the legislation. 
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Submissions On Behalf Of The Second Defendant 

29  Mr Lawton submitted that S.50 of the Act, which requires that during 
the currency of a prospecting licence the holder is to comply with the 
prescribed expenditure requirements, and regulation 15, which specifies 
the amount to be expended for purposes of S.50, only have application 
during the standard four year term of a prospecting licence.  He argued 
that during any period when, by virtue of the provisions of S.49(2) of the 
Act, a licence “continued in force” the provisions of S.50 and regulation 
15 did not have application.  The reason for that, it was said, was that 
regulation 15 provides for expenditure requirements which are to be met 
“…during each year of the term of the licence …” and that the term of a 
prospecting licence, pursuant to the provisions of S.45(1) of the Act, is 
four years.  My attention was drawn to the heading to S.45, namely, 
“Term of Prospecting Licence”.  Mr Lawton referred me to the fact that 
on 18 June 1999 (Government Gazette 108), subregulation (1aa) had been 
inserted into regulation 15.  He submitted that it was clear from the 
addition of subregulation 15(1aa) that prior to that amendment there was 
no prescribed expenditure condition in respect of a prospecting licence 
which “continued in force” by virtue of the provisions of S.49 (2).  In that 
regard, he relied upon my reasoning in my decision in the matter of 
Diamond Rose NL and Moonstone Diamond Corporation NL v Hawks 
delivered 23 March 2000 (Supra).   

30  As to the issues of the non-compliance being “in a material respect” 
and being “of sufficient gravity to justify the forfeiture”, Mr Lawton 
submitted that because of the reduced expenditure requirement arising as 
a consequence of regulation 52 the relatively small amounts of 
expenditure required could not be said to constitute non-compliance in a 
material respect.  In a similar vein, it was said that, because of the 
significantly reduced amount of expenditure required, the non-compliance 
could not be said to be of sufficient gravity to justify forfeiture. 

31  Mr Lawton further argued that if I was satisfied that there had been 
non-compliance in a material respect and had, therefore, to consider the 
question of sufficient gravity, I should take into account a number of 
significant factors.  The first of those factors was that although Defiance 
and Finders were still the registered tenement holders, Mr Brosnan was 
beneficially interested in all of the tenements and had lodged a caveat to 
protect his interests.  He said that the reason that the tenements had not 
been transferred to Brosnan or to Midas was that once a S.49 application 
had been made there was no provision under the Act as it was at the date 
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of the agreements which enabled the mining lease which issued as a 
consequence of a S.49 application to be issued in the name of the 
transferee of the prospecting licence.  Since that time S.49 has been 
amended by the addition of subsections (3) and (4), which enables a S.49 
application to continue in the name of the transferee where there is a 
transfer prior to the determination of the application.  Mr Lawton also 
submitted that the evidence established that Mr Brosnan, having acquired 
an interest in all of the tenements, did not abandon the tenements or 
recklessly or negligently ignore the expenditure obligations in respect of 
them.  Rather, it was said, he had entered into an agreement with Midas 
and was aware that work had been done on the ground by Mr Gifford 
which, it was said, he believed would satisfy the expenditure 
requirements, and that he only became aware of the non-lodgment of the 
work and expenditure reports (the form 5s) after the expiry of the time 
allowed for the lodgment of those reports.  Mr Lawton said it would be 
harsh and oppressive to make a forfeiture order because it would be Mr 
Brosnan who would be the loser through no fault of his own.   

32  Mr Lawton submitted that the present case differed factually from 
the circumstances which were before the court in the Commercial 
Properties case.   

33  Counsel submitted that because of the absence of any blatant or 
deliberate non-compliance there should be no penalty imposed in lieu of 
forfeiture, particularly as steps had been taken by Midas to have work 
done on the tenement by the geologist Mr Gifford.   

 
CONCLUSIONS 
 
The Decision in Diamond Rose NL & Moonstone Diamond 
Corporation NL v Hawks (supra) 

34  In the Diamond Rose and Moonstone case, the holders of two 
exploration licences had, pursuant to the provisions of S.61 of the Act, 
made application to the Minister to extend the term of their exploration 
licences.  By virtue of the provisions of subsection 61(3) each of the 
licences continued in force until the Minister had determined the 
application for extension.  In each case the Minister determined the 
application by granting an extension of the term of the exploration 
licence, however, did not notify the tenement holders of the granting of 
the extension until after the expiration of 12 months from the date upon 
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which each tenement would have expired but for the operation of the 
provisions of subsection 61(3).  For each of the tenement years during 
which the two exploration licences continued in force pursuant to the 
provisions of subsection 61(3), a plaint for forfeiture pursuant to S.98 of 
the Act upon the ground of non-compliance with the prescribed 
expenditure condition was lodged.  An application was made to the 
Warden by the tenement holders that the plaints be dismissed upon the 
basis that no cause of action existed.  The tenement holders argued 
successfully before me that the Act and Regulations did not require 
expenditure on the two tenements during any period of time when the 
tenements continued in force pursuant to subsection 61(3).  I dismissed 
the two plaints and in the course of my reasons for so doing expressed the 
view that subregulation 21(1b) of the regulations, being expressed in the 
conditional future tense, should not be given retrospective effect and 
should not be read as meaning that pending determination of an 
application pursuant to S.61(1) of the Act the prescribed expenditure 
requirement in that subregulation was an expenditure condition for the 
purposes of S.62 of the Act which the holder was obliged to comply with.  
At the material time subregulation 21(1) specified the amount required to 
be expended during each year of the term of an exploration licence for “… 
the first 5 years of that term”.  Subregulation 21(1b) then dealt with the 
amount of expenditure required during the sixth and subsequent years of 
the term of the licence.  That subregulation began with the words: “…If 
the term of an exploration licence is extended under S.61(2), the holder of 
the exploration licence shall expend …”  The use of the word “If” in 
subregulation 21(1b) was the reason for my taking the view that the 
obligation created by the subregulation was one which only arose upon 
and not until the grant of the extension of the term of the licence was 
made by the Minister and did not have retrospective effect in respect of 
the period up to determination of the extension application which period 
commenced upon the date when the exploration licence would have 
expired but for the operation of S. 61 (3).  (See page 13 of my reasons.) 

35  At the material time in the case now before me, regulation 15, which 
prescribed the expenditure requirement in connection with prospecting 
licences, contained no provision similar to subregulation 21(1b).  There 
was nowhere within regulation 15 any provision which expressly or 
impliedly made compliance with the expenditure requirement conditional 
upon the happening of any event, including, in particular, the granting of a 
mining lease following the making of an application pursuant to the 
provisions of S.49 of the Act.  There was nothing within the provisions of 
S.49, or any other provision of the Act relating to prospecting licences, 
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which expressly or impliedly removed or suspended or in any other way 
had any other effect upon the obligation of the holder to comply with the 
expenditure condition.   

36  In my opinion, for the purposes of regulation 15, the “term of the 
licence” includes any period during which the prospecting licence, 
pursuant to the provisions of S.49, continues in force.  In the Diamond 
Rose and Moonstone Diamond case, I said (page 12) : 

“Where, in subsection 61(3), the licence is said to “…continue in 
force …” that means, in my opinion, that it continues with all 
attendant rights and obligations and conditions which are 
imposed or granted or otherwise created and made applicable by 
the Act or Regulations.  I therefore consider that where an 
exploration licence continues in force pursuant to the provisions 
of S.61(3) the provisions of S.62 have application, but subject to 
the views which I express hereunder.” 

37  I then expressed the view that subregulation 21(1b) did not create an 
expenditure requirement until after the Minister had extended the term of 
the licence and then only in respect of that part of the term which 
continued past the date of the grant of the extension.  I still hold the views 
which are expressed in that case concerning the reason why there was no 
expenditure condition during the period pending the determination of the 
Minister pursuant to S.61 of the Act.  In the present case, there being no 
provisions in the Act or Regulations having the same effect in respect of 
prospecting licences which are subject to an application made pursuant to 
S.49 as regulation 21, in particular 21 (1b), had in respect of exploration 
licences the subject of an application under S.63, I consider that the 
expenditure requirement for prospecting licences continues during the 
period when, pursuant to subsection 49 (2), the licence continues in force.  
As in the case of an exploration licence that continues in force pursuant to 
subsection 61(3), I consider that a prospecting licence which continues in 
force pursuant to subsection 49(2) “continues in force with all attendant 
rights and obligations and conditions which are imposed or granted or 
otherwise created and made applicable by the Act or Regulations.”  In the 
absence of any contrary provision in the Act or Regulations the 
expenditure condition continues as a condition of holding the prospecting 
licence.  There was a contrary provision in respect of exploration licences, 
namely regulation 21 (1b); there is no contrary provision in the Act or 
Regulations in respect of prospecting licences.  
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38  It therefore follows that the tenement holders, Defiance and Finders, 
have not complied with the expenditure condition during the 
particularised year the subject of each of the plaints.   

Forfeiture 
39  The evidence before me establishes that, in respect of every 

prospecting licence, the amount of expenditure required has been 
significantly reduced as a consequence of the provisions of regulation 52 
following upon the lodgment of  plaints for forfeiture.  I am of the opinion 
that that is a factor which must be given weight in considering the two 
limbs of S.96(2) which condition the power of the Warden to make an 
order for forfeiture by prohibiting the making of a forfeiture order unless 
the non-compliance is “in a material respect and that the matter is of 
sufficient gravity to justify forfeiture”.  Out of a total of $29,520 which 
would have been the required expenditure but for the operation of the 
provisions of regulation 52, the pro-rata expenditure required is $6,202.  
Thus, the holders were only required to expend approximately 20 per cent 
of what would otherwise have been required.  That is, however, to a 
certain extent, a two-edged sword.  Whilst, in monetary terms, non-
compliance in an amount of $6,202 may be said to be of less overall 
significance than non-compliance in an amount of $29,520, nevertheless, 
it can also be said that other factors which may have gone to the 
materiality or sufficient gravity of the non-compliance should be given 
less weight where the non-compliance is in respect of a relatively small 
expenditure requirement. 

40  I do not consider that I can take into account the fact that Mr Brosnan 
has an interest in the tenements which will be lost if a forfeiture order is 
made.  Nor do I consider it appropriate to take into account the fact that, 
as counsel put it, Mr Brosnan did not abandon or recklessly or negligently 
ignore his obligations in respect of the tenements and that he entered into 
the agreement with Midas whereby Midas undertook to comply with the 
expenditure condition and, for that purpose, engaged the geologist Mr 
Gifford to work on the tenements.  That, of course, is something upon 
which Mr Brosnan may decide to base an action against another party, 
however, those are not things which are mentioned in S.96 of the Act as 
being considerations which the Warden or the Minister should take into 
account in deciding whether to order forfeiture.  S.96 sets out three 
matters which the Warden must look at.  Those matters are, firstly, 
whether there has been a non-compliance with the expenditure 
requirement; secondly, whether the non-compliance is in a material 
respect; thirdly, whether the matter is of sufficient gravity to justify the 
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forfeiture of the prospecting licence.  In my opinion the position in which 
Mr Brosnan finds himself is not a matter relevant to those three criteria. 

 
Penalty 

41  Under subsection 96(3), the Warden may “…as he thinks fit in the 
circumstances of the case, as an alternative to making an order under this 
section for forfeiture of such mining tenement …” impose a penalty of up 
to $5,000 upon the holder and award all or part of the penalty to the 
plaintiff.  The Warden may also impose no penalty at all.  I consider that 
the provisions of subsection (3) can only have application where the 
Warden has reached the view that there has been a non-compliance in a 
material respect with the expenditure requirement and that the matter is of 
sufficient gravity to justify forfeiture.  It is significant, in my opinion, that 
the word “justify” appears in subsection 96(2) and that subsection (2) says 
that the Warden “may” make an order for forfeiture. An order for 
forfeiture is not mandatory.  In my opinion, where the three requirements 
of subsection 96(2) of the Act which I have just referred to have been met, 
the Warden is then, and only then, empowered to either order forfeiture or 
apply the provisions of subregulation 96(3).   

42  In considering the effect and meaning of the provisions of subsection 
96(3), the words “…in the circumstances of the case …” must be taken 
into account.  I consider that those words enable the Warden, in deciding 
whether to exercise the power given by subsection 96(3), to give weight to 
matters which may not be taken into account in deciding whether the 
second and third conditions precedent to the making of an order for 
forfeiture under subsection 96(2), namely, non-compliance in a material 
respect and sufficient gravity to justify it,  have been fulfilled.  I therefore 
consider that matters such as the interests of third parties which may be 
significantly adversely affected by a forfeiture order can be taken into 
account and that the conduct of such third parties can also be taken into 
account.  In the present case, I accept that Mr Brosnan does have an 
interest in the tenements and that he has taken steps pursuant to the 
provisions of the Act to protect those interests by the lodgment of 
agreements and of caveats, which are still in place.  I also accept that it 
was his belief, and that it was a reasonable belief, that during the subject 
years Midas would comply with, and was actually complying with, the 
expenditure requirements pursuant to his agreement with Midas.  It could 
certainly be said, however, that he should have taken a greater interest in 
and taken  steps towards ensuring that during the relevant period 
compliance was in fact occurring and to have ensured or ,at least taken 
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steps to try and ensure, that the reporting obligation by way of the form 5s 
was complied with. 

 
 
Decision 

43  I am of the opinion that there has been non-compliance in a material 
respect with the expenditure condition and that the matter is of sufficient 
gravity to justify forfeiture, taking into account relevant matters including 
the recent history of the tenements and the quantum of the non-
compliance.  I consider, nevertheless, that this is a case where I should not 
order forfeiture and where, as an alternative to ordering forfeiture, I 
should impose a penalty upon the holders of the prospecting licences.   I 
have come to that view because of the relatively small amount of 
expenditure required, because of the interest of Mr Brosnan and the steps 
he took to enter into the agreement with Midas whereby Midas was to 
expend the required amounts, and because of his reasonable belief that 
Midas was so doing.  His potential loss of his interest in the tenements is 
also a factor in my decision.    

 In the past, Wardens have often, in exercising the power to impose a 
penalty under subsection 96(3), imposed a penalty which is equivalent to 
the amount of the non-compliance.  It has been said by some Wardens that 
in such cases one objective is to enable the plainting party to be 
compensated in part for costs incurred by that party by means of the 
Warden making an order under paragraph (b) awarding the whole or part 
of the penalty to the plainting party.  It has also been said that such an 
approach to the quantum of penalty will have the effect that the tenement 
holder will be obliged to incur an outgoing equivalent to the minimum 
expenditure which the Act and Regulations otherwise required or will, in 
default of payment of the penalty, forfeit the tenement (S.96 (6)).  I do not 
disagree with either of those approaches, however, it should be said that 
they are not exclusive factors in deciding what is an appropriate penalty.  I 
think, for example, that it would also be open to the Warden, in 
appropriate cases, to take into account the past history of the tenement 
holder related to the plainted tenement.  What may also be taken into 
account is whether or not the tenement holder has the capacity to pay a 
penalty.  If a penalty is imposed in an amount such as the tenement holder 
has no capacity to pay then the imposition of such a penalty would be a de 
facto order for forfeiture, bearing in mind the provisions of subsection 
96(6) whereby, if the penalty is not paid as required, forfeiture will 
follow.  In the present case, I have no information before me as to the 
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capacity of the tenement holders to pay a penalty.  That does not, 
however, mean that no penalty should be imposed.  In that regard, in the 
absence of any evidence or submission from the tenement holders to the 
effect that they could not pay a penalty, I think it is open to me to proceed 
upon the basis that the tenement holders would have the capacity to pay a 
penalty in a reasonable amount.   I cannot assume that non-compliance 
with the expenditure requirement was due to impecuniosity.  To the 
contrary I think that the defence of the plaints by Finders indicates a 
desire, at least on its part, to retain the tenements which, to the knowledge  
of Finders will carry with it an expenditure obligation of several thousand 
dollars for the balance of the current year.  That is capable of supporting 
an inference that the second defendant, will have access to sufficient finds 
to keep the tenements in good standing.   I am of the opinion that it is an 
objective of the legislation, in giving to both the Warden and the Minister 
the power to impose penalties, that such penalties act as a deterrent, both 
to the particular tenement holder and to the general public who have or 
may in the future acquire mining tenements, to fail to comply with 
expenditure and other conditions.  The power to award the penalty to the 
plainting party may also provide an incentive to interested persons to 
plaint for forfeiture in proper circumstances. 

44  In all of the circumstances, I consider it appropriate to impose the 
following penalties:   

 

PLAINT TENEMENT NO PENALTY 

98/989 P51/1643 $2,466 

99/989 P51/1726 $750 

100/989 P51/1740 $450 

101/989 P51/1741 $450 

102/989 P51/1752 $2,190 

103/989 P51/1757 $1,200 

104/989 P51/1758 $1,200 

105/989 P51/1759 $450 

 
45  The fines total $9,156.  It can be seen that to each of the pro-rata 

expenditure requirement amounts I have added 50 per cent.  My reason 
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for so doing was that I did not consider that in all of the circumstances it 
was appropriate that the tenement holders merely pay the amount which 
they would otherwise have been required to expend had they not failed to 
comply with the expenditure requirement. In all of the circumstances I 
consider it to be appropriate that the whole of the penalty imposed in 
respect of each plaint be awarded to the plaintiff and I so order. 
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