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Case(s) referred to in judgment(s):  (nil) 
 
 
Case(s) also cited:  (nil) 
 
 
 

 
THE PROCEEDINGS 

 

1  The tenement holders/defendants by way of Chamber Summons 
seek dismissal of Plaints 2A & 5A/989.  On 18 May 1999 the plaintiff 
lodged Plaint KU 2A/989 seeking forfeiture of Exploration Licence 
80/1329 (E80/1329) pursuant to Section 98 of the Mining Act 1978 
(“the Act”).  The ground upon which forfeiture is sought is non-
compliance with the prescribed expenditure requirement for the 
tenement year ended 7 November 1998.  On 25 June 1999 the plaintiff 
lodged Plaint KU 5A/989 seeking forfeiture of Exploration Licence 
80/1522 (E80/1522) upon the ground of non-compliance with the 
prescribed expenditure requirement for the year ended 13 December 
1998. 

 

2  The plaints have not been listed for hearing however applications 
by the tenement holders, namely, in respect of  80/1329, Diamond Rose 
NL and in respect of 80/1522 Diamond Rose NL and Moonstone 
Diamond Corporation NL (“the tenement holders”), for exemption 
certificates to be granted pursuant to section 102 of the Act in respect of 
the two tenements have been listed for hearing on 23 March 2000.  
Both exemption applications have been objected to. 

 

3  On 28 February 2000 the tenement holders lodged an application 
by way of Chambers Summons seeking an order that plaints 2A & 
5A/989 be dismissed upon the basis that “no cause of action exists”.  
The application was argued before me on 10 March. 
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4  The application to dismiss was accompanied by the affidavit in 
support of Mr Workman, counsel for the tenement holders. 

 

5  In his affidavit Mr Workman has set out a recent history of 
E80/1329 and E80/1522 related to the application by the tenement 
holders to the Minister for the grant of extensions of the term of each 
tenement.  Annexed to the affidavit of Mr Workman are searches of 
both of the tenements.  The search documents confirm many of the 
matters referred to in the affidavit.  Mr Lawton did not dispute the 
contents of Mr Workman’s affidavit.  No affidavit or other evidentiary 
material was presented to me by the objector.  I proceed upon the basis 
that the material facts upon which I should base my decision on the 
Chamber Summons are as set out in Mr Workman’s affidavit. 

 

 

THE FACTS 
 

A summary of relevant facts is as follows: 
 

6  Each of the tenements was granted for an initial period of five 
years and extensions were subsequently granted pursuant to Section 61 
of the Act.  The expiry date of E80/1329 thus became 7 November 
1997 and that of E80/1522 became 13 December 1999.  In respect of 
E80/1329 a further two year period of extension of the term of the 
tenancy was granted on 11 December 1999, which meant that the 
expiry date thereby became 7 November 1999. 

 

7  The search of E80/1329 discloses that application for extension 
21/978 was lodged on 5 November 1997, which was prior to the date of 
expiry of the tenement, and was granted by the Minister on 11 
December 1998.  The search also shows that the extension was to 
7 November 1999. 

 

8  The search documents in respect of E80/1522 show that the term 
of the tenement was extended to 13 December 1999, application 24/978 
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having been lodged on 3 December 1997 (prior to the previous expiry 
date) and granted by the Minister on 11 December 1998. 

 

9  At the hearing on 10 March Mr Workman produced a letter from 
the Department of Minerals & Energy (“the Department”)dated 15 
December 1998 advising the tenement holder of the extension by the 
Minister of the term of E80/1522 for a “further period of two years 
expiring on 13 December 1999”.  The letter also said: “Please note that 
the minimum expenditure commitment for the period ending 13 
December 1999 has been calculated to be $50,000”.  No mention is 
made of any expenditure requirement for the year ended 13 December 
1998. 

 

10  He produced another letter from the Department dated 15 
December 1998 which said that the term of E80/1329 had been 
extended on 11 December 1998 to 7 November 1999 and which said 
also that the “expenditure commitment for the period ending 7 
November 1999 has been calculated to be $87,883.  No mention is 
made of the year ended 7 November 1998. 

 

11  The tenement holder, in the case of E80/1329, was thus not 
notified of the extension having been made until some 13 months after 
the lodgement of the application, but was notified before the end of the 
extended term.  The notification was, however, received after the end of 
the tenement year the subject of the plaint (ie. 7 November 1998). 

 

12  In respect of E80/1522, the notice of extension to 13 December 
1999 is dated 15 December 1998 which is just over 12 months after the 
date of the application and two days after the expiry date of the first 
year of the extension and after the end of the tenement year the subject 
of the plaint (ie. year ended 13 December 1998). 

 
 

THE LEGISLATION 
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Section 61 of the Act says: 
 
“1. An exploration licence shall, subject to this Act, remain in force 
for a period of 5 years from and including the date on which it was 
granted, and shall then expire. 
 
2. Notwithstanding subsection (1) the Minister may extend the term 
of an exploration licence: 
(a)  in prescribed circumstances by: 
(i)  a period of one or two years; and 
(ii)  one further period of one or two years; 
and 
(b)  in exceptional circumstances by a further period or periods of 
one year, 
as to the whole or any part of the land the subject of that exploration 
licence on such terms and conditions as the Minister thinks fit. 
 
3. A person making an application for the extension of the term of 
an exploration licence under subsection 2 shall lodge that application 
at the office of the mining registrar and where the term of the 
exploration licence would but for this subsection expire, that licence 
shall continue in force in respect to the land the subject of the 
application until the application for the extension of the term is 
determined.” 
 
Section 62 says: 
 
“During the currency of an exploration licence the holder thereof shall 
comply with the prescribed expenditure conditions relating thereto, 
unless in accordance with this Act total or partial exemption therefrom 
is granted.” 

 

Section 66 of the Act sets out the rights which vest in the holder of an 
exploration licence upon its grant.  Those rights are expressed to be: 
“while it remains in force … subject to this act, and, in accordance with 
any conditions to which the licence may be subject”. 
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Regulation 21 (following amendment in 1999) now says, where 
relevant  
 
“The holder of an exploration licence shall expend, or cause to be 
expended, in mining on or in connection with mining on the licence 
during each year of the term of the licence or, where the term of the 
licence is extended under Section 61(2), during each of the first 5 years 
of that term.” 
 
There then follows prescribed rates of expenditure. 
 
Sub-regulation (1b) now says: 
 
If the term of an exploration licence is extended under section 61(2), 
the holder of the exploration licence shall, subject to sub-regulation 
21(1d) expend, or cause to be expended, in mining on or in connection 
with mining on the licence: 
(a) during the sixth and seventh year of the term of the licence, not 
less than $50,000 per year; 
(b) during the eighth, ninth and any subsequent year of the term of 
the licence, not less than $100,000 per year, 
irrespective of the area of the licence or, in the case of a graticular 
exploration licence, the number blocks that are subject to the licence. 
 
Prior to amendment (see Government Gazette 108, 10.6.99) there was 
no reference to “sub-regulation (1d)” in (1b). 

 

Sub-regulation 21(1c) was inserted by Government Gazette 108, 10 
June 1999, as was sub-regulation (1d). 
 
(1c) says: 
 
Subregulation (1) applies in respect of any period in which an 
exploration licence continues in force because of: 
(a) an application to extend the term of the licence under section 61; 
(b) an application for a lease under section 67; or 
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(c) an application for a retention licence under section 70B, 
(1d) says: 
 

13  If an application for the extension of the term of an exploration 
licence is granted after the date on which the licence would have 
expired (but for section 61(3)), the amount to be expended under 
subregulation (1b) during the period from the date on which the 
application is granted until the next anniversary date of the term of the 
licence is to be calculated on a pro rate basis for each whole month of 
that period. 

 

14  Mr Lawton has agreed with Mr Workman that subregulation 
21(1c) did not apply at any material time. 

 

15  Regulation 23AB sets out the prescribed circumstances in which, 
under S.61(2)(a) the Minister may extend the term of an exploration 
licence. 

 

16  Regulation 23A says that an application under S.61 to extend the 
term of an exploration licence is to be made during the final year of the 
term of the licence and is to be accompanied by the prescribed rental 
for the 12 month period commencing on the day after the day on which 
the licence is to expire.  If the extension is refused rent so paid is 
refundable pro-rata for each of whole months after the day of refusal 
for which it has been paid. 

 

17  There is no express provision for payment of further rent where 
the application has not been dealt with within 12 months of the expiry 
date (for purposes of regulation 23A(1)(c)(ii)) of the tenement. 
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SUBMISSIONS OF THE PARTIES 
 
 
The Tenement Holder 

 

18  The tenement holder’s submission was that the Act and 
Regulations did not require it to expend any funds on the two tenements 
until the Minister granted the extension sought Mr Workman argued 
that the application for extension of the term of the licences had the 
effect of suspending the expiry of each of the licences pending the 
Minister’s decision.  It was said that there was at all material times no 
legislative provision, as there now is in regulation 21, which expressly 
required expenditure upon either of the tenements after the date upon 
which the tenement would have expired but for the provisions of 
S.61(3) whereby the tenement continues in force until the application is 
determined. 

 

19  The effect of S.61, it was submitted, was that the tenement holder 
was put in the same position as that of an initial applicant upon the 
making of an application for the grant of an exploration licence except 
that in the case of an applicant under S.61 expiry was “suspended”.  In 
conjunction with that argument it was said that “determined” in S.61(3) 
means not only the making of a decision by the Minister as to whether 
the term of the tenement should be extended but included the holder 
being notified of the Minister’s decision.  In the present case, that was 
of particular significance in respect of E80/1522 where notification was 
not posted to the tenement holder until at least two days after the expiry 
date (as extended) of the 6th tenement year, namely, 13 December 
1998, the term of the tenement having been extended on 11 December 
1998 (ie. before the extended expiry date of year 6.  In the case of 
E80/1329 both the grant of the extension by the Minister and the 
notification of the grant occurred after the extended expiry date of year 
8 of the tenement (ie. 7 November 1998). 
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20  Mr Workman submitted, as an alternative to his primary 
proposition, that if S.62, which creates the expenditure condition, does 
continue to have application pending determination by the Minister of 
an application under S.61, then it is necessary to ask what, if any, are 
the expenditure conditions or requirements which are prescribed for 
purposes of S.62 during the period to which the application under S.61 
relates. Regulation 21(1), at the material time, (and as it still does) only 
referred to the first 5 years of the life of the tenement.  It was argued 
that, as regulation 21(b) said that: “If the term … is extended …” and 
the words “if” and “is”, being expressed in the future conditional tense, 
that indicated, that until the extension has been granted and the 
application “determined” no obligation arose under regulation 21(1b). 

 

21  Counsel referred to Pearce, Statutory Interpretation In Australia, 
4th edition at paragraph 2.16 and cautioned against reading words into 
the legislation in order to give it a meaning which a literal interpretation 
does not ordinarily carry.  Again referring to Pearce, at paragraph 3.18 
he submitted that in the case of regulation 21, it was not appropriate to 
infer from the addition of subregulations (1c) & (1d) and from the 
absence of any expressed equivalent provisions prior to the amendment 
that the reason for and the objective of the addition of those 
subregulations was merely to clarify what was already the unexpressed 
intention of Parliament concerning the matter of expenditure pending 
determination by the Minister of applications made under S.61. 

 

22  He submitted that regulation 21, before the 1999 amendments, was 
clear and unambiguous in its meaning and effect and that what 
subregulations (1c) & (1d) was to fill a gap which existed in the 
regulation. 

 

 

The Plaintiff 
 

23  Mr Lawton drew my attention to S.61(3) and in particular to the 
words therein: “… that licence shall continue in force …”.  He 
submitted that those words meant that, pending determination of the 
extension application by the Minister, the conditions and obligations 
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and rights of the holder continued.  That meant, he said, that the 
tenement holder was bound to comply with all conditions attached to 
the grant of the tenement and was entitled to exercise all of the rights of 
the tenement holder.  He referred to S.66, which is headed “Rights 
conferred by exploration licence” and pointed to the words “… while it 
remains in force …” in the opening paragraph of S.66. 

 
24  In respect of subregulation 21(1b) Mr Lawton argued that what the 

applicant had, in effect, submitted was that words such as “only after 
grant” should be read into the regulation in a manner which conditioned 
the operation of the expenditure condition, and he submitted that such 
an approach to the interpretation of the subregulation was wrong.  
Counsel submitted that subregulations (1c) & (1d) were added in 1999 
merely in order to clarify the existing expenditure obligations in respect 
of the extended term of the licence pending the extension application 
being determined.  He argued that “determined” did not include 
notification.   

 
 
 
CONCLUSIONS 
 

25  I am of the opinion that in respect of each tenement there was no 
prescribed expenditure condition for the period commencing 
immediately upon the date upon which each tenement would have 
expired but for the saving provision contained in S.61(3) and ending 
upon the date of determination of the application in each case by the 
Minister.  I am also of the view that it was incumbent upon the Minister 
to send notification to the tenement holder, as soon as practicable 
thereafter, of the Minister having extended the term of the tenement.  I 
consider that until Minister has done that and a reasonable period of 
time has passed to allow for receipt of the notification it could not be 
said, in the absence of any express statutory provision to that effect that 
any expenditure condition had become operative in respect of any 
period commencing after the expiration of the “final year” immediately 
preceding the extended period.  My reasons for arriving at those 
conclusions are as follows: 
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26  Although sections 61(1) & (3), 66, 67(1)(b) all make reference to 
an exploration licence “remaining” or continuing “in force” or, in S.61, 
to the “currency” of the tenement, those expressions are generally 
conditioned or qualified as being “subject to (the) Act” or are qualified 
or conditioned by express reference to other provisions of the Act or to 
provisions of the regulations. 

 

27  Where, in subsection 61(3) the licence is said to “… continue in 
force …” that means, in my opinion, that it continues with all attendant 
rights and obligations and conditions which are imposed or granted or 
otherwise created and made applicable by the Act or Regulations.  I 
therefore consider that where an exploration licence continues in force 
pursuant to the provision of S.61(3) the provision of S.62 have 
application, but subject to the views which I express hereunder. 

 

28  Under regulation 23A an application made under S.61 must be 
made during the final year of the term of the licence.  If that final year 
is the 5th year the application could be made and determined well 
before the expiration of the 5th year.  In such an instance it seems that 
the provisions of regulation 21(1) would continue apply to the whole of 
the 5th year (ie. before the application being made and also pending and 
after determination by the Minister) and that subregulation (1b) 
(unamended) would apply thereafter.  The same would apply even if 
the final year were a year after the fifth - if the application was made 
and granted during the seventh year the provisions of 21(1b) would 
continue to apply in respect of the expenditure for the balance of the 
year remaining after grant of the extension.  That is not inconsistent 
with the interpretation of (1b) which Mr Workman argued, namely, that 
it only applies after the Minister has extended the term of the tenement.  
It is inconsistent, however, with his submission that the making of the 
extension application has the effect of suspending the tenement expiry 
date and also of suspending other rights and obligations of the holder.  I 
do not accept his submission in respect of the suspension of rights and 
obligations of the tenement holder. 

 
29  If an application made under S.61(3) is made in the final year and 

not determined during that year the holder’s rights and obligations, 
including the obligation to fulfil the prescribed expenditure condition 
for that final year (whether that be the 5th or later year) would remain. 
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30  The reason why those expenditure requirements would continue to 
be applicable in the final year is because of the provisions of S.62 and 
because, for purposes of S.62, they have been expressly prescribed in 
regulation 21.  There was however, within the expenditure condition 
which had been prescribed for purposes of S.62 (ie. regulation 21), no 
express reference at all to the period between the end of the tenement 
year during which the application under S.61 is made and the date of 
the extension being determined by the Minister. 

 

31  I agree with Mr Workman that subregulation 21(1b) is expressed 
in the conditional future tense and that upon a natural reading of it the 
sub-regulation can not and should not be given a retrospective effect the 
in respect of any expenditure condition upon the Minister extending the 
term of the tenement.  It should not be read, in effect, as meaning that 
pending determination of the application by the Minister the prescribed 
expenditure requirement for the “final year” or some other later year of 
the tenement applies. 

 

32  I do not believe that it is open to interpret subregulation 21(1b) as 
applying other than prospectively, following upon determination by the 
Minister that there shall be an extension of the term of the tenement.  It 
can be interpreted in such a way without any conflict with any other 
provisions of the Act and Regulations.  Section 62 does not say 
expressly that there shall be expenditure conditions prescribed for every 
period during which an exploration licence continues or remains in 
force or is current and it does not imply that.  Nor does regulation 21.  
Nor do any other section or regulation. 

 

33  I am of the opinion that in hearing this application to dismiss the 
plaints for forfeiture I am acting administratively and not sitting in the 
Warden’s Court.  I consider that the application to dismiss is properly a 
part of the proceeding commenced by each plaints for forfeiture, which 
is itself an administrative in nature (see the Calder; ex parte. WMC v 
Gardner 1998 WASCA 28). 
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34  The dismissal application is an application which raises a 
threshold issue, namely, whether or not there is any foundation in law 
upon which the plaints could be based; more particularly, whether there 
was any “prescribed expenditure condition” for purposes of S.62 which 
has not been complied with.  I have found that in respect of the 
expenditure years the subject of the plaints there was no prescribed 
expenditure condition prior to the date of determination of the 
applications by the Minister.  I have agreed with Mr Workman’s 
submission that “determined” in S.61(3) means more than simply 
“decided” by the Minister.  In the Shorter Oxford Dictionary 
“determine” is defined as:   

I. 1) trans. To put an end to; to end. (Now chiefly in Law).  2)      To 
come to an end. …..  II. 1) trans. To settle or decide. 
 
If the Oxford Illustrated Dictionary it is defined, inter alia, as: meaning 
to “give” a decision. 

 

35  In the present cases there was no “determination” of the 
applications in the sense of putting an end to the application until 
notification had occurred. There was no “giving” of a decision, or 
publishing it, prior to 14 December 1998.  In that sense neither 
application for extension was “determined” before the end of the 
tenement year the subject of each plaint.  Therefore, during the period 
from the date of expiry of the final year (for purposes of regulation 
23A), of each tenement and the determination of the applications under 
S.61 by the Minister, both tenements “continued in force” pursuant to 
S.61(3) and in respect of such period there was no “prescribed 
expenditure condition” pursuant to regulation 21 for purposes of S.62.  
In respect of E80/1522, although the extension was “granted” two days 
before the extended expiry date of the 1997/1998 tenement year, 
namely 11 December 1998, the application was not determined until 
after 14 December 1998 when the notification was sent (assuming that 
it was sent on or after that day). 

 

36  S.98 of the Act does not appear to expressly empower the Warden 
to dismiss a plaint in circumstances where the Warden is not satisfied 
that the expenditure requirements have not been complied with or 
where the Warden is satisfied that such requirements have been fully 
complied with.  Nor is the Warden expressly empowered to dismiss a 
plaint made pursuant to S.98 in other circumstances, except where it is 
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mentioned in S.98(4). S.98(4) appears to permit a Warden to “dismiss” 
only as an alternative to recommending forfeiture or imposing a penalty 
where the Warden is satisfied that there has been a non-compliance 
with the expenditure condition.  The question then arises as to what if 
anything the Warden can do, in the absence of express provisions on 
the matter, where the Warden is of the view that a plaint has no 
foundation at law.  In my opinion there must be an implied power to 
bring the proceedings to an end and to finally dispose of the subject 
matter of the plaint as between the parties.  I consider that I have such 
an implied power and that that power may be exercised by dismissing 
the plaints and, accordingly, I order that Plaint 2A/989 and Plaint 
5A/989 are hereby dismissed.  In my opinion the plaints have no basis 
or foundation at law there being no relevant prescribed expenditure 
condition in respect of the tenements which the tenement holders could 
be found to have not complied with.  The plaints could not succeed.  
The hearing of the plaints could not result in there being of the 
forfeiture tenements. 

 

37  I will hear the parties, if necessary, as to the form of my order, and 
will, if the parties wish, hear submissions as to the issue of costs, the 
defendant tenement holders having sought an order for costs against the 
plaintiff. 
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