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1  On 28 September 2000 an application for a certificate of exemption 
(“the application”) was lodged for a prospecting licence, being P26/1951 
(“the subject tenement”), for the amount of $4535.  The expiry date to 
which the exemption related is 30 July 2000.   

2  The reasons on the application for seeking the exemption are: 

“Section 102(2)(b) that time was required to assess previous 
exploration data and to plan further work. 

Section 102(2)(h) that the mining project forms part of 
the Binduli North JV Project and within that, the total 
expenditure exceeds the expenditure commitment for the 
whole project. 

Section 102(3) any other reason which may be prescribed 
or which in the opinion of the Minister is sufficient to 
justify such exemption”. 

3  It is common ground that the annual expenditure commitment for the 
subject tenement is $8000.   

4  Applications for exemption are made under section 102 of the 
Mining Act 1978 (“the Act”): 

“Exemption from expenditure conditions 
102. (1) Subject to this Act, on an application made, as prescribed, by the 
holder of a mining tenement (other than a retention licence) or his 
authorized agent prior to the end of the year to which the proposed 
exemption relates, or within the prescribed period after the end of that 
year, the holder may be granted a certificate of exemption in the 
prescribed form totally or partially exempting the mining tenement to 
which the application relates from the prescribed expenditure conditions 
relating thereto, in an amount not exceeding the amount required to be 
expended — 
 
(a) in respect to any mining tenement other than a mining lease, in any 
one year; 
 
and 
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(b) in respect to a mining lease, subject to subsection (7), in a period of 
5 years. 
 
  (2) A certificate of exemption may be granted for any of the following 
reasons — 
 
(a) that the title to the mining tenement is in dispute; 
 
(b) that time is required to evaluate work done on the mining tenement, 
to plan future exploration or mining or raise capital therefor; 
 
(c) that time is required to purchase and erect plant and machinery; 
 
(d) that the ground the subject of the mining tenement is for any 
sufficient reason unworkable; 
 
(e) that the ground the subject of the mining tenement contains a 
mineral deposit which is uneconomic but which may reasonably be 
expected to become economic in the future or that at the relevant time 
economic or marketing problems are such as not to make the mining 
operations viable; 
 
(f) that the ground the subject of the mining tenement contains mineral 
ore which is required to sustain the future operations of an existing or 
proposed mining operation; 
 
(g) that political, environmental or other difficulties in obtaining 
requisite approvals prevent mining or restrict it in a manner that is, or 
subject to conditions that are, for the time being impracticable; or 
 
(h) that the mining tenement is comprised within a project involving 
more than one tenement, and that expenditure on a tenement or tenements 
comprised in that project would have been such as to satisfy the 
expenditure requirements in relation to the tenement concerned had that 
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aggregate expenditure been apportioned in respect of the various 
tenements comprised in the project. 
 
  (3) Notwithstanding that the reasons given for the application for 
exemption are not amongst those set out in subsection (2), a certificate of 
exemption may also be granted for any other reason which may be 
prescribed or which in the opinion of the Minister is sufficient to justify 
such exemption. 
 
  (4) When consideration is given to an application for exemption regard 
shall be had to the current grounds upon which exemptions have been 
granted and to the work done and the money spent on the mining tenement 
by the holder thereof. 
 
  (5) An application for a certificate of exemption — 
 
(a) where an objection to the application is lodged, shall be heard by 
the warden in open court; 
 
but 
 
(b) otherwise, shall be forwarded to the Minister for determination by 
the Minister. 
 
  (6) The warden shall as soon as practicable after the hearing of the 
application transmit to the Minister for his consideration the notes of 
evidence and any maps or other documents referred to therein and his 
report recommending the granting or refusal of the application and 
setting out his reasons for that recommendation. 
 
  (7) Where the warden finds that the reasons given by the holder of the 
mining lease are sufficient to justify the granting of a certificate of 
exemption and so recommends, or if the Minister is satisfied whether or 
not a recommendation is made by the warden, the Minister may grant a 
certificate of exemption in an amount not exceeding the amount required 
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to be expended in respect of the mining lease in the period of 5 years from 
the commencement of the year to which the application relates.” 
 

5  On the application the name of the holder of the subject tenement is 
said to be “Interim Resources NL c/- Delta Gold Ltd” (“the applicant”).  It 
is common ground that the registered holder of the subject tenement is 
Interim Resources NL (“Interim”). 

6  On 18 October 2000 Ajax Mining Nominees Pty Ltd ("the objector"), 
pursuant to Regulation 55 of the Mining Regulations 1981 (“the 
Regulations”), lodged an objection against the application.  On its 
objection the objector set out the following grounds for its objection: 

“1. The Objector denies the truth of the reasons for exemption 
specified by the Applicant. 

2. In all of the circumstances of the Application including the 
nature, extent of and number of prior exemptions it would be 
unreasonable to grant the Applicant a further exemption.” 

 

7  On 18 October 2000 the objector also lodged a plaint (No 15/001) 
against the subject tenement in which it named Interim as defendant.  In 
the plaint the objector (as plaintiff) claimed: 

“The Defendant has failed to comply with the expenditure 
conditions imposed by Regulation 15 of the Mining Act 
Regulations for the expenditure year ending on the 3rd July 2000 
in respect of Prospecting Licence 26/1951 in breach of 
Section 50 of the Mining Act 1978 in that it has failed to expend 
or cause to be expended the sum of $8,000.00 in mining on or in 
connection with mining on the Tenement and that such failure is 
of sufficient gravity to justify forfeiture.” 
 

8  The objector (as plaintiff) further sought forfeiture of the subject 
tenement pursuant to section 96 of the Act: 

“Forfeiture of certain mining tenements 

 

96. (1) The Warden may upon the application of — 
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(a) the Minister or any mining registrar or other officer of the 
Department authorized by the Minister in writing in that behalf; or 
 
(b) any person, 
 
made in the prescribed form and in the prescribed manner, make an order 
for the forfeiture of any prospecting licence or a miscellaneous licence 
granted or acquired under this Act or by virtue of the repealed Act. 
  (1a) An authorization under subsection (1)(a) may be given to a 
specified officer or to officers of a specified class, or may be given to the 
holder or holders for the time being of a specified office or class of office. 
 
  (2) An order for forfeiture may be made in relation to a mining tenement 
to which subsection (1) applies if — 
 
(a) the prescribed rent or royalty in respect thereof is not paid in 
accordance with this Act; 
 
(b) any term or condition to which the mining tenement is subject, 
including any condition referred to in section 46 or section 50, is not 
complied with; 
 
(ba) a report required under section 51 or 115A in relation to the 
mining tenement is not filed in accordance with this Act; 
 
(bb) any requirement under section 52(1a) is not complied with; or  
 
(c) the holder of the mining tenement is convicted of an offence against 
this Act, 
 
but an order shall not be made under subsection (1) unless the warden is 
satisfied that the requirements of this Act in relation to such mining 
tenement have not been complied with in a material respect and that the 
matter is of sufficient gravity to justify the forfeiture of the mining 
tenement. 
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  (2a) An application for forfeiture under subsection (1)(b) and made in 
respect of the expenditure conditions applicable to the mining tenement 
shall be made during the expenditure year in relation to which the 
requirement is not complied with or within 8 months thereafter, and not 
otherwise. 
 
  (3) A warden, as he thinks fit in the circumstances of the case, as an 
alternative to making an order under this section for forfeiture of such 
mining tenement may — 
 
(a) impose a penalty upon the holder of the mining tenement, not 
exceeding $5 000; 
 
(b) award the whole or any part of the amount of any such penalty to 
the applicant if the applicant is not the Minister, a mining registrar or an 
officer of the Department authorized in writing by him; or 
 
(c) impose no penalty on the holder. 
 
  (3a) Where — 
 
(a) a mining tenement that is the subject of an application for forfeiture 
under this section is surrendered (other than by way of a conditional 
surrender or a surrender under section 26A or 65) before that application 
is dealt with by the warden; and 
 
(b) the applicant for forfeiture is not the Minister, a mining registrar or 
an officer of the Department authorized in writing by the Minister, 
 
the applicant for forfeiture has, from the date on which the surrender is 
registered until the expiry of a period of 14 days after the date of being 
served with written notice of the surrender by an officer of the 
Department, a right in priority to any other person to mark out or apply 
for, or both, a mining tenement upon the whole or any part of the land 
that was the subject of the surrendered mining tenement. 
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  (4) Where an order for the forfeiture of a mining tenement is made under 
this section, if the applicant therefor was not the Minister, a mining 
registrar or an officer authorized in writing by the Minister, such 
applicant shall have, for a period of 14 days after the date of the order, a 
right in priority to any other person to mark out or apply for, or both, a 
mining tenement upon the whole or part of the land that was the subject 
thereof. 
 
  (5) If the applicant fails to proceed with his forfeiture application the 
warden may award the holder of the mining tenement such sum for costs 
and expenses as the warden thinks fit. 
 
  (6) Where any penalty imposed as an alternative to forfeiture under 
subsection (3)(a) is not paid within the time specified by the warden or 
within 30 days of the hearing of the application for forfeiture if no such 
time is specified by the warden, the mining tenement shall thereupon be 
forfeited and the rights conferred on the applicant for forfeiture under 
subsection (4) shall apply as if the warden had made an order for 
forfeiture on the day on which the mining tenement is forfeited pursuant to 
this subsection. 
 
  (7) No prospecting licence shall be forfeited for non-compliance by the 
holder thereof with the expenditure conditions, if the holder satisfies the 
warden that the non-compliance therewith has been occasioned by a 
strike. 
 
  (8) Subject to section 97A, the warden may, for any cause that he deems 
sufficient and subject to subsection (9), cancel — 
 
(a) an order for the forfeiture of any mining tenement made under 
subsection (1); or 
 
(b) the forfeiture arising under subsection (6) of any mining tenement 
referred to in subsection (1), 
 
and restore the mining tenement so forfeited to the holder thereof. 
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  (9) The Warden may, in effecting a cancellation and restoration under 
subsection (8), impose on the holder of the mining tenement restored 
under that subsection such conditions as he thinks fit.” 
 

9  The application and the plaint were listed for hearing before me at 
Kalgoorlie on 11 and 12 June 2001.  On 11 June 2001 it was agreed by the 
parties that the application and the plaint would be heard together but that 
my decision on the plaint would be reserved until after I had made my 
recommendation to the Minister on the application and the Minister had 
made a determination.  What follows, therefore, is my recommendation on 
the application and my supporting reasons. 

10  In support of its application the applicant called three witnesses: 

(1) Mr Gary Bruce Snow, a district geologist.  He referred to his 
employer only as “Delta Gold”.  He has worked for Delta 
Gold since 1997. 

(2) Ms Yvonne Weissgerber, a tenement administration 
manager.  She too referred to her employer as “Delta Gold”.  
On point I note that in a Statutory Declaration (exhibit 19) 
made by Ms Weissgerber and lodged in support of the 
application, she declared that she was “the Tenement 
Administrator for Delta Gold Ltd”.  She is responsible, 
inter alia, for statutory reporting requirements. 

(3) Mr Robert Holmes Watkins, a project geologist.  He also 
referred to his employer as “Delta Gold”. 

11  The applicant also tendered into evidence exhibits 1 to 40. 

12  The objector adduced no oral evidence but tendered into evidence 
four documents being an Application for Exemption lodged 17 September 
1998 (exhibit 41(a)), a Certificate of Exemption dated 23 October 1998 
(exhibit 41(b)), an Application for Exemption lodged 22 September 1999 
(exhibit 42(a)) and a Certificate of Exemption dated 29 October 1999 
(exhibit 42(b)).  All relate to the subject tenement. 

13  The first point raised by the objector is that, for the following 
reasons, there is no valid exemption application before me. 

14  Regulation 54(1) of the Regulations reads: 
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“Application for certificate of exemption 
54. (1) An application for a certificate of exemption under section 102 
shall be made in the form No. 18 in the First Schedule and lodged at the 
office of the mining registrar with the prescribed fee.” 

 
15  It is not in dispute that a form 18 was used. 

16  Regulation 90 of the Regulations reads: 

“Forms to be completed in accordance with directions 
90. A form prescribed by these regulations shall be completed in 
accordance with such directions as are specified in the form as so 
prescribed.” 
 

17  The form 18 requires that the application be signed by the holder of 
the relevant tenement or an authorised agent of the holder.  That 
requirement arises, no doubt, from the same requirement in section 102(1) 
of the Act.  As earlier noted, the holder of the subject tenement is Interim. 

18  I would understand that it is common ground that the form 18 was 
not signed by Interim.  The evidence is that the form 18 was prepared and 
signed by Ms Weissgerber.  Ms Weissgerber gave evidence in 
examination-in-chief that she was employed by “Delta Gold”.  As earlier 
noted, exhibit 19 (statutory declaration) names her employer as “Delta 
Gold Ltd”.  Further, in cross-examination Ms Weissgerber gave evidence 
that she had not worked for Interim, had had no contact with Interim and 
held no power of attorney for Interim. 

19  It was therefore submitted by the objector that Ms Weissgerber did 
not have the authority to sign the application; that she was not the 
authorised agent of Interim. 

20  The objector further made reference to exhibit 1 which is an 
agreement dated 17 March 1999 between Delta Gold Exploration Pty Ltd 
(“DGE”), Interim and Banyan Pty Ltd (“Banyan”) titled “Binduli North 
Farmin and Joint Venture Heads of Agreement”. 

21  That which is covered by exhibit 1 I shall refer to as the Binduli 
North project.  It is common ground that the subject tenement is one of 26 
tenements included in the Binduli North project.  On point I note the 
inclusion of the subject tenement in the schedule to exhibit 1 (page 19). 
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22  There is no evidence of the relationship, if any, between “Delta 
Gold”, “Delta Gold Ltd” and DGE. 

23  The objector submits that there is nothing in exhibit 1 which gave 
Ms Weissgerber the authority to sign the application.  On point, the 
objector refers to clause 2.4 of exhibit 1 which reads: 

“2.4 No Participant shall have any authority to act on behalf 
of any other Participant, except as expressly provided in 
this Agreement.  Where a Participant acts on behalf of 
another without authority, such Participant shall 
indemnify the other from any losses, claims, damages and 
liabilities arising out of any such act.” 

24  The objector further refers to clause 4.9 of exhibit 1: 

“4.9 Each Participant appoints the Manager and each of its 
directors from time to time (severally) its lawful attorney 
to sign all forms and documents and do everything 
necessary to maintain the Tenements in good standing 
and in full force, and to comply with the provisions of the 
Mining Act.” 

25  The word “manager” is defined in clause 1 of exhibit 1 to be: 

“"Manager" means the Participants appointed to conduct Joint 
Venture Operations pursuant to clause 4.1 but references to the 
Manager do not include references to that Participant in any 
other capacity.” 

26  Clause 4.1 of exhibit 1 read: 

“4.1 Delta shall be the Manager whilst it is the sole 
contributor to Joint Venture Expenditure and shall be 
entitled to remain the Manager (subject to clause 4.2) 
whilst it holds a Joint Venture Interest of 51 per cent or 
greater.” 

27  Pursuant to exhibit 1, “Delta” is DGE. 

28  The objector submits that there is no evidence as to who the manager 
is. 

29  The objector also refers to clause 7.1 of exhibit 1: 
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“7.1 During the Earning Period, Delta shall pay all Outgoings 
and maintain the Tenements in good standing (including 
ensuring that the minimum expenditure commitments are 
met and that all Mining Act reporting requirements are 
observed) and thereafter the Manager shall, on behalf of 
the Participants, pay all rent and rates and ensure that if 
the minimum expenditure conditions under the Mining 
Act are not complied with, that expenditure exemptions 
are obtained.” 

30  The objector submits that there is no evidence as to who the manager 
is under clause 7.1 and, in any event, submits that the evidence of 
Ms Weissgerber is that she is an employee of “Delta Gold” or “Delta Gold 
Ltd” and not an employee of DGE. 

31  The applicant submits that the question of authority to sign is not a 
matter which is properly before me because it is not a ground for 
objection on the Objection lodged by the objector; that this question was 
first raised by the objector after the close of evidence and without any 
amendment to the grounds for objection.  As a result, the applicant has 
been denied procedural fairness because, until the close of the evidence, it 
was not aware that this was a matter which the applicant was required to 
address.  Had it been earlier aware that the objector would be relying on 
such a matter, it would have adduced evidence in answer to it. 

32  In its reply the objector said that the signing of the application by 
anyone other than the holder or its authorised agent was a fundamental 
flaw which I could not overlook; it is not a question of pleading. 

33  I agree that the signing of the application by anyone other than the 
holder or its authorised agent would give rise to a fundamental flaw.  That 
to my mind, however, misses the point. 

34  The applicant does not concede that the application was signed by a 
person who was not an authorised agent of the holder.  The point taken by 
the applicant is that the late raising of this point by the objector has 
precluded the applicant from adducing evidence to demonstrate that the 
application was signed by an authorised agent.  That, to my mind, is a 
valid point and, for the reasons given by the applicant, I accept that it is 
now not open to the objector to raise this issue. 

35  I now turn to consider the reasons relied on for exemption. 
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REASON 1 

36  As to reason 1, the objector submits that s 102(2)(b) requires a 
consideration of reasonableness; that you cannot, every year, ask for an 
exemption under s 102(2)(b).  The objector then refers to exhibits 41 and 
42 which indicate that, for the years ending 30 July 1998 and 30 July 1999 
respectively, the applicant has lodged applications for exemption for the 
subject tenement (which have been granted) in which it has relied on, inter 
alia, s 102(2)(b); that the application before this Court is therefore the 
third year in a row for which the applicant has relied on s 102(2)(b) and 
that that is unreasonable. 

37  The objector further, and correctly, noted that I am required to 
comply with s 102(4). 

38  In response the applicant, again correctly, agreed that I am required 
to comply with s 102(4) but further submitted that I would be in error to 
confine my consideration to the 2 years preceding the current application; 
that it is necessary to look at the whole history of the subject tenement.  I 
agree.  In my opinion there is no good reason to confine myself to the two 
preceding years and it would be unreasonable to do so.  Further, in my 
opinion, there is nothing in s 102(4) which suggests that my consideration 
should be confined to the two preceding years.  Although it does state that 
“regard should be had to the current grounds upon which exemptions have 
been granted”, s 102(4) also requires regard to be had “to the work done 
and the money spent on the mining tenement by the holder thereof” which 
suggests a wider inquiry of the type suggested by the applicant. 

39  The applicant then refers to exhibit 28 which is headed “Summary of 
Commitment Vs Reported Form 5’s” and which relevantly sets out the 
following: 
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         Year 

 

Commitment 

Cumulative 

Commitment 

 

       Form 5 

   Cumulative 

       Form 5 

 

                  
1992 

            
$8,000 

            
$8,000 

            
$8,480 

            
$8,480 

               
1993 

            
$8,000 

          
$16,000 

            
$8,050 

          
$16,530 

               
1994 

            
$8,000 

          
$24,000 

            
$8,861 

          
$25,391 

               
1995 

            
$8,000 

          
$32,000 

                 
$0 

          
$25,391 

               
1996 

            
$8,000 

          
$40,000 

          
$10,880 

          
$36,271 

               
1997 

            
$8,000 

          
$48,000 

          
$19,559 

          
$55,830 

               
1998 

            
$8,000 

          
$56,000 

            
$6,586 

          
$62,416 

               
1999 

            
$8,000 

          
$64,000 

               
$808 

          
$63,224 

               
2000 

            
$8,000 

          
$72,000 

                
$3,465 

          
$66,689 

                             $72,000                      $66,689 

                  =============                                ============= 

                  Shortfall                                $5,311 

 

40  Although exhibit 28 was admitted into evidence only as an aid, its 
contents are also contained in the certified search of the subject tenement 
(exhibit 40) which was accepted into evidence without objection. 

41  Exhibits 28 and 40 show that for the 9-year history of the subject 
tenement the total expenditure commitment has been $72,000 and the 
actual expenditure has been $66,689 (putting to one side the current 
plaint), being a shortfall over 9 years of $5311.  Further, that for 5 of the 9 
years the actual expenditure has been in excess of the $8000 expenditure 
commitment. 

42  I further note the evidence of Mr Watkins.  His evidence was not 
challenged and I otherwise found him to be a good witness.  I accept his 
evidence. 
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43  Mr Watkins gave evidence that he has been the project geologist for 
the Binduli North project since the end of July 1999 (being all but the 
beginning of the year for which the exemption is now sought). 

44  He gave evidence that by the time of his appointment as project 
geologist his predecessor (Ms Elizabeth Estelle) had validated Interim’s 
database, had completed a geological interpretation of the Binduli North 
project and had initiated and completed a drilling program at White Flag 
Shear (which is within the Binduli North project).  Ms Estelle had 
prepared a map (exhibit 32) which was produced by reference to drill hole 
investigations, an aero-magnetic map and on the ground work.  Exhibit 32 
provided much more detail than an existing map from the Geological 
Survey of Western Australia (exhibit 31). 

45  Mr Watkins then assessed the results of the White Flag Shear drilling 
program and planned a subsequent program in the same area which they 
became quite involved in because of some success at a location known as 
Honey Eater which is close to White Flag Shear. 

46  Mr Watkins then gave evidence that consideration was given to 
second order targets within the Binduli North project; that extensive 
drilling programs were carried out at locations known as Peyes Farm, 
Coot and Crake. 

47  Mr Watkins stated that during this time it became apparent that they 
did not have all the historical exploration data.  He therefore, through the 
records of the Geological Survey of Western Australia, conducted an 
open-file search of all prior exploration and incorporated that information 
into their database.  He further gave evidence that the open-file search was 
undertaken during the year the subject of the application (“the relevant 
year”). 

48  Mr Watkins then, in the relevant year, created a map of the area 
which included the subject tenement.  The purpose of the map was for 
drilling along the Abattoir Shear which is on the north-east side of the 
Binduli North project.  The Abattoir Shear runs through the subject 
tenement.  That drilling was carried out toward the end of 1999 (and 
therefore within the relevant year), although no drilling was undertaken on 
the subject tenement.  Mr Watkins had, however, been on the subject 
tenement when the drilling was undertaken along the Abattoir Shear.  
Although he could say that it was within the relevant year, he could not be 
precise as to when.  Evidence of gold mineralisation was found along the 
Abattoir Shear. 
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49   The Peyes Farm area was then targeted.  40,000 ounces of gold, 
being a significant amount, was found at Peyes Farm.  The subject 
tenement is approximately 500 metres from Peyes Farm.  Drilling 
commenced at Peyes Farm toward the end of 1999 (and therefore within 
the relevant year) and has continued to the present day.  There have been 
approximately seven drilling projects to date at Peyes Farm. 

50  I now turn to the evidence of Mr Snow.  As with Mr Watkins, I 
found Mr Snow to be a good witness.  I found his evidence to be 
consistent during examination-in-chief, cross-examination and 
re-examination.  He gave his evidence without exaggeration and in a 
measured and appropriate way.  I accept his evidence. 

51  Mr Snow, in broad terms, corroborated much of the evidence 
subsequently given by Mr Watkins.  He gave evidence as to the process 
followed to evaluate the ground comprising the Binduli North project 
which included the collation of historical data and in its interpretation to 
build up a geological understanding of the ground.  There was then a 
return to the field and mapping before a more detailed geological 
interpretation was made which then led to decisions on initial exploration 
by a drilling program.  At this stage a wide space reconnaissance drilling 
program was undertaken.  It was decided that the tenements the most 
prospective for gold or nickel were on the eastern side of the Binduli 
North project.  The focus to date has been on gold. 

52  During this process drilling was not carried out on the subject 
tenement but there was drilling approximately 300 to 500 metres from the 
subject tenement. 

53  Mr Snow further stated that for the period August 1999 to July 2000 
the $8000 expenditure commitment for the subject tenement was not met 
but that they were undertaking regional compilations for the Binduli 
North project which led to targeting and prioritising other prospects 
within the Binduli North project. 

54  Tendered through Mr Snow were a number of reports including 
monthly progress reports for the period August 1999 to July 2000 (exhibit 
7).  Those reports are for the relevant year and, from my understanding of 
them, support the evidence of Mr Snow and Mr Watkins as to the ongoing 
exploration and planning work undertaken during the relevant year.  
Those reports, inter alia, refer to drilling that was undertaken within the 
Binduli North project and the results. 
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55  The evidence which I have noted under ground 1 is also relevant to 
my consideration of under s 102(4) and I have considered that evidence in 
those terms. 

56  Given the above evidence, I accept that, in terms of s 102(2)(b) and 
noting s 102(4), time was required during the relevant year to assess 
previous exploration data and to plan further work and that that in fact 
was done.  I therefore accept that the applicant has made out reason 1. 

REASON 2 

57  The objector submits that this reason is not made out because there is 
no evidence that, in the relevant year, there was a project in the sense that 
something was going to be done or planned to be done with the subject 
tenement; that there was no evidence to suggest how long it would be 
before something would be done on the subject tenement; that the 
evidence would not allow a finding that work would be done on the 
subject tenement at some time in the future; that there was no evidence of 
any future prospect for work on the subject tenement.  Given those 
matters, it did not fall within the definition of a project.  Having said that, 
the objector does concede that the subject tenement was contained within 
a group of tenements (Binduli North project) that covered an area of a 
continuous geological unit.  That concession, in my opinion, is correctly 
made given the evidence of Mr Watkins in particular, as set out under 
reason 1, with particular reference to, inter alia, the Abattoir Shear and 
Peyes Farm.  I also note Mr Watkins’ evidence with reference to the maps 
prepared by himself and Ms Estelle (exhibits 33 and 32 respectively). 

58  Relevant to this reason are paragraphs 33 and 36 to 38 of the reasons 
for judgment of Malcolm CJ in Re G.N. Calder Esq SM; Ex parte St 
Barbara Mines Ltd and Another (1999) WASCA 25 (“St Barbara”): 

  “33. Because the term "project" in s 102(2)(h) of the Act is not 
defined, it bears its ordinary meaning, namely a "plan", 
"scheme" or "undertaking".  In the context of s 102(2)(h) it is to 
be construed in a practical, commercial way and so as to include 
a mineral exploration project which involves an existing plan, 
scheme or undertaking for the exploration and/or mining of two 
or more tenements.  The plan, scheme or undertaking may be 
formal or informal and may be amended or supplemented from 
time to time.  It may contemplate the gradual and coordinated 
development of the relevant tenements progressively or 
sequentially.  In my opinion, the evident purpose of s 102(2)(h) is 
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to enable a mining entity to invest substantial capital in mining 
or exploration of one or more of a group of mining tenements 
incorporated within a project without risk of forfeiture of other 
tenements in the project for noncompliance with the individual 
expenditure conditions otherwise applicable… 

36. The interpretation of the term "project" in the context of the 
legislation raised a question of law:  cf Collector of Customs v 
Pozzolanic Enterprises Pty Ltd (1993) 43 FCR 280 at 287.  In 
my opinion, the learned Warden erred in law insofar as he held 
that the term "project" in s 102(2)(h) involved the actual 
implementation, carrying out or execution of a plan or scheme 
which had been formulated specifically in relation to each and 
every mining tenement comprised within what the applicants 
contended to be the project. 

37. In the result, the learned Warden expressed his recommendation 
in the following terms: 

"For all of the above reasons, it is my recommendation to 
the Minister that the application for exemption be 
refused.  In summary, I consider that the subject tenement 
is not within a 'project', in the sense that there is no real 
'plan' for its future, other than to hold it for an unknown 
period until its 'priority' is deemed to be sufficient to 
justify further expenditure.  The total actual expenditure 
in the past on the tenement viewed as a proportion of the 
total required expenditure is so small and the likelihood 
in the near future of there being compliance with the 
prescribed expenditure requirement is so little that I 
consider it appropriate that I recommend strongly 
against the holder being granted a further exemption." 

38. I would accept that it is not enough simply to plan to hold a 
tenement in reserve merely on the basis that it would be worked 
when it becomes convenient to do so, as distinct from the basis of 
its relationship with the ore body or with other tenements which 
logically required it to be mined in the context of a planned 
sequence.  Notwithstanding that there was not a fixed timetable 
or plan which showed precisely at what stage further exploration 
or mining would be carried out on the subject tenement, it was 
still possible for it to be regarded as part of the exploration and 
mining project which had been developed.  The granite line had 
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been identified as extending into the subject mining lease and 
beyond it to the south.  In my opinion, it is this aspect of the 
evidence which demonstrates that the subject mineral lease was 
part of a project.  In the context of s 102(2)(h), the jurisdiction to 
grant a certificate of exemption is dependent upon the existence 
of the set of circumstances contemplated by s 102(2)(h).  The 
primary consideration which triggers the jurisdiction to grant the 
exemption is "that the mining tenement is comprised within a 
project involving more than one tenement…".” 

59  In my opinion, the evidence earlier referred to of Mr Watkins and 
Mr Snow clearly indicates the existence, during the relevant year and 
continuing, of “a mineral exploration project which involves an existing 
plan, scheme or undertaking for the exploration and/or mining of two or 
more tenements” (paragraph 33 of St Barbara (supra)). 

60  The evidence of Mr Snow and Mr Watkins indicates a systematic 
and ongoing assessment of the tenements that constitute the Binduli North 
project based on continuing investigations including ongoing drilling and 
reference to historical data.  Their evidence is supported by, inter alia, the 
monthly progress reports (exhibit 7).  That ongoing assessment, as further 
evidenced by exhibits 31, 32 and 33, has resulted in, inter alia, a 
significant increase in information relevant to the subject tenement. 

61  As to paragraph 38 of St Barbara (supra), I accept that the evidence 
does not disclose “a fixed timetable or plan which showed precisely at 
what stage further exploration or mining would be carried out on the 
subject tenement”.  However, given the evidence of Mr Watkins that the 
Abattoir Shear (which was drilled towards the end of 1999) runs through 
the subject tenement and there is evidence of gold mineralisation along 
the Abattoir Shear; that Peyes Farm (at which has been found 40,000 
ounces of gold) is approximately 500 metres from the subject tenement, it 
is “still possible for (the subject tenement) to be regarded as part of the 
exploration and mining project which had been developed”.  I further 
accept that the maps constituted by exhibits 32 and 33 evidence a 
geological relationship between the subject tenements and other 
tenements within the Binduli North project sufficient to “demonstrate that 
(the subject tenement) was part of a project”. 

62  Furthermore, although not put in dispute by the objector, I accept 
that the evidence demonstrates that the actual total expenditure for the 
Binduli North project far exceeds the expenditure commitment for the 

Document Name:  [2001]WAMW11.doc Page 20 



[2001] WAMW 11 
 

whole of the Binduli North project.  On point I note exhibits 20, 21 and 
29. 

63  Exhibit 20 shows that for the period August 1999 to July 2000 
inclusive, total exploration expenditure before administration costs was 
$787,585. 

64  Exhibit 21 shows that, for the period May 2000 to April 2001 
inclusive, total exploration expenditure before administration costs was 
$495,826. 

65  Exhibit 29 shows that the annual expenditure commitment is 
$240,227.  Exhibit 29 further shows that the total expenditure 
commitment for the Binduli North project to 2001 was $1,386,027 while 
the actual total expenditure to 2001 was $2,986,086. 

66  I further note the evidence noted with reference to ST BARBARA 
(supra) and exhibits 20, 21 and 29 with reference to s 102(4). 

67  Finally (although not in dispute) the evidence, which I accept, is that 
the subject tenement is within a project involving more than one 
tenement.  Both Ms Weissgerber and Mr Watkins gave evidence that the 
subject tenement is one of 26. 

68  Given all the abovementioned matters, I accept that the applicant has 
made out reason 2. 

REASON 3 

69  As to ground 3, the objector submits that a Warden can consider if a 
reason raised by the applicant is a valid reason and one which should 
attract the interest of the Minister.  The objector further submits, however, 
that this matter does not reach that stage because ground 3 offers no 
reason; that a reference solely to s 102(3) is not a reason. 

70  The position of the applicant, as I understand it, is that it is not 
necessary for it to particularise any particular reason under s 102(3).  
Further, with respect to this application, given the evidence of Mr Snow 
as to the history of Delta Gold to the effect that it is a large and important 
explorer, discoverer and producer of gold in Australia with a significant 
commitment to the Australian gold industry; that it has a first-class 
reputation as an explorer and producer of gold and is a serious participant 
in the industry; there is sufficient reason to justify the recommendation for 
exemption under s 102(3). 
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71  Putting to one side whether ground 3 requires further 
particularisation, I do not accept, in any event, that that which is relied on 
by the applicant under ground 3 is sufficient.  It is, in my opinion, too 
nebulous and does not focus sufficiently on the Bindali North project or 
the subject tenement. 

CONCLUSION 

72  For the above reasons I would recommend the granting of the 
application for exemption under reasons 1 and 2. 

 
 
 
 
 
 
 
 
 
P.G. COCKRAM 
WARDEN 
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