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REPORT AND RECOMMENDATION OF WARDEN TO MINISTER -  
S 98 AND S 102 MINING ACT 

THE PROCEEDINGS 

1  There are before me 13 applications for the grant of a certificate of 
exemption by the Minister pursuant to s 102 of the Mining Act 1978 ("the 
Act") in respect of 13 tenements held by WMC Resources Ltd ("WMC").  
The tenements are all located in the Widgiemooltha area.  Ajax Mining 
Nominees Pty Ltd ("Ajax") has objected to all of the exemption 
applications.  The grounds upon which the exemptions are sought include 
paragraphs (b), (d), (e), (g) and (h) of s 102(2) and subsection (3) of s 102 
of the Act. 

2  Ajax has also lodged 12 plaints seeking forfeiture of each of the 
tenements the subject of the exemption applications, to which applications 
Ajax has itself objected.  Each of the plaints alleges non-compliance with 
the expenditure requirement in respect of the year for which the 
exemption certificates are sought. 

3   Ajax had also lodged an objection to the application for exemption 
in respect of M 15/745.  That objection had been lodged out of time and 
an application had been made to Warden Roberts SM to extend the time 
within which the objection may be lodged.  Both parties were willing to 
have me deal with that exemption application and the objection to it as if 
the matter had been transferred to Perth, however, no advice had been 
received by the parties as to whether or not Warden Roberts had dealt 
with the application for extension of time within which to lodge the 
objection.  During the course of the hearing I was advised that 
Warden Roberts had in fact extended the time for lodgment and I will 
therefore deal with that exemption application and the late objection in the 
course of making my report and recommendation to the Minister.  The 
objection now been allocated the number 52/001. 
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The Bona Fides of the Plaintiff 

4  At the commencement of the hearing on 11 May Mr Zelestis QC, for 
WMC, raised a preliminary issue as to the bona fides of the 
objector/plaintiff Ajax.  Mr Zelestis produced a copy of a letter sent by his 
instructing solicitors, Hunt and Humphry, to Mr Lawton, representing 
Ajax, requesting that the objector provide at or before the hearing of the 
matters now before me: “ (1) the names and addresses of the 
shareholders of Ajax (legal and beneficial); (2) if Ajax is a trustee and the 
plaints and objections have been lodged on behalf of the trust rather than 
its own capacity, the names and addresses of the beneficiaries of the trust 
(direct and indirect); (3) particulars of the resources of Ajax and/or the 
trust to exploit the potential of any of the subject tenements; 
(4) particulars of the expertise of Ajax and/or the trust in relation to the 
potential exploitation of any of the subject tenements”.  The letter went on 
to state that if the information sought was not provided before hearing, it 
was proposed that the letter be produced to the Warden to demonstrate 
that the requests have been made but not complied with.  The purpose was 
said to be to invite the Warden, in those circumstances, to draw an 
inference that those who control Ajax declined to be identified because 
they lacked the resources or expertise about which the information had 
been sought.  Mr Zelestis QC also produced an ASIC company extract of 
Ajax which showed that only two ordinary $1 shares had been issued 
which were beneficially held by the same person who is shown to be the 
sole director and secretary of the company.  Mr Lawton conceded that he 
had received the letter of request dated 7 May 2001 and confirmed that the 
response of his client had been to decide to not provide the information 
sought. 

5  Mr Lawton submitted that there was nothing in the Act or the 
Regulations which provided any qualification or restriction upon the 
persons who may object to the granting of a certificate of exemption.  He 
pointed to reg 56 which, he said, had the effect that once an objection was 
lodged within the prescribed time, the Warden had an obligation to allow 
the objector to be heard.  He noted that there had been no request from the 
applicant to his client requesting that particulars of the objections be 
supplied.  Counsel also argued that, in proceedings for the determination 
of an application for the grant of a certificate of exemption which is 
objected to, the whole focus of the proceeding is upon the tenement holder 
and that the resources of the objector are simply not relevant.  He said that 
it would only be in an extreme case where it could become the role of the 
Warden to examine the bona fides of an objector before deciding whether 
the objector should be heard. 
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6  After considering the submissions of counsel I declined to find that, 
on the basis of the material then before me and of the submissions that 
had been made, there was a doubt as to the bona fides of the objector or, 
in broad terms, as to the propriety of the objection.  In summary, I began 
with the view that reg 56 is expressed in mandatory terms, in that it says 
"…the Warden shall receive evidence in open court in support of the 
application and in support of any objection so lodged".  That indicated to 
me that where there was before the Warden an "objection" which was at 
law an objection for purposes of s 102 and reg 56, then, unless there was 
some lawful reason for not doing so, the Warden should allow the 
objector to appear and be heard and give evidence.  Of more significance, 
however, I consider that it is, prima facie, not the role of the Minister in 
considering an application for exemption to look at what may happen to 
the ground the subject of the mining tenement in respect of which the 
exemption certificate is sought if the Minister does decide at some future 
time that the tenement should be forfeited.  In my opinion, the only time 
when the Minister may properly consider what may subsequently happen 
to ground which is the subject of a tenement is if and when an application 
is made by some person for forfeiture.  If an application is made for the 
grant of a tenement over forfeited ground, it is then open to the Minister to 
give consideration to the merits, financial or otherwise, of that particular 
applicant. 

7  I did not consider that, as was suggested by Mr Zelestis QC, the 
failure on the part of the objector to make disclosure of the information 
sought by the applicant was capable of giving rise to any adverse 
inference against the objector in terms of the objector's bona fides nor that 
the absence of such disclosure should result in either a confinement of the 
areas or extent of cross-examination or a dismissal of the objection or a 
refusal on my part to allow the objector to be heard.  In that regard, I took 
into account that there is no express, nor in my opinion implied 
requirement in the Act or the regulations, that the type of disclosure 
sought should be made, and, additionally, that such a non-disclosure could 
not otherwise be said to be unlawful or improper or unfair. 

8  I also took the view that the overall scheme of the legislation is that 
the Minister has an overriding control of the administration of mining and 
that the Warden, acting administratively within that scheme, is required to 
conduct hearings in an open forum for applications for such things as the 
grant of a certificate of exemption.  As with the lodgment of objections to 
the granting of mining tenements, there is, in the case of objections to the 
grant of a certificate of exemption, no express limitation as to who may 
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object or as to the grounds upon which an objection may be made.  No 
such qualification is contained within either s 102 or reg 55. 

9  Mr Zelestis had also asked the question whether or not an objector 
who objects in the widest of non-specific terms (here, Ajax  simply denied 
the truth of the claimed reason for exemption) should be entitled to what 
he called a “full hearing” before the Warden.  In that respect I note that 
although reg 54(3) requires a statutory declaration to be filed by the 
applicant for the certificate of exemption, the statutory declaration may be 
lodged up to 28 days (and more if extended) after lodgment of the 
exemption application. The objection, however, must be lodged before 
that time, namely, within 21 days from the date of lodgment of the 
application for the certificate of exemption, (although that 21-day period 
may also be extended).  There is no express provision for any objector to 
either see the statutory declaration which is lodged pursuant to reg 54(3) 
nor to obtain any further particulars of the reasons for exemption prior to 
the objection being lodged.  Those factors can often mean that an objector 
has no option but to lodge an objection which is expressed in broad terms. 
As a general rule, an objection so expressed ought not, without there 
being any other reason for it being done, result in a restriction of the 
objector’s entitlements to present evidence and make submissions. 

THE EVIDENCE IN SUPPORT OF THE EXEMPTION APPLICATION 

10  The applicant called four witnesses.  By consent, a copy of a proof of 
evidence for each of the witnesses was tendered and, in each case, became 
an exhibit.  Counsel for WMC asked further questions by way of 
examination-in-chief which was followed by cross-examination by 
Mr Lawton.  On the basis of the tendered proofs of evidence and the viva 
voce evidence of each of the witnesses I make the following findings.  
Much of the evidence of the witnesses was in fact unchallenged and, in 
large part, I will simply repeat in this report, verbatim or by way of 
paraphrase, the statement of the witness contained in the proof of 
evidence. 

11  The first witness called by the applicant was Peter William Bewick 
("Bewick").  Mr Bewick has worked for WMC since 1991.  He is a 
member of the Australian Institute of Mining and Metallurgy and attained 
a bachelor of engineering from the WA School of Mines 1990.  He is the 
manager, project generation, for WMC's nickel business unit.  His role is 
to develop models and generate targeting criteria for the identification of 
large nickel deposits.  He has occupied that position since December 
2000.  For the preceding 18 months, he was the geology manager for 
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WMC's Kambalda nickel operations.  In that role he was responsible for 
WMC's surface nickel exploration in the region from Menzies to 
Norseman.  For 15 months prior to that he had been exploration manager 
for the Kambalda nickel operations.  In those aforementioned capacities 
he had, for a period approximately 2 ½ years, been responsible for WMC's 
surface nickel exploration in the region from Menzies to Norseman.  I am 
satisfied that he has a sound knowledge of the geology of that area and of 
the activities and future plans of WMC in respect of the area. 

12  I find that during the 2-½ year period previously mentioned 
Mr Bewick was responsible for what was referred to in evidence before 
me as the "Widgiemooltha" Project.  All of the tenements the subject of 
the exemption applications now before me are within the area embraced 
by the Widgiemooltha Project.  There are 77 tenements comprised within 
the project consisting of 56 mining leases, one exploration licence, 12 
prospecting licences and eight miscellaneous licences. During the relevant 
year WMC was the sole registered holder of all of the tenements in 
respect of which exemption applications are sought.  WMC has held all of 
the tenements since the original grant in 1984 with the exception of 
M15/88 and M15/90, which it acquired in 1985, and P15/3605, which it 
purchased in 1997, and M15/745, which was granted to WMC in 1994. 

13  In paragraph 23 of his proof of evidence Mr Bewick said that costs in 
relation to individual tenants are calculated by recording costs specifically 
incurred on each tenement and then adding an amount representing 
overheads which is taken to be 10 per cent or 15 per cent of the actual 
costs incurred.  He said that whether 10 or 15 per cent was claimed as 
expenditure on the form 5 report was a matter to be decided by the 
employee responsible for the final preparation of the form 5 for the 
individual tenement.  He said that the administrative overhead charge was 
based on historical statistics of the applicant which indicated that about 
25 per cent of all costs were not attributable to tenements.  In the course 
of giving his evidence, and included in the proof of his evidence, 
Mr Bewick said that he had discovered some errors in the amounts of 
expenditure claimed.  I accept that the errors were in the amounts stated 
by him and that they related to the tenements which he identified in 
connection with the errors.  I am satisfied that the overall effect of the 
errors having been made in the form 5s is that the total amount of 
expenditure in relation to all of the tenements the subject of the exemption 
applications is increased and that the total expenditure in respect of the 
individual tenements is also increased over the amount claimed in the 
respective form 5s. In the exhibited proof of evidence of Mr Bewick, at 
paras 25 to 38 inclusive, he has set out a brief summary of the work done 
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and expenditure incurred on each of the tenements the subject of the 
applications for exemption.  I accept his evidence in respect of those 
matters.  The details are in the form 5s lodged for each of the tenements. 

14  Mr Bewick conceded that, for the years identified in the exemption 
applications for the subject tenements, WMC had claimed expenditure 
which, in total, was approximately $515,000 less than the minimum 
required. 

15  In relation to the "project" ground of exemption, which is addressed 
by para (h) of s 102 of the Mining Act, Mr Bewick said that all of the 
subject tenements fell within the "Widgiemooltha" Project.  He said that 
the tenements comprising the project broadly fell into two different 
geographical regions.  The first of those regions is in the north and west 
which he described as being "…hilly terrain characterised by clay soil 
and solid rock outcroppings".  He said that access to that section of the 
project area was relatively easy.  The tenements on the east and southern 
portions of the project he described as being "…dominated by lake cover 
and sandy dunes".  He said that exploration activities in that area were 
difficult because of those surface conditions.  He described the project 
area as being  "…a largely consistent body of basaltic and ultramafic 
rocks split centrally by a granite intrusion".  He said that exploration was 
focused on basal portions of the ultramafic units where mineralisation is 
known to occur.  He said that in the project area the contact area between 
the basal portion of the ultramafic and the underlying basalt unit extends 
from the northern to the southern extremities of the area.  He further said: 
"…Systematic exploration of these prospective contacts integrates all 
available geological, geochemical and geophysical information to 
generate specific drilling targets.  This progress is ongoing and has been 
successful in identifying numerous nickel sulfide resources within the area 
of the Project…".  He went on to say in the tendered proof of evidence (at 
para 47):  "The north-eastern and south-western corners of the 
Widgiemooltha Dome are interpreted to be the most prospective for gold 
mineralisation."  He went on to say that the tenements comprised within 
the Widgiemooltha Project were prospective for both nickel and gold and 
that all of them had been explored for both minerals.  Some have been 
mined for nickel and some have been mined for gold.  He identified 
tenements upon which mining had occurred.  Only one of those tenements 
is the subject of an exemption application, namely, M15/90.  Some 
goldmining had been carried out pursuant to a joint venture agreement 
which WMC had with Resolute Ltd. 
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16  In respect of the tenements comprised within its Widgiemooltha 
Project,WMC had a system of exploration which was characterised by six 
stages, namely, acquisition of land, anomaly generation, anomaly 
verification, resource delineation, resource definition, reserve calculation.  
He said that WMC had always treated the whole group of tenements 
which were said to constitute the Widgiemooltha Project as a project for 
the purposes of exploration.  They were geographically contiguous, 
exhibit the same stratigraphic sequencing, have a common structural 
deformation throughout, have consistent geological complexities 
throughout and have had applied to them consistent exploration and 
methodology.  At para 58 of his proof of evidence he said:  "There is a 
relationship between the Widgiemooltha Project Tenements which 
logically indicates exploration in a particular sequence.  The basal 
ultramafic contact that hosts the majority of the nickel sulfide 
mineralisation extends from the southern end to the northern tip of the 
Widgiemooltha Project area."  Mr Bewick produced (exhibit PB2) 
WMC's annual technical report for the Widgiemooltha Project Tenements 
for the year ended 30 June 2000.  I accept that the report accurately 
records exploration activity carried out on all of the tenements mentioned 
therein including all of the tenements the subject of the exemption 
applications.  The report discloses that the actual expenditure on all of the 
tenements (ie, all 77) exceeds by a considerable amount the prescribed 
annual minimum expenditure requirements for all tenements.  I also 
accept that more than $2,500,000 of expenditure was incurred in mining 
on some of the Project tenements by Resolute Ltd under a joint venture 
agreement but that that expenditure was not included in the form 5s 
lodged by WMC because the information had not been provided to WMC 
by Resolute in time for it to be included in those reports. 

17  In his oral evidence Mr Bewick said that WMC considered all of the 
77 tenements said to constitute the project to be a group for purposes of 
nickel and gold exploration and that WMC essentially disregarded the 
internal tenement boundaries in planning and carrying out exploration.  
He said that from the point of view of its nickel operations WMC was 
actively currently exploring the whole Widgiemooltha Dome area.  He 
said that exploration plans were prepared quarterly and that resources 
which were set aside for exploration were divided up according to 
perceived prospectivity of areas of interest.  He said that planning and 
documentation was now more rigorous than it had been in 1999 and 2000 
and that there was now less localised planning. 

18  The Minister for Mines, pursuant to s 115A of the Act, has granted 
combined reporting status to WMC in respect of all tenements said to 
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constitute the Widgiemooltha Project.  That status was granted 
approximately 5 years ago. 

19  Mr Bewick gave evidence that in April 2000 WMC had announced 
an intention to sell some of the tenements said to comprise its project.  
Tenements have been sold to Mincor Resources and Clough Engineering.  
He said that other tenements were currently being offered for sale by 
tender.  He said that the sales and proposed sales had arisen out of a 
strategy developed by WMC whereby tenements suitable for smaller-scale 
mining operations would be sold to smaller companies which had better 
economies of scale than WMC had for conducting mining operations on 
small deposits.  He said that the nature and structure of WMC's nickel 
operations, which include mining and treatment of mined ore, meant that 
WMC could not achieve the same economies of scale which could be 
achieved by smaller operators.  He said, however, that none of the 
tenements which had been sold or which were presently available or 
marked for sale had been or would be sold outright and unconditionally.  
In each case it had been and would be the practice of WMC to only sell in 
accordance with the terms of its Tenement Sale and Nickel Purchase 
Agreements which required the purchaser in each case  to allow WMC to 
buy all of the nickel ore produced from the tenements by the purchaser.  
The object of such tied agreements was to take advantage of the tenement  
purchaser's economies of scale which would result in a consistent supply 
of ore to WMC's Kambalda nickel concentrator which would thereby 
extend the life of WMC's operations at Kambalda. It would also extend 
the life of mining operations on smaller deposits which could otherwise 
only be mined less efficiently and less profitably by WMC. 

20  In respect of the "unworkable ground" reason for exemption 
Mr Bewick said that on E15/201 and P15/3605 the ground was partially 
unworkable.  He said that the tenements were partly covered by salt lakes 
and that traditional exploration techniques and drilling equipment could 
not be used.  He said that the ground was not workable using standard 
equipment and conventional exploration techniques.  He said that where 
the tenements were covered by salt lake they were impassable to wheeled 
vehicles.  He said that the gypsum sand dunes fringing the lakes were 
unreliable for wheeled-vehicle access and could not support a normal rig 
and that, therefore, much of those two tenements was unworkable without 
a special rig.  He said that WMC had been trying to develop innovative 
geochemical techniques to explore the salt lake areas and that it had 
commenced a hydrogeological program in the south-west portion of the 
project area which included E15/201.  He agreed that some portions of 
M15/81 were amenable to conventional exploration techniques.  In 
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respect of the water covered areas he said that one of the techniques which 
WMC had tried was water bore sampling where holes had been drilled in 
a broad grid system down to underlying rock, slotted casing installed, the 
water had been allowed to flow back into the bores and was then sampled 
and analysed.   He believed that that technique, although not new, had not 
previously been used before in Western Australia and said that WMC's 
understanding of how identified anomalies occur was incomplete.  He said 
that to date WMC had done the drilling, sampling, analysis, interpretation 
of the analysis from each hole and was now looking at the anomalies.  It 
has sponsored a PhD student to study the process.  It was expected that 
those studies would be completed at the end of 2002. 

21  During cross-examination Mr Bewick's attention was drawn to a 
number of matters contained within exhibit PB11, WMC's annual 
technical report.  At para 5.1.3.4 under the heading "Recommendations" it 
is stated that:  "No further drilling is planned for the Mt Eaton area at this 
stage."  The Mt Eaton area includes E15/201 which is one of the 
tenements in respect of which a certificate of exemption is sought.  
Mr Bewick said that drilling had been completed on E15/201and that 
geochemical work would now be done.  He said that WMC had done its 
best to cover the entire Mt Eaton area with geochemical drilling.  I note 
that in the report, immediately prior to P23, appears figure 6 entitled "Mt 
Eaton Hydrogeochemistry Geology and Drill Hole Collars".  Figure 6 
appears to show the boundaries of a group of tenements, one of which I 
take to be E15/201, with some underlying geographic features depicted 
and showing what I take to be a grid pattern of drill holes each hole 
indicated by a black dot next to which are some letters and numbers; in 
each case the letters being "EAT".  I also note that para 5.1.3.4 goes on to 
say, "The results and recommendations of the geochemistry work are 
discussed in section 7.2.3" 

22  Mr Lawton also referred Mr Bewick to para 5.2.1.4 of WMC's 
annual technical report.  At the conclusion of that paragraph it is stated 
that no further drill testing is recommended.  There is reference in that 
paragraph to "Wattle Dam" which is an area within M15/97, a tenement in 
respect of which an exemption certificate is now sought.  Mr Bewick 
indicated that M15/97 was one of the tenements which it was proposed by 
WMC would be offered for sale under its standard Tenement Sale and 
Nickel Purchase Agreement. 

23  In cross-examination Mr Bewick said that in respect of M15/96 
WMC had no nickel target developed on the tenement but that it did have 
a specific gold target there. 
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24  Mr Lawton drew the attention of the witness to para 5.3.2.4 of the 
annual technical report where, under the heading "Recommendations", it 
is recommended that no further work be done in what is described as the 
Springbok area.  Mr Bewick said that Springbok was located in the 
northern part of M15/80 (a tenement in respect of which an exemption 
certificate is sought).  He said that in June 2000 WMC had decided to do 
no work connected with its nickel activities on that tenement.  However, 
WMC's gold exploration team had requested that the tenement not be 
sold. 

25  Mr Bewick said that M’s 15/81 and 90 had been sold pursuant to 
WMC's standard sale and nickel purchase agreement and that M’s 15/76, 
88 and 745 had been offered for sale and are at present the subject of the 
second round of the tendering process used by WMC.  He said that 
M15/97 and 99 to 101 were also for sale and were the subject at present of 
the first round tendering process.  He said that P15/360 and E15/201 had 
never been offered for sale.  Mr Bewick also gave evidence that WMC 
had reserved to itself gold rights in respect of probably two-thirds of the 
tenements which had been sold. 

26  The next witness called by WMC was Mr Stephen Twyerould.  As 
with the previous witness, a proof of evidence of Mr Twyerould was 
tendered (exhibit D).  Mr Twyerould also gave oral evidence at the 
hearing. 

27  Mr Twyerould is the geology manager, gold, at WMC's gold 
business.  He has held that position since August 1997.  He has been 
employed by WMC for approximately 15 years, half of which has been in 
connection with the company's gold business. 

28  In his evidence Mr Twyerould expressly corroborated the proof of 
evidence of the previous witness, Mr Bewick, concerning the geology of 
the Widgiemooltha Dome at paras 45 to 48 of Mr Bewick's statement.  He 
said that, on a geological basis, the Widgiemooltha area was as much a 
project for gold as it was for nickel.  He said that all of WMC's gold 
project ranking was done through a central database with prioritisation of 
gold targets being allocated to targets identified on the database.  The 
general prioritisation of exploration is dependent upon the prospectivity of 
particular targets and upon management strategies.  Mr Twyerould said 
that WMC's gold geology staff had done substantial work in the last 2 
years in analysing the geology of the Widgiemooltha Project area in 
allocating gold targets and in prioritising those targets, which work had 
not been reflected in the form 5s for the project tenements because much 
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of the work relates to WMC's overall strategic planning activities.  He said 
that the process of identifying gold targets is an ongoing one, that data 
from the whole project area is collected in its central database, that a 
comprehensive geological and technical assessment is made of the whole 
area based upon information obtained from all activities on all tenements 
and that there is a continual reconsideration of the data with a view to 
updating and improving methodology which includes assessment of 
existing and past methods of testing for anomalies. 

29  Of the 13 tenements the subject of the exemption applications 
Mr Twyerould referred to five which contained an identified gold target.  
Six of the tenements contained no identified gold target.  Two had been 
sold; in respect of one, WMC had not retained its rights to explore for 
gold and, in respect of the other, WMC had retained the rights to explore 
for gold on the tenement.  He said that WMC was, at present, unable to 
explore all of the targets simultaneously.  He said that time was required 
for the applicant to plan for exploration and to work through its priority 
list from high priority targets to lower priority targets. 

30  The gold targets identified by WMC, he said, span tenement 
boundaries and are based on geology regardless of where the tenement 
boundaries are.  He said there was a major through-going structure on the 
western side of the Widgiemooltha Dome comprised by what he described 
as a zulecha shear which ran roughly in a north-south direction for about 
100 kilometres.  He considered that to be a major gold-controlling 
structure and said that there was evidence of faults coming off that major 
structure in the Widgiemooltha dome area. 

31  Timothy Mark Gilbert was the third witness called by the applicant.  
His proof of evidence was tendered (exhibit F).  Mr Gilbert is the mining 
manager of WMC's Kambalda nickel operations and has been since 1991.  
In that position he is responsible for all nickel mining operations in that 
area which includes nickel mining operations at Widgiemooltha.  
Mr Gilbert's evidence related to matters connected with the sale of 
tenements in the manner previously described in this report.  He said that 
WMC's Kambalda nickel operations have the mill capacity to produce 
30,000 to 35,000 tonnes of nickel concentrate per annum.  Following a 
decline in the world nickel price in early 1999 a number of WMC's nickel 
mines connected with the Kambalda nickel operations were put on care 
and maintenance and, consequently, nickel concentrate production was 
reduced.  In late1999 the company began to consider its options and one 
suggestion was to consider using smaller producers to mine smaller 
deposits which could not be economically or as economically mined by 
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WMC.  He explained the basis of the company's decision in paragraphs 10 
and 11 of the proof of evidence where he said: 

"10. In mining operations, the cost of extracting ore dictates 
the grade at which mining must stop.  That is, a low cost 
producer can afford to mine a lower grade of ore.  That 
in turn means that more ore can be extracted from a mine 
by a low cost producer.  WMC's KNO operations, as 
noted above, have a high cost relative to WMC's other 
operations… 

11. WMC's operations are generally geared towards 
operating large mines (ie, in excess of 1,000,000 tons of 
ore per annum or 100,000 tons of contained nickel).  
Accordingly, its exploration is directed to locating larger 
nickel deposits.  Presently the view held by WMC's KNO 
business group is that we have found most, if not all, of 
the 'large' deposits that exist in the Widgiemooltha 
Project area.  Accordingly, we thought that it was 
appropriate to consider a structure by which WMC 
could: 

(a) open up land in the Widgiemooltha Project to 
mining and exploration by juniors in order for it 
(WMC) to continue to participate in the project 
area; and 

(b) retain the benefit of the mine in the sense of toll 
treating the ore mined from the tenements, 
purchasing the concentrate and smelting nickel." 

32  He said that one of the reasons for that decision was to increase the 
life of the Kambalda nickel operations.  He went on to identify four 
blocks of tenements considered to be appropriate for sale.  Those blocks 
included M’s 15/76, 81, 88, 97, 99 to 101 and 745. 

33  Mr Gilbert said that WMC was not simply selling off tenements.  He 
said that the sale process involved a sale of the tenements in conjunction 
with an ore tolling and concentrate purchase agreement whereby the 
purchaser was obliged to advise WMC annually of estimated ore 
production over the next 2 years and, every month, was required to 
nominate what would be produced in that month.  Sanctions applied 
where there was more than a 15 per cent variance from the nominated 
monthly production.  He said that the ability to require forecasts and 
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production nominations from the purchasers of the tenements enabled 
WMC to continue to manage its operations to provide high quality nickel 
concentrate.  The purchase agreements meant that WMC was able to insist 
upon and maintain a standard of ore quality which was acceptable to its 
production objectives. 

34  Mr Gilbert emphasised that WMC would not sell tenements at any 
price and would self-undertake mining on tenements otherwise identified 
for sale if it could not identify an appropriate junior to conduct mining on 
the tenements. 

35  The final witness called by WMC was David Moore.  A proof of 
evidence was tendered (exhibit H).  Mr Moore is the managing director of 
Mincor Resources NL ("Mincor") and has been since 1999.  A joint 
venture comprising Mincor and Clough Mining and Donegal Resources 
was formed to tender for the purchase of some of the tenements offered 
for tender by WMC in April 2000.  The joint venture acquired 16 
tenements in February 2001; included were M’s15/81 and 90.  Mr Moore 
said that the joint venture had successfully commenced mining on one of 
the tenements which had been acquired and that in March 2001 had sold 
to WMC 743 tons of nickel, 68 tons of copper and 26,500 pounds of 
cobalt in concentrate for $6,000,000.  He said that similar production was 
achieved in April and was expected in every month for the anticipated 4- 
year  life of the mine .  He noted, however, that none of the production 
had come from either M15/81 or 90.  He said that the joint ventures 
wanted to extend the scope of their operation to those two tenements, 
however, had not done so because both are subject to plaint by Ajax. 

36  In oral evidence Mr Moore explained that the joint venture partners 
had chosen a different mining method to that used by WMC.  He said that 
the method chosen, which he described as "half-uppering", took longer 
than the "long-hole stoping" method employed by WMC but produced 
less waste and was more suitable for a smaller operation such as that 
conducted by the joint venturers.  It also focused much more precisely 
upon the ore body than long-hole stoping. 

37  During cross-examination Mr Moore said that the continued success 
of the joint venture operation was dependent upon retaining both M15/81 
and 90 as production from those tenements was an integral part of their 
projected operations. 
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SUBMISSIONS 

38  Before addresses commenced Mr Zelestis QC advised me that WMC 
no longer relied upon the reason for exemption based upon s 102(2)(e) in 
respect of any of the exemption applications. 

Ajax's Submissions 

39 In relation to the reason for exemption based upon s 102(2)(b) Mr Lawton 
submitted that a tenement holder could not keep coming back to the 
Minister year after year and saying that it needed further time to evaluate 
previous work that has been done on a particular tenement in order to plan 
future exploration or mining.  He said that that reason could only be 
considered in a very limited number of instances and drew attention to the 
fact that it had been raised in respect of some of the tenements which had 
in fact been sold or targeted for sale.  He said that to say that further time 
was required to plan for the future was inconsistent with the sale or 
intention to sell. 

40  Mr Lawton then focused upon the individual tenements the subject of 
the exemption application and to the amount of shortfall in claimed 
expenditure in each case.  In relation to M15/99 he conceded that it 
appeared, on the basis of the evidence produced by WMC, that the 
expenditure requirement had in fact been met. 

41  In relation to the tenements in respect of which the exemption had 
been sought, inter alia, upon the basis that the ground was unworkable 
(s 102(2)(d)), Mr Lawton submitted that the evidence was insufficient to 
justify an exemption being granted for that reason.  He said that there was 
no evidence as to what it would in fact cost to carry out work on the 
ground so that a judgment could be made as to whether or not it was 
reasonable that the tenement be worked at the identified cost.  He said the 
effect of the evidence was that the ground was very difficult to work using 
conventional methods and that it was therefore very expensive but, in 
effect, he said, that evidence fell short of establishing that the ground was 
unworkable as contemplated by paragraph (d).  Mr Lawton further 
submitted that the notion of unworkability is meant to encompass a 
temporary situation only and it does not extend to a tenement which was, 
as he put it, "permanently unworkable".  He said, that in the latter 
situation it was correct to approach the question of whether or not an 
exemption should be granted because of unworkability from the 
perspective that, in a case such as the present one, involving a salt lake 
which was always present, the tenement holder had in fact taken up the 
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ground by way of grant with that knowledge and had thereby undertaken 
to expend a certain amount of money on or in connection with the 
tenement with that feature upon it. 

42  In respect of the tenements which had been sold or which it was 
planned to sell and in respect of which an exemption certificate was 
sought, Mr Lawton said that any project which WMC had did not include 
such tenements.  He conceded that up until November 1999, when the 
decision was taken to dispose of the tenements, WMC had a project which 
included those tenements.  He also submitted that the project was one for 
nickel and not for gold. 

43  In relation to the reliance by WMC upon s 102(3) of the Act 
Mr Lawton said that there was really no evidence of any matter not 
contained within paragraphs (a) to (h) of subsection (2) which would 
justify the granting of the exemptions sought. 

WMC's Submissions 

44  Mr Zelestis QC began by submitting that while the object of the Act 
is to achieve exploitation of the State's mineral resources, nevertheless, 
s 102 recognises that that legislative object is not to be pursued at any cost 
and is not meant to be pursued in an inefficient or uneconomical way.  He 
argued that s 102 is a recognition of the importance of the use by the 
mining industry of capital resources which are available to it in an 
efficient and reasonable manner. 

45  In respect of the project reason for exemption Mr Zelestis QC 
submitted that paragraph (h) should not be read in an unduly narrow 
manner.  He said that, as with other reasons set out within s 102(2), the 
project reason for exemption recognises that where a group of tenements 
is held and dealt with as a project by the holder it is appropriate that the 
tenements be exploited in a commercially appropriate and sensible way.  
He said the same rationale underpinned the reasons for exemption 
contained in paragraph (b), namely, that time is required to evaluate work 
done or to plan future exploration or mining or to raise capital.  In 
connection with subsection 102(3) of the Act, he submitted that the Act 
thereby provided for an exemption to be granted for some reason which  
did not quite fall within any of those mentioned in subsection (2) but 
which reflected or came within the spirit of the reasons contained within 
subsection (2). 
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46  Mr Zelestis QC submitted that the tied sale agreements whereby 
WMC was endeavouring to dispose of some of its assets for the reasons 
previously referred to was an example of conduct within the spirit of 
subsection (2) but where there was difficulty in bringing the conduct of 
WMC within the literal meaning of any of its paragraphs.  He said that the 
conduct of WMC in that regard was an example of where the provisions 
of subsection (3) could have application because what was being done by 
WMC was intended to and would result in  purchasers introducing capital 
in circumstances where there would be a continuing exploitation of the 
tenements which had been sold, with encouragement to do so being 
present in the form of WMC's commitment to buy ore.  That was, he said, 
consistent with the notion that it was not the intention of the legislation 
that monetary resources be used inefficiently or in a wasteful manner and 
that alternative and efficient courses of conduct on the part of tenement 
holders which continued to promote the overall objectives of mineral 
exploitation should be supported. 

47  Counsel submitted that the operations of WMC in respect of all of 
the tenements said to constitute the Widgiemooltha Project contained all 
of the elements necessary to constitute the whole operation as a project for 
purposes of s 102(2)(h).  There was the inter-relationship of the geological 
structures throughout the tenements, the planned approach of WMC to 
exploitation of the tenements, the treatment by WMC, in terms of 
exploration and planning and compilation and use of data, of all of the 
tenements in a coordinated and inter-related manner and there was the 
implementation in a controlled and systematic way of planned activities 
on all of the tenements said to constitute the project. 

48  In relation to the two tenements in respect of which reliance was 
placed upon paragraph (d), namely, unworkability, (E15/201 and 
P15/3605), Mr Zelestis QC said that the evidence showed that WMC was 
approaching the difficulties created by the water and the terrain on those 
tenements in a commercially sensible way.  In that regard he pointed to 
the fact that there was no evidence presented at the hearing whereby it 
could be said that it appeared that there was another way of approaching it 
other than the way in which WMC had or that it wasn't as difficult or as 
expensive to work the tenement by conventional means as WMC's 
witnesses had indicated in evidence.  On the contrary, he said, WMC had 
produced evidence that it would be very expensive to conduct drilling and 
other conventional exploration operations and activities on those two 
tenements and, further, that WMC was investigating alternative 
exploration and assessment techniques such as the drilling of bores in the 
lake and the subsequent sampling of water which enters the bores.  As he 
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pointed out, that evidence is uncontradicted.  In any event, it was 
submitted, the activities, past and planned, on those two tenements had to 
be viewed in the context of the whole project.  It was also necessary, 
counsel said, to assess the merit of WMC's approach to those two 
tenements.  He further submitted that the Warden and the Minister should 
be careful that the approach taken to a situation such as that which existed 
in respect of those two tenements, where there was evidence that 
conventional techniques were impractical (either financially or 
technically), is not one which would discourage innovative research and 
development of new methods of investigation and analysis.  He suggested 
that it was equally important to not  adopt an approach which would result 
in financial and other resources being expended merely for the purpose of 
complying with the expenditure requirements and without there being any 
desire or expectation or likelihood that any beneficial result,  in terms of 
either exploration or productive mining results or by way of efficient use 
of financial or other resources, would be achieved. I agree with both of 
those submissions 

49 In relation to the objector's submissions, which were to the effect that after 
a period of about 17 years in respect of most of the tenements there had 
been many certificates of exemption granted, it was pointed out that the 
evidence established that expenditure in the order of $8,000,000 had been 
incurred compared to the minimum required expenditure of slightly in 
excess of $3,000,000 together with the fact that there had been some 
significant mining operations for nickel conducted within the tenements 
comprising the project. 

50  The applicant submitted that the sales of the tenements, both past and 
planned for the future, did not, insofar as those tenements were concerned, 
remove them from the whole project as soon as the decision was made to 
dispose of them.  That was because of the tied sale arrangement whereby 
WMC endeavoured as best as it could to ensure that mining would 
continue or, where it had not already commenced, would commence and 
that because of the increased production in the area, its Kambalda nickel 
operations would be further sustained and the life of the tenements which 
had been sold would also be extended due to the capacity of the 
purchasers to conduct economically viable mining operations on smaller 
deposits and using lower grade ore. It must also be borne in mind that in 
the present case, during the relevant year, none of the tenements had in 
fact been sold. Reference was made to the decision of the Full Court in Re 
Calder; ex parte St Barbara Mines Ltd (1999) WASCA 25 at para 33.   
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51  During the course of submissions Mr Lawton produced a table 
headed "WMC Tenement Expenditure".  That table purported to contain a 
summary of the history of the tenements showing of total expenditure 
required over the life of the tenement, years when expenditure had been 
met, total actual expenditure, total exempted expenditure, percentage of 
total expenditure exempted, expenditure claimed in the form 5 last lodged 
for each tenement, the required expenditure for the year connected with 
that last form 5 and the percentage of expenditure not met.  Mr Zelestis 
QC did not concede that the table presented by Mr Lawton was accurate 
and, by my leave, provided me with a "WMC version" of the same table 
together with a new table entitled "Actual Expenditures Compared with 
Required Total Expenditure".  There are differences between the two 
tables.  There are apparent errors in both the Ajax and the WMC version.  
In the WMC version of the table,  I note that in the "percentage not 
expended" column in respect of M’s 15/80, 76, 81 and 745,  it appears 
that what has in fact been inserted in relation to those tenements is a 
percentage of required expenditure which was in fact claimed as having 
been expended.  It appears that as a consequence of that error the 
"non-expended percentage last form 5" total which is shown in the bottom 
right-hand corner of the WMC version as being 53.05 per cent should be 
approximately 74 per cent. 

CONCLUSIONS 

Project 

52  In his reasons for decision in St Barbara Mines (supra)) Malcolm 
CJ said (para 33):  

                                                                                 

 “Because the term "project" in s102(2)(h) of the Act is not defined, 
it bears its ordinary meaning, namely a "plan", "scheme" or 
"undertaking".  In the context of s102(2)(h) it is to be construed in 
a practical, commercial way and so as to include a mineral 
exploration project which involves an existing plan, scheme or 
undertaking for the exploration and/or mining of two or more 
tenements.  The plan, scheme or undertaking may be formal or 
informal and may be amended or supplemented from time to time.  
It may contemplate the gradual and co-ordinated development of 
the relevant tenements progressively or sequentially.  In my 
opinion, the evident purpose of s102(2)(h) is to enable a mining 
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entity to invest substantial capital in mining or exploration of one 
or more of a group of mining tenements incorporated within a 
project without risk of forfeiture of other tenements in the project 
for non-compliance with the individual expenditure conditions 
otherwise applicable. 

         At para 39 the Chief Justice also said: 

  “In the context of s102(2)(h), the jurisdiction to grant a certificate of 
exemption is dependent upon the existence of the set of circumstances 
contemplated by s102(2)(h).  The primary consideration which 
triggers the jurisdiction to grant the exemption is "that the mining 
tenement is comprised within a project involving more than one 
tenement…” 

53  I am satisfied that, both prior to and after the decision which was 
made by WMC in November 1999 to sell some of its tenements, all 77 
tenements held by WMC prior to sale and all of the remainder of the 
tenements held by WMC after sale in what WMC describes as the 
“Widgiemooltha Project” tenements did, for purposes of s 102(2)(h) of the 
Act, comprise a "project".  The fact that during the relevant tenement year 
a decision had been made to sell some of the tenements did not, in my 
opinion, mean that those tenements targeted for sale could no longer be 
considered as part of the project within which they were included prior to 
the decision as to their sale having been made.  I consider that what 
his Honour Malcolm CJ was in effect saying in St Barbara Mines in the 
passages mentioned above was that  “project” is a reference to a plan or 
scheme or undertaking which is a  dynamic commercial enterprise which 
may change in many ways during its life without necessarily ceasing to be 
a project for purposes of s 102  

54  I am of the opinion that the decision to sell the tenements was a 
reasonable and sensible part of the ongoing commercial mining operations 
of WMC which related to the whole of the tenements that constituted the 
project.  A project can be enlarged by the acquisition of new ground 
acquired after the project has been initially commenced and a project may 
be refined by means of the disposal of tenements, the retention of which is 
no longer compatible with the planned objectives of those responsible for 
the management of the whole project. It is the latter course of conduct 
which has been pursued in the present case by WMC. In the case of either 
acquisition or disposal of tenements, the prior proper characterisation of 
the totality of the operations as a “project” is not negated merely because 
of subsequent acquisitions or disposals. There may, of course, be some 
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instances where additional factors will, in conjunction with changes to the 
number of tenements that comprised a project, have the consequence that 
there is no longer a project for purposes of s 102. The  present case is not 
one where any such additional factors exist. I agree with Mr Zelestis QC's 
submissions, namely, that the intended result and the actual result 
achieved and which will be achieved by WMC in selling some of the 
tenements is the enhancement of the whole project (as it is and 
subsequently will be comprised after such sales) in terms of its 
profitability and financial viability and, further, that it will result in greater 
utilisation of its Kambalda nickel concentrator.  All of those things are 
directed towards and are likely to achieve more efficient and sustained 
exploitation of the mineral resources of the area covered by the project 
tenements. That is consistent with what the Act seeks to achieve. 

55  Without making any express findings as to the amounts set out in 
either the Ajax version or the WMC version of the tables presented to me 
during closing submissions, it is clear from them that WMC has, over the 
life of all the subject tenements, received exemptions in a significant total 
amount and in significant amounts in respect of several tenements.  It can 
be seen that total actual expenditure in the region of $16,000,000 has been 
claimed as actual expenditure in respect of only five of the project 
tenements, namely, M15/88, 90, 96, 97 and 101.  That is out of a total 
claimed actual expenditure of just over $18,000,000 and represents around 
90 per cent of the total claimed expenditure.  That means that of the total 
claimed expenditure something in the order of only 10 per cent is claimed 
as having been expended on the remaining eight tenements.  That is a 
cause for some concern, particularly when some of the tenements have 
been held for 16 or 17 years and have been the subject of exemptions of as 
much as 71 per cent of the required expenditure (M15/80).  It is important, 
however, that the impact of such figures is not such as to cause sight to be 
lost of the underlying legislative objectives of s 102 and, in particular, 
s 102(2)(h).  I agree with Mr Zelestis QC that the discretion given to the 
Minister to allow an exemption in respect of a tenement which is part of a 
project must be seen in the context of an overriding legislative policy 
which is to encourage the holders of tenements to explore for and to mine 
minerals, to do it in an efficient and timely manner and to do it with the 
understanding that, subject to the holder being seen to be working towards 
achievement of the legislative end of continuous and effective mineral 
exploitation, the tenement holder may have an expectation that the 
tenement will be retained until the tenement, as intended within the scope 
of the holder's plans, is to become the subject of appropriate activity.  In 
the present case the evidence of WMC's witnesses satisfies me that during 
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the relevant year each of the tenements the subject of the exemption 
applications now before me was part of a project for purposes of 
s 102(2)(h).  There is no dispute that the aggregate expenditure 
requirement for all of the individual tenements was exceeded by the 
aggregate claimed expenditure in respect of all of the project tenements 
and that, therefore, had that aggregate claimed expenditure been 
apportioned to each of the tenements within the project, the expenditure 
requirement for each of those tenements would have been satisfied. 

56  For the above reasons I am satisfied that the applicant has fulfilled 
the criteria set out in s 102(2)(h) and established that a certificate of 
exemption should be granted for that reason.  In my opinion the "project" 
reason for exemption has been clearly established and I therefore do not 
consider it necessary for me to express any conclusion as to whether or 
not the certificate of exemption is justified upon any of the other reasons 
put forward by the applicant. 

RECOMMENDATION 

57  I recommend to the Minister that he grant a certificate of exemption 
in respect of all of the tenements for which a certificate has been applied. 
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