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RULING ON INTERLOCUTORY APPLICATIONS 

 

THE APPLICATIONS 

1  Western Mining Resources Ltd ("WMC") has made an application 
by way of chamber summons for an order for production of documents 
and information forming the basis of an expert's report which was filed 
and served on behalf of Quartz Water Leonora Pty Ltd ("Quartz") 
pursuant to an order made by consent by me on 10 November 2000. 

2  WMC has also applied, by way of chamber summons, dated 22 June 
2001, for leave to amend its objection 124/990 to Quartz's application for 
miscellaneous licence L36/139.  By a second chamber summons, also 
dated 22 June 2001, WMC seeks an order that objection 4/001 by Quartz 
to WMC's application for miscellaneous licence L36/142 and Quartz's 
objection 2/004 to WMC's application for miscellaneous licence L57/17 
be struck out on the grounds that they are vexatious and frivolous and 
have no prospect of success.  By the same summons, WMC seeks a 
further order that Quartz file and serve a minute of proposed amendment 
of objections 4/001 and 2/004 within 7 days and that such minute then 
stand as the objection in each case unless an objection to the amendment 
is raised by WMC. 

3  I received written submissions on behalf of both Quartz and WMC 
and heard further oral submissions on behalf of both parties on 3 July 
2001. 

THE APPLICATION FOR PRODUCTION OF DOCUMENTS 

4  WMC and Quartz are competing applicants for miscellaneous 
licences to take ground water from what is roughly the same area.  Each 
has objected to the grant to the other of a miscellaneous licence for that 
purpose.  By an order made by consent on 10 November 2000 I directed 
that the applications of Quartz and WMC would be heard together.  At the 
same time I also ordered, again by consent, that all parties were to 
exchange copies of reports of experts which each party would seek to use 
at the hearing of the applications.  Both Quartz and WMC filed and 
exchanged reports of experts.  By its application for production of 
documents related to the expert's report lodged by Quartz, WMC seeks to 
obtain a number of documents of which mention is made in the expert's  
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report and which, WMC says, are essential in order that WMC gain a 
proper understanding of the contents of the report and be thereby enabled 
to fully assess and evaluate the contents of the report and the conclusions 
arrived at Quartz's expert, Donald Scott. 

The Submissions of WMC Upon the Production of Documents 

5  In effect, Mr Gerus directed his submissions towards four broad 
areas, namely, the power of the Warden to direct and control proceedings 
before the Warden when the Warden is acting in an administrative 
capacity, the powers of the Warden pursuant to s 41(3) of the Mining Act 
1978 ("the Act") to require an applicant for a miscellaneous licence to 
produce information in support of the application, the general rule of 
evidence described as the "basis" rule in connection with expert evidence, 
and the statutory regime in the State for allocation of water resources. 

6  In relation to the power of the Warden to direct and control 
proceedings, Mr Gerus submitted that without the production for 
inspection by WMC of the five attachments to Mr Scott's report which are 
sought by WMC, the Warden would not be able to properly evaluate the 
summary report of Mr Scott which made reference to, but which did not 
exhibit, those documents, being documents upon which Mr Scott relied in 
arriving at the conclusions which he expressed in the summary report.  It 
was submitted that the Warden must be able to adequately evaluate the 
weight that should be given to opinions expressed by expert witnesses and 
that that could not be done without the attachments being put before the 
Warden.  If the attachments were placed before the Warden during the 
hearing of the applications and objections without having first been 
produced to WMC, then, it was argued, WMC would be placed at a 
significant disadvantage.  He made reference to my decision in Latham v 
Greater Australian Gold NL (unreported; 26 June 1998; Mining 
Warden; vol 13 folio 11). 

7  Section 41(3) of the Act applies to the making of applications for the 
grant of miscellaneous licences.  Section 92 says that s 41 of the Act 
applies "…with such modifications as the circumstances require…".  
Section 41(3) says: 

"An applicant for a prospecting licence shall at the request of the 
mining registrar or warden furnish such further information in 
relation to his application or such evidence in support thereof as 
the mining registrar or warden may require but the mining 
registrar or warden shall not require information or evidence 
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relating to assays or other results of any testing or sampling that 
the applicant may have carried out on the land the subject of his 
application." 

8  Mr Gerus argued that because s 92 directed that there be a 
modification as the circumstances require in the application of s 41 to 
miscellaneous licences, some flexibility in interpretation and operation of 
the provisions of s 41(3) in the context of miscellaneous licences was 
proper and was called for.  He said that the limitation contained within 
s 41(3) as to the type of information or evidence which the Warden or 
Registrar require should not be applied to applications for miscellaneous 
licences.  He said the reason for such a modification in the case of 
miscellaneous licences arose from two features, namely:  "…(a) the 
fundamental difference between ownership of minerals and rights to use 
water resources; and (b) the fact that miscellaneous licences are capable 
of being granted over existing tenements…".  He made reference to the 
provisions of the Act which have the effect that the Crown owns all 
minerals until those minerals are mined, whereupon they become the 
property of the miner. He then referred to the provisions of the Rights in 
Water and Irrigation Act 1914 ("the Water Act") whereby ground water is 
intended to be a shared resource which is allocated by the Waters and 
Rivers Commission and in respect of which water no exclusive rights are 
granted or otherwise acquired merely by reason of the grant of a mining 
tenement under the Mining Act.  He said that, in that context, where a 
Warden is considering competing applications for a miscellaneous licence 
to facilitate access to ground water, it is important, for the Warden to have 
sufficient information to satisfy the Warden whether or not any 
miscellaneous licence should be granted and, if so, to whom and that, for 
that reason, the Warden should be entitled to obtain evidence pursuant to 
s 41(3), in the case of miscellaneous licence applications for access to 
water, which information could not otherwise be required by the Warden. 

9  In respect of the use to which any evidence in support of an 
application for a  miscellaneous licence which the Warden obtained 
pursuant to s 41(3) may be put, Mr Gerus said that there were indications 
in the Mining Act and elsewhere which were to the effect that the Warden 
would be able to make such evidence available to an objector or a 
competing applicant.   Those indicia, he said, were the requirement that a 
hearing for the grant of a miscellaneous licence which is objected to is to 
take place before the Warden in Open Court, the use of the word 
"evidence" in s 41(3), the broad nature of the inquiry to be undertaken by 
the Warden (see Western Reefs Ltd v Eastern Goldfields Mining Co 
Pty Ltd (1990) 1 WAR 546), the requirement that the Warden act in a 
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judicial manner when fulfilling the administrative role of determining an 
application for a miscellaneous licence.  Counsel also made reference to 
the comments of McKechnie J made in Re Malley SM; Ex parte 
Gardner (2001) WASCA 29 concerning the role and power of the 
Warden when sitting in Open Court. Counsel submitted that if the Warden 
has authority to hear, receive and examine evidence according to the rules 
of evidence under the Mining Act, then it should be taken that it was the 
intention of Parliament that evidence obtained pursuant to s 41(3) could 
be provided to an objector. 

10  Concerning the admissibility of expert evidence and the application 
of the basis rule, Mr Gerus drew my attention to several authorities 
including Phipson on Evidence (14th Edition 1990) para 32.14, to the 
decision of the Full Court of WA in Pownall and Others v Conlan 
Management Pty Ltd and Another (1995) 12 WAR 370 and to the case 
of "The Ikarian Reefer" (1993) 20 FSR 563. 

11  It was submitted by Mr Gerus that the filing by Quartz of the 
summary report of Mr Scott had the effect of bringing before the Warden 
issues of fact concerning the quality and quantity of water required by 
WMC and by Quartz, the availability of water at Depot Springs and who, 
if any, of the applicants should be granted a miscellaneous licence and, if 
so, over what areas and subject to what conditions.  He said that the 
information sought to be disclosed by the production of the documents in 
question was relevant to those issues.  Mr Gerus relied upon the affidavit 
of Mr Berry dated 2 April 2000 and filed in these proceedings.  He relied, 
in particular, where Mr Berry stated that without inspecting the documents 
in question the validity of the conclusions of Dr Scott cannot be examined 
and tested. 

12  As to issues adverted to by the objector concerning the sensitivity 
and confidentiality of the attachments, Mr Gerus said that the documents 
already filed by Quartz, in particular the summary report of Mr Scott, 
raised the issues which I have just mentioned and that, those issues having 
been raised, it was not open to Quartz to avoid full evaluation of material 
relevant to those issues by simply claiming sensitivity or commercial 
confidentiality. 

The Submissions of Quartz Upon the Production of Documents 

13  Mr Lawton's primary submission upon this issue was simply that a 
Warden hearing an application for the grant of a miscellaneous licence has 
no power to make the order sought by WMC.  He said that there was 
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nowhere in the legislation an expressed power, administrative or judicial, 
vested in the Warden which enabled such an order to be made.  He did not 
dispute that the law concerning the admissibility of the evidence of 
experts is as set out in the authorities referred to by Mr Gerus.  He argued 
that s 41(3) of the Act is designed to protect commercial knowledge and 
that, in this case, Quartz objected to the production of the documents 
sought because of its commercial sensitivity.  In his written submissions 
he made reference to the cost to Quartz and its parent, Anaconda Nickel 
Ltd, in obtaining the data which is included in the material which WMC 
wants to see and to the advantage which the possession and knowledge of 
it may give to WMC.  He submitted that there was no reason why the 
provisions of s 41 should be read down in respect of a miscellaneous 
licence application where the purpose of the application was to gain 
access to ground from which ground water could be extracted.  He further 
submitted that, as the Water and Rivers Commission was the body which 
finally determined allocation of water and as the information obtained by 
Quartz had been supplied to the Commission, there was no need for it to 
be produced before a Warden and that the Warden should accept that, 
having such information before it, the Commission would make "…the 
correct decision in allocating water". 

14  In conclusion, Mr Lawton submitted that if the material sought had 
to be produced, then it should not be released to WMC  but should be 
produced to an independent hydrologist arranged by WMC who should 
only be allowed access on the basis that he or she certify that he or she has 
no interest in the matter in issue, will not disclose the material to anyone 
other than counsel for WMC and that counsel for WMC would undertake 
not to disclose the data to WMC.  Mr Lawton also drew my attention to 
the affidavit of Mr Martin which has been filed and in which Mr Martin 
said that it was his opinion that it was not correct that WMC could not 
adequately assess and evaluate the contents of Mr Scott's summary report 
without seeing the attachments which WMC sought to have produced. 

15  In response, Mr Gerus questioned the weight which should be given 
not only to Mr Martin's affidavit but also to that of Mr Jordan, being a 
further affidavit lodged by Quartz. 

Conclusions as to the Production of Documents 

16  I am of the opinion that I do not have any power to make the order 
sought by WMC.  I do not accept that the provisions of s 41(3) of the Act 
should be read down in the manner suggested by Mr Gerus.  I agree with 
Mr Lawton that the proviso contained within subsection (3) which limits 
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the material which the Warden may require the applicant to produce is 
intended to protect commercially valuable or commercially sensitive 
information from disclosure. 

17  In Re Calder; Ex parte Gardner (1999) 20 WAR 525 the Full 
Court made it quite clear that the Warden, when acting in an 
administrative capacity, has no power to order discovery.  The decision in 
that case was reinforced by the decision of the Full Court in Re Malley; 
Ex parte Gardner (2001) WASCA 29 where the Court said that 
discovery could not be achieved by means of compulsory production of 
documents upon the issue of a summons to witness.  In the same way, I 
think it should be said of s 41(3) that it was not intended to and cannot be 
used to, in effect, obtain discovery.  What WMC, in this case, is seeking 
to achieve is, in my opinion, inspection as if a discovery order had been 
made.  My order, made by consent, for the exchange of expert witnesses' 
reports should not be seen as an order for discovery.  It should really be 
taken as merely a procedural step agreed between the parties as a matter 
of commonsense and convenience rather than being seen as an order 
which the Warden was empowered to make and which the parties were 
required at law to comply with. 

18  I do not consider that the fact that Quartz agreed to produce the 
material which it has already produced has the consequence that it must 
now produce for inspection, or provide particulars or any other details of, 
anything beyond what has already been filed and served.  In any event I 
consider that what is being sought is production of more than further 
particulars.  It is the production of evidence which is being sought. 

19  There are aspects of the submissions of Mr Gerus which, in my 
opinion, may perhaps be more appropriately made either in the course of 
the hearing of the applications for grant of the miscellaneous licences or at 
the conclusion thereof in closing submissions.  For example, the question 
of whether or not the Warden would be able to evaluate or sufficiently 
evaluate the contents of Mr Scott's summary report in the absence of the 
attachments, the production of which WMC is now seeking, and the 
weight, if any, which should be given to all or any of the contents of that 
report are things which may only properly be decided in the context of the 
hearing.  It must be borne in mind that it is denied by Quartz that the 
attachments in question are necessary to properly evaluate the report.  It 
may be that Quartz will be able to produce evidence and make 
submissions which will satisfy me that that is indeed the case. 
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20  In the case of Westdeen Holdings Pty Ltd v Wann and Others 
(unreported; 26/3/1998; Mining Warden; vol 13, folio 24) I have 
previously considered the operation of the provisions of s 74(2) of the Act 
which is in similar terms to s 41(3) except that it relates to mining leases.  
In  my reasons for decision in that matter I said: 

“Does Section 74(2) Enable the Equivalent of Discovery of 
Documents by the Applicant? 

In my opinion the provisions of section 74(2) of the Act cannot be 
equated to the procedure of discovery of documents and do not 
have the effect of enabling an objector to obtain from an 
applicant the same information that could otherwise be obtained 
were discovery available.  I set out below a number of reasons 
why, in my opinion, that is so. 

The provisions of section 74(2) and other like provisions in the 
Act are not expressed in terms similar to those commonly used in 
legislation or rules of court to give to parties rights of discovery 
and inspection of documents, modes of enforcement of such 
rights and consequences of non-compliance with requests or 
orders for discovery. 

Usually the right of discovery and inspection of documents is a 
right which is given to all parties to the relevant proceedings and 
is not, as in the case of the provisions of the Mining Act to which 
I have made reference, (including section 74(2)) expressed to 
require that only the party who has initiated the application or 
the proceedings must disclose relevant material. 

Legislation provisions or rules of court in respect of discovery 
and inspection of documents generally make express reference to 
discovery and inspection of "documents" and, in general, specify 
that the party who is to give discovery is to do so by, in effect, 
providing a list of documents which are relevant to matters in 
dispute and which are or have been in the custody or control of 
that party.  The use of words "information" and "evidence" in 
section 74(2) is unusual in the context of a legislative provision 
requiring the giving of discovery. 

There is no express provision requiring that the applicant or the 
Registrar or the Warden make any disclosure at all to the 
objector or any other party to the proceedings of either the 
nature or the content of the information or evidence furnished in 
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accordance with a request made pursuant to section 74(2).  It is 
arguable, however, that the objector or any other party to the 
proceedings would be entitled to be made aware of such matters.  
I will give consideration to that question later in these reasons. 

There is nothing within section 74 or within division 3 of the Act 
(which is made up of sections 71 and 85B), which expressly 
makes provisions for any sanction as a consequence of non-
compliance with a request made by the Registrar or Warden 
pursuant to section 74(2).  It is usual where legislation or rules 
make provision for discovery for there to be expressed 
consequences of non-compliance with an order that discovery 
and inspection be given. 

In usual discovery and inspection procedure it is the parties, and 
no the Court, which initiates the discovery and inspection 
process.  The Court only becomes involved in discovery and 
inspection where there has been a non-compliance with a request 
made by one party to the other for discovery or inspection. 

It could not be said that the provisions of section 74(2) of the Act 
would achieve what discovery and inspection is intended to 
achieve, namely, disclosure (usually prior to the commencement 
of the hearing), by both parties of material relevant to all of the 
matters which are or may be in dispute between the parties, 
elimination of any element of surprise or ambush on the part of 
all parties to the proceedings and prevention of the concealment 
by any party of matters which would weaken or be fatal to that 
party's case or which may assist the other party's case, would be 
achieved by section 74(2).  Some or all of those objectives may 
well be achieved to the benefit of the objector in the proceedings 
before the Warden, however, would not be achievable by the 
applicant. 

It should also be noted that section 74(2) says that the evidence 
which may be requested is evidence "in support" of the 
application.  A natural reading of those words, (which I consider 
to be the way that they should be read) suggests that only 
evidence which tends to sustain or aid or further the case for the 
applicant need be furnished and that anything which does not do 
that need not be furnished. 

The Purpose of Section 74(2) 
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In my opinion the primary intention of Parliament in including 
the provisions of section 74(2) and other similar provisions in the 
legislation was to provide the Warden and the Registrar with an 
aid to the performance of their respective functions.  It was not to 
enable the objector in proceedings before the Warden to obtain 
information or evidence, which would assist that party, even 
though, ultimately, a potential consequence is that such material 
as was obtained by the Warden may assist the objector. 

I consider that the use in section 74(2) of the words "… such 
further information … or such evidence … as the … Warden may 
require …" indicate that in the exercise of the power to the 
Warden by section 74(2) the Warden must specify what 
information or evidence is requested by the Warden.  The 
Warden should specify what is sought, either by asking for 
specific information or evidence about a particular thing or by 
asking for a particular document or by asking for information or 
evidence about a particular type or category of matter relevant 
to the application.  In my opinion the Warden could not, for 
example, pursuant to the provisions of section 74(2), request the 
applicant to "furnish all information in relation to the 
application and furnish all evidence in support thereof". 

I consider that the Warden has a discretion, which is not an 
absolute and unfettered discretion, to make a request of an 
applicant pursuant to the provisions of section 74(2).  In my 
opinion the discretion of the Warden may only be exercised 
where the Warden has given consideration to the application 
then before him or her and has come to the view that, in order to 
determine what recommendation the Warden should make to the 
Minister, and before doing so, it is necessary to obtain or 
endeavour to obtain from the applicant further information or 
some evidence in support of the application.   I consider that 
before the Warden takes the step of making a request pursuant to 
section 74(2) the Warden should have formed the opinion, based 
upon the material which has to that point of time been presented 
to the Warden (whether in the form of the original application or 
by any other material lodged in connection with or after the 
lodgement of the original application, or otherwise in the course 
of the hearing by the Warden of the application, which includes 
the hearing of the objection - see Burt CJ Westside Mines v 
Tortola (Lib no. 6227, appeal 121986, Supreme Court of Western 
Australia), that there is or may be material within the custody or 
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control or knowledge of the applicant being information or 
evidence, which, may assist the Warden in determining the 
application. 

I am of the opinion that if further information is produced to the 
Warden or if evidence in support of the application is given to 
the Warden by the applicant pursuant to a request made under 
section 74(2), then, if the Warden considers that such material is 
in fact relevant to the application, the objector should be made 
aware that the information or evidence has been furnished to the 
Warden, should be given an opportunity to inspect the 
information and evidence and, where appropriate, to obtain 
copies of it and be given the opportunity to cross-examine the 
applicant and the applicant's witnesses about it and to call 
evidence in respect of it. 

I consider that where an applicant has received a request from 
the Warden or the Registrar pursuant to section 74(2) of the Act 
the applicant is not bound to furnish any evidence which does not 
"support" the application.  It is arguable that the words "in 
support thereof" only have application to "evidence" and do not 
have application to "further information" requested pursuant to 
section 74(2), and that a consequence of that is that all 
information requested, whether supportive of the application or 
not must be furnished.  It is not necessary, however, for me to 
decide that question in the present case at the stage which the 
application has now reached and I will not attempt to do so.  In 
any event I do not consider that in the present case a list of 
documents of the type sought could be said to be "further 
information" of the type contemplated by section 74(2). 

I consider that the proviso to section 74(2) whereby the Warden 
is not to require evidence relating to assays or testing or 
sampling results is consistent with the notion that information 
which the Warden receives and which is to be taken into account 
by the Warden in determining the application and objection 
should be made available to the objector. 

I am of the opinion that any information or evidence supplied by 
the applicant to the Warden or the Registrar pursuant to 
section 74(2) would not be information which would be recorded 
in the register pursuant to regulation 106(1)” 
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I still hold those views concerning the interpretation and 
application of s 74 and  I consider that they have equal application to 
s 41 

THE APPLICATION TO AMEND WMC'S OBJECTION TO QUARTZ'S 
APPLICATION L36/139 

The Proposed Amendment 

21  In its original form objection 124/990 raised as a first ground of 
objection its claimed rights pursuant to the Nickel (Agnew) Agreement 
Act 1974 in respect of the Depot Springs Water Reserve.  On 23 March 
2001, after hearing submissions on behalf of Quartz and WMC, I ruled 
that the Nickel (Agnew) Agreement Act, at all times material to the 
applications now before me, no longer had application and that, therefore, 
WMC derived from it no basis to object to the application by Quartz for 
the grant of the miscellaneous licence by Quartz (Quartz Water Leonora 
Pty Ltd v WMC Resources Ltd (2001) WAMW 6).  In accordance with 
my determination on that preliminary issue WMC now seeks to delete 
from its objection ground 1.  I see no reason why that should not be done 
and accordingly allow the amendment sought in that respect. 

22  WMC also seeks to remove ground 3 of its original objection.  
Ground 3 is headed "Yeelirre Pastoral Lease".  That amendment is 
consistent with correspondence which had previously passed between the 
parties and which had been referred to in proceedings.  There is no reason 
why an amendment of that nature should not be permitted and, 
accordingly, I allow it. 

23  In the original objection as lodged there was included ground 4 
entitled "Other Grounds".  WMC seeks to amend its objection by 
removing that ground.  I allow that amendment. 

24  Paragraph 5 of the objection in its original form said:  "…Further 
and other grounds of objection will be provided prior to the hearing of the 
application".  In its application to amend WMC seeks to remove 
paragraph 5. 

25  In addition to deleting the grounds of objection which I have just 
mentioned WMC seeks to amend what was originally ground 2 of the 
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objection by amending part of paragraph (b) thereof and by numbering the 
ground 1 instead of 2.  WMC also seeks to add a further three grounds.  
The objection, as it is proposed to be amended by WMC, is set out 
hereunder: 

 

"1. L57/14 

(a) The Objector is the holder of a Miscellaneous (search for 
groundwater) Licence L57/14 (the "Tenement") over 
ground which is partially covered by the Application. 

(b) The Objector seeks the imposition of conditions to ensure 
the grant of the Application will not: 

(i) injuriously affect the Tenement; 

(ii) hinder and obstruct the Objector in the exercise of 
its rights under the Tenement. 

2. The Objector objects to the grant in total or in part of the 
application for miscellaneous licence L36/139 (the 
"Application") by reason that: 

(a) The Applicant, Anaconda Nickel Ltd, and its wholly 
owned subsidiaries have already secured a sufficient 
process water supply for the proposed Mt Margaret 
Nickel Cobalt Project; and 

Particulars 

(i) The Applicant, on behalf of Anaconda Nickel Ltd, 
wishes to obtain an allocation of all the available 
water resources from the paleochannel at Depot 
Springs (the "Depot Springs Water Resource") 
estimated by the Applicant to sustain 50 ML per 
day (the "Anaconda Allocation"). 

(ii) The Applicant, Anaconda Nickel Ltd, and its 
wholly owned subsidiaries have already secured 
a process water supply for its proposed 
Mt Margaret Nickel Cobalt Project at its: 

(A) Marshall Creek borefield - 4 ML per day; 
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(B) Grey Mare Borefield 40 ML per day; 

(C) Sandstone South Borefield - 45 ML per day 
at a salinity of less than 20,000mg/1 TDS; 

(D) The Applicant has also represented that it 
has access to contingent process water 
supplies at Officer Basin - 250 ML per day. 

(b) The Objector is a competing applicant for the area of the 
Application and will seek an allocation of water from the 
Depot Springs Water Resource for the expansion of 
existing mining operations and proposed mining 
operations which are in close proximity to that resource. 

Particulars 

(i) The Objector seeks access to the area of the 
Depot Springs Water Resource covered by the 
Application by reason of its applications L36/142 
and L57/17 both dated 14 June 2000 for the 
purpose of: 

(A) take groundwater and associated 
borefields; 

(B) pipeline for transportation of groundwater; 

(C) powerline; and 

(D) road (graded access track) (the 
"Competing Applications'). 

(ii) the Objector will seek an allocation of water from 
the Water and Rivers Commission from the area 
covered by the Competing Applications at an 
aggregate salinity of less than 30,000 mg/1 TDS: 

(A) from 2004, of 12 ML per day; and 

(B) from 2008, of 21 ML per day (the "WMC 
Allocation"). 

3. Further and in the alternative, the Objector opposes the grant 
of the Application in part only by reason that the Competing 
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Applications ought also to be granted in part over an 
exclusive area of the Depot Springs Water Resource so that 
the water resources can be shared.  The sharing of water 
resources for the purpose of the Objector's nickel operations 
and the Applicant's proposed project will promote the objects 
of the Mining Act and is in the public interest. 

Particulars 

(a) The Objector will refer to a Substituted Outline of 
Proposed Water Use to be filed by WMC in these joint 
proceedings for the determination of the Application 
and the Competing Applications. 

(b) If the overlapping Application and Competing 
Applications are granted in full to allow both parties 
access to the whole of the area over the Depot Springs 
Water Resource, it will require co-operative 
development of the borefields. 

(c) The Applicant,  Anaconda Nickel Ltd, and the Objector 
have been unable to agree on the co-operative 
development of and sharing of infrastructure for the 
taking of water from the Depot Springs Water Resource. 

(d) In the circumstances, the Application and the 
Competing Applications ought to be granted over 
mutually exclusive areas over the Depot Springs Water 
Resource to enable the separate development of 
adjoining areas. 

(e) The Application, if granted, is to be limited to an area 
so that the Competing Applications have access to a 
sufficient area in order for the Objector/Competing 
Applicant to recover the WMC Allocation. 

(f) Conditions ought to be imposed on the Application if 
there will be joint use of a Depot Springs Water 
Resource.  Conditions are required to prevent 
interference with the sustainable use of the 
neighbouring area of the Competing Applications."  

26  Each of the proposed grounds 2, 3 and 4 is an entirely new ground.  
None of them are mere amendments of the original grounds.  None of 
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them relate to any of the matters raised in the grounds of the objection as 
originally lodged and which WMC wishes to have deleted. 

The Submissions of WMC on the Application to Amend By Adding New 
Grounds  

27  Mr Gerus relies upon the provisions of s 142 of the Act as giving 
power to the Warden to allow the amendments sought.  In support of his 
application he made reference to passages from my reasons for decision 
delivered in the matter of WMC Resources Ltd v Gardner (unreported, 
Mining Warden Perth, 21 August 1998 vol 13 folio 17).  In particular, 
he referred to comments which are made at pages 11 to 12.  He also made 
reference to a subsequent decision of mine delivered in the matter of 
Great Boulder Mines Limited v Bailey (unreported, Perth Warden, 
24 March 2000 vol 14 folio 19).  He submitted that the same reasoning 
that had been applied in those two decisions ought to apply in relation to 
the hearing of the miscellaneous licence application.  It was submitted that 
a hearing by the Warden for the purpose of the determination of an 
application for the grant of a miscellaneous licence was a "proceeding" for 
purposes of s 142 of the Act.  It was said that it is the Warden's function to 
consider "the real issues in dispute between the parties which arise on the 
documents filed by the parties in the course of the proceeding". 

28  Mr Gerus also submitted that, in hearing an application for a 
miscellaneous licence, the Warden has a broad inquisitorial role 
evidenced by the power of the Warden to request further information in 
support of the application from the applicants or to obtain reports from the 
Department of Minerals and Energy.  It was also submitted that, as the 
Minister may entertain an appeal from a refusal by the Warden to grant a 
miscellaneous licence, the Warden ought to consider matters which may 
be of importance to the Minister if the Minister is called upon to make a 
determination on such an appeal.  In that regard, reference was made by 
counsel to a recent decision of mine in Striker Resources NL v 
Benrama Pty Ltd and Others (2001) WAMW 7.  Reliance was also 
placed upon the decision of the Supreme Court in Re Minister for 
Mines; Ex parte Trythall (1991) 7 WAR 375. 

29  Mr Gerus made reference to several documents which had been 
lodged in the course of the proceedings.  He also made reference to the 
fact that the application by Quartz for L36/139 was to be heard jointly 
with applications by WMC for L36/142 and L57/17.  He said that the real 
issues in dispute which emerged clearly from all of the material which had 
been filed and served and which included the objection by WMC, the 
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affidavit of Mr Gerus filed in support of the application for a joint 
hearing, the proposed water use outlines lodged by Quartz and WMC and 
the experts' reports which had been filed.  He said that the real issues were 
the quality and quantity of water required by the parties, the quality and 
quantity of water available at Depot Springs, the area of ground required 
by WMC and by Quartz to enable the required quantity of water to be 
extracted, whether or not the grant of a miscellaneous licence should be 
made to either or both of the parties over the whole or part of the ground 
applied for and, finally, the appropriate conditions to be attached to any 
grant. 

30  All of those issues, it was submitted, would have been and, in fact, 
were well known to Quartz almost from the outset of these proceedings.  
WMC, it was said, had foreshadowed that there would be competition for 
access to the Depot Springs Water Reserve and had lodged its own 
applications in June 2000.  The point made by counsel was that, because 
the applicant Quartz has always been aware of the real issues in dispute 
and because the proposed amendments are directed towards those real 
issues in dispute, it cannot be said that Quartz will be prejudiced by the 
amendments being allowed. 

31  In respect of paragraph 5 of the original objection lodged by WMC 
wherein WMC indicated that further and other grounds of objection were 
to be provided prior to the hearing, Mr Gerus noted that no application 
had been made by Quartz to strike out that paragraph or to seek a 
direction that any further and other grounds which WMC intended to rely 
upon be specified. 

The Submissions of Quartz in Opposition to the Amendments 

32  Mr Lawton, on behalf of Quartz, conceded that s 142 of the Act did 
give a Warden power to allow amendments to an objection but he strongly 
opposed the amendments sought by WMC.  He said that the power to 
amend was not unrestricted and should be exercised judicially taking into 
account all relevant circumstances.  Of particular relevance, he said, was 
the circumstance that the original objection was lodged approximately 
15 months ago and that the application to amend had arisen after WMC 
had decided not to rely upon the third and the fourth grounds of objection 
and where no additional grounds, as proposed in paragraph 5 of the 
original objection, had been raised and, most significantly, where WMC's 
then remaining ground of objection based upon the Nickel (Agnew) 
Agreement Act had, in effect, been dismissed by the Warden following 
the preliminary hearing on that issue conducted in December 2000. He 
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also said that ground 2, which merely sought the imposition of conditions 
upon the grant of the licence to Quartz, did not, in effect, object per se to 
the granting of the miscellaneous licence.  In respect of ground 2, he 
pointed out that in the correspondence previously referred to WMC had 
indicated that that objection could be resolved by the imposition of 
conditions.  Mr Lawton submitted that, at that stage, there was no reason 
why, subject to the Warden deciding upon appropriate conditions and 
subject to the requirements of the Native Title Act, the miscellaneous 
licence should not be granted to Quartz.  Mr Lawton argued that if the 
amendment were granted and the application proceeded to hearing, then 
Quartz would suffer prejudice as set out in the affidavit of Mr Jordan 
sworn on 2 July 2001 and lodged in support of Quartz's submissions in 
opposition to the amendment.  Mr Gerus objected to the admissibility of 
the contents of the affidavit of Mr Jordan.  His objection was based upon 
the absence of any statement on the part of Mr Jordan as to the source of 
the statements of fact contained in paragraphs 4 to 8 inclusive under the 
heading "Prejudice".  He noted that the statements of conclusion made 
therein by Mr Jordan were unsupported by any detail.  He further 
submitted that it was apparent on the face of the document that Mr Jordan, 
as property manager for Anaconda Nickel Ltd, lacked the expertise to 
give evidence about the matters contained within those paragraphs of his 
affidavit.  I agree with those submissions.  The affidavit of Mr Jordan is 
insufficient to support the claim of prejudice made by Mr Lawton. 

33  As to the proposed new ground 2, Mr Lawton submitted that it 
should not be allowed because it was factually incorrect.  Again, he 
replaced reliance upon the affidavit of Mr Jordan.  Paragraphs 9 to 17 of 
the affidavit are directed towards ground 2.  In respect of those paragraphs 
Mr Gerus submitted that the contents were objectionable and should not 
be admitted or, if admitted, should not be given any weight because of the 
absence of any apparent qualification on the part of Mr Jordan to make all 
or many statements contained in the affidavit and because of the lack of 
disclosure of any source of the information stated therein.  Mr Gerus 
further submitted that, in any event, those paragraphs were, in effect, an 
argument going to the merits of the proposed new ground 2 and were not 
directed towards the question of whether or not the amendment should be 
allowed.  Again, I agree with Mr Gerus that Mr Jordan's affidavit is of no 
assistance to Quartz in that regard. 

34  Finally, Mr Lawton submitted that neither of the proposed new 
grounds 2 and 3 are grounds which the Warden can take into account.  He 
submitted that they do not raise an "injurious affection" issue nor a true 
"public interest" issue and, therefore, do not fit within the reasoning of the 
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decision of the Supreme Court in Re Roberts; Ex parte Western Reefs 
Ltd (Supra).  He also pointed to the fact that the Minister, by way of 
letter to WMC, had previously declined to intervene pursuant to s 111A of 
the Act. 

Conclusions in Respect of the Amendment Application 

35  In WMC Resources Ltd v Gardner (Supra) I said: 

"I consider that section 142(4) does 'stand alone' within 
section 142 in the sense that its application is not limited to 
'informality' or to 'defects and errors in any proceedings', all of 
which are referred to in subsection (2) of section 142.  I consider 
that section 142(4) should be interpreted broadly and applied in 
a relatively robust manner but always in a manner which ensures 
that no party to the proceedings is unfairly prejudiced in any way 
which cannot be overcome by adjournment or by an order for 
costs (where costs may be ordered) or by some other appropriate 
means, nor that any party is denied procedural fairness or 
natural justice in any way. 

In order to determine 'the real question in issue' for purposes of 
section 142(4) it is necessary … to look, firstly, at the nature of 
the application or action or suit or other proceeding before the 
Warden (whether the Warden is sitting in the Warden's Court or 
not) and to enquire what it is that the Warden is being asked to 
do and, secondly, to then look to the documents or forms or 
'pleadings' which the parties have subsequently lodged and to 
examine in the context of the initiating document what matters 
are in issue between the parties.  In some cases that may mean 
permitting 'new' issue to be introduced."  

36  In Great Boulder Mines Ltd v Bailey (Supra) I said: 

The duty of the Warden to hear an application for the grant of a 
certificate of exemption where the grant of the certificate is 
objected to, and to make a recommendation to the Minister as to 
whether the certificate should be granted or not is an 
administrative function (per Ipp J in Re: Calder ex parte 
Gardner (1999) WASCA 28, para 21).  It has been held that one 
purpose of the Warden conducting a hearing following the 
lodgement of an objection to the grant of a tenement by the 
Minister where the Warden's role is to make a recommendation 
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to the Minister is a "filtering" role (see Re:  Warden French SM 
v Serpentine-Jarrahdale Residents and Ratepayers Association 
and Re:  Warden Heaney SM; ex parte Serpentine-Jarrahdale 
Residents and Ratepayers Association).  

In considering the issues which have been raised in the matter 
now before me it is very important to keep in mind that the 
Warden's role is an administrative role and that it is only one 
step towards the ultimate administrative or ministerial 
determination by the Minister of the principal question which 
must be resolved by the Minister, namely, whether or not it is 
appropriate in all of the circumstances that the particular 
tenement holder be extended the benefit of the provisions of 
section 102 and granted a certificate of exemption taking into 
account the primary obligation of the holder to expend the 
prescribed expenditure amount on the tenement during the year 
in question, and taking into account the policy objectives of the 
legislation reflected in the prescribing of minimum levels of 
annual expenditure. 

Another factor which I consider has to be taken into account in 
deciding the issues which have been raised by the parties in this 
matter is that the nature of an application for exemption made 
pursuant to section 102 is not such that it could be described 
completely accurately as a 'civil proceeding' between two parties 
where on party is seeking to obtain a legal remedy or 
compensation from the other and where the person whose 
decision is ultimately determinative of the issue which is raised 
makes a decision which affects the rights of the parties (here the 
Applicant and Objector) as between themselves.  If the ultimate 
decision by the Minister is that there will not be a grant of a 
certificate of exemption, no consequence adverse to the tenement 
holder is contained within the decision itself and, without more, 
no consequences necessarily follow, and no rights necessarily 
flow to the objector.  What happens to the tenement and the 
tenement holder will depend upon whether or not any other 
applications have been or are made such as, for example, an 
application for forfeiture of the tenement based upon non-
compliance with the expenditure requirement.  The issue before 
both the Warden and the Minister when consideration is being 
given to an application for exemption is essentially an issue 
between the tenement holder and the State, and the question to be 
asked by both the Warden and the Minister is whether or not the 
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tenement holder should be excused from compliance with the 
prescribed expenditure requirements which it undertook and was 
obliged to comply with following upon and as a consequence of 
its successful application to the State for the grant of the 
tenement. 

I consider that it is important in considering the meaning of the 
words "the real question in issue between the parties" in 
subsection (4) to give a meaning to the immediately preceding 
words in the subsection, namely, those words which describe the 
type of amendment at which subsection (4) is directed, that is to 
say, amendments which are "necessary for determining in the 
existing proceedings" the real question in issue.  Those preceding 
words identify the purpose, and thus the character or type, of 
amendments which subsection (4) is aimed at.  I am of the 
opinion that one of the objectives of the provisions of 
subsection (4) which is sought to be achieved is reflected in the 
use of the words "existing proceedings", the objective being that 
at a single hearing before the Warden, which hearing in the case 
of an exemption application, is conducted as a necessary 
preliminary step in the exercise by the Minister of the Minister's 
function under section 102, as many relevant circumstances as 
the parties wish to raise concerning the issue of whether or not 
the Minister should grant a certificate of exemption have been 
canvassed in evidence and in submissions before the Warden in a 
public forum and been noted or recorded so that the Minister has 
the opportunity, after receiving the Warden's report and 
recommendation and reasons, together with notes of evidence 
and the exhibits which were placed before the Warden, and prior 
to the Minister making a final determination on the issue of 
whether or not a certificate should be granted, to take all of those 
things into account.  

Although the Warden has no power to finally determined whether 
or not a certificate of exemption should be granted, nevertheless, 
in my opinion, "the real question is issue between the parties" 
when the matter is before the Warden is the question whether or 
not it is appropriate in all of the relevant circumstances that the 
Minister grant a certificate of exemption. 

37  I still hold those opinions which I expressed in Gardner and in 
Great Boulder Mines. 
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38  It is my opinion that it is appropriate to allow the amendments sought 
by WMC.  I am of the view that no prejudice of the type which would 
justify a refusal to amend the objections will flow to Quartz as a 
consequence of the amendments.  I am satisfied that the amendments 
being made to the objection will result in more hearing time being 
required than would have been required if the only issue in respect of 
which the parties needed to be heard was the imposition of conditions 
upon the grant of a miscellaneous licence Without any reference being 
made to the contents of the affidavit of Mr Jordan, commonsense suggests 
that any delay in the resolution of Quartz's application which is a delay of 
any significant length of time has the potential to adversely affect Quartz 
and Anaconda in a commercial way.  Hearing dates have, however, 
already been set aside and it has not been made to appear to me that if the 
hearing commences as scheduled that it will not be completed within the 
time allowed. 

39  Although there is the potential for prejudice to Quartz by a delay in 
the final determination of its application for the miscellaneous licence, 
that is something which must be considered in the context of all of the 
circumstances.  Those circumstances include the applications by the 
WMC for miscellaneous licences (also for the purpose of obtaining 
water), and the prior grant to WMC of L57/14 over ground which is partly 
covered by Quartz's application.  L57/14 is a miscellaneous licence which 
has been granted for the purpose of searching for ground water, which is 
different from taking ground water.  However, the ultimate objective of 
obtaining the grant of that licence is, if the resource is there, to obtain 
water for mining operations. 

40  Although it is the case that the Water and Rivers Commission will 
ultimately determine who, if anyone, is allocated water and if so, how 
much, that, in itself, is not a factor which should necessarily exclude or 
dissuade a Warden from conducting a hearing in relation to the grant of a 
miscellaneous licence sought for the purpose of gaining access to water.  
The "open court" forum for the hearing of such applications provides an 
opportunity, which is not otherwise available when decisions are made by 
the Water and Rivers Commission, for many relevant facts and 
submissions to be aired and tested in public by means of examination of 
witnesses, production of documents, commentary by expert witnesses and 
an assessment of the true needs of competitors for the same water 
resource.  In a sense, the "filtering" process which the open court hearing 
achieves in respect of matters which must go by way of recommendation 
from the Warden to the Minister may also potentially be of assistance to 
the Water and Rivers Commission. Although that potential consequence 
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of the hearing of an application before the Warden for the grant of a 
miscellaneous licence in order to search for or to obtain underground 
water would not of itself necessarily justify such a hearing being 
conducted, nevertheless, it is of some relevance and of some significance 
in the context that the ultimate aim of the miners in going to the Waters 
and Rivers Commission is to obtain water for mining purposes and that 
objective is thus intended to achieve the overall legislative objectives of 
the mining legislation by the exploitation of the mineral resources of the 
State.  

41  I do not consider the fact that the Minister has previously made a 
decision not to intervene by means of the exercise of his discretion 
pursuant to s 111A of the Act precludes me from giving consideration to 
public interest issues.  In any event, it seemed to me that the request 
which was made to the Minister by WMC for the Minister to intervene 
pursuant to s 111A was made more in the context of the arguments which 
related to the Nickel (Agnew) Agreement and the State Agreements Act 
than in the context of whether or not it is in the public interest that water 
resources be shared because that would promote the objects of the Mining 
Act in that, potentially, both Ajax and WMC could, with access to 
adequate water, conduct economically viable mining operations.  The 
"public interest" aspect of the proposed new ground 3 of objection does 
not appear to me to in fact purport to raise any issue directed towards the 
provisions of s 111A. 

42  For all of the above reasons, I am of the opinion that the amendments 
should be allowed. 

The Application to Dismiss Objections 4/001 and 2/004 

43  WMC has lodged applications L36/142 and L57/17 for the grant of 
miscellaneous licences and Quartz has objected to those two grants.   By 
its chamber summons WMC seeks to have the objections struck out on the 
ground that they are vexatious and frivolous and have no prospect of 
success. 

44  As set out in the written submissions of Mr Gerus, the objections 
lodged by Quartz, in effect, state that Quartz has applied for 
miscellaneous licence L36/19, that WMC's applications for L36/142 and 
L57/17 "encroach upon" the ground applied for by Quartz and that the 
grant of a miscellaneous licence to WMC will "injuriously affect" Quartz 
in the exercise of any rights it may acquire if L36/139 is granted.  As with 
WMC's objection to application L36/139, Quartz's objections contain a 
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concluding paragraph stating that further and other grounds of objection 
will be provided prior to the hearing.  No additional grounds have been 
filed as foreshadowed by that final paragraph in each objection.  WMC's 
arguments with Quartz's grounds of objection are, firstly, that at present 
Quartz has nothing more than an application for the grant of a 
miscellaneous licence and does not hold any existing mining tenement 
which may be "injuriously affected" and, secondly, that Quartz's 
objections do not identify any real dispute in issue between the parties in 
respect of WMC's application for grant of the miscellaneous licences.  
The significance of the reference to Quartz not being the holder of an 
existing tenement arises from the provisions of s 117 of the Act in which 
it is said that no grant of any mining tenement can have the effect of 
injuriously affecting any existing mining tenement held under the Act.  
The Quartz objections, as Mr Gerus has said, are expressed in terms 
which suggest that the provisions of s 117 may have some application 
where a tenement has been applied for but not granted.  It seems to me 
that the only rights which Quartz has arising from the making of the 
application are those which entitle it to be heard and to produce evidence 
at the hearing of the application and to be given a fair and just hearing in 
accordance with the legislation and in accordance with the relevant law.  
As Mr Gerus has pointed out, the objections do not make any reference to 
existing tenements held by Quartz or any other person. 

45  It is very much open to argue that what has been lodged by Quartz is 
in fact not in truth a "notice of objection" for purposes of s 42 as adopted 
by s 92 of the Act in respect of miscellaneous licence applications or, if it 
can be properly described as such a notice of objection, then it is one 
which contains no "grounds" which raise any issues which could have any 
effect upon the final determination of the applications by WMC.  The fact 
that there may be competing applications for the same ground is, in my 
opinion, not, of itself, a sufficient basis for objecting to the grant of a 
miscellaneous licence.  To say that there are competing applications does 
nothing more than make a statement of fact.  If it is said there are 
consequences which arise from the competition which may impact upon 
the final determination of those competing applications, then those 
consequences should be specified. 

46  In his submissions Mr Gerus suggested that before making a final 
decision upon the strike-out application it may be appropriate for me to 
give Quartz an opportunity to consider whether or not an application to 
amend its objections should be lodged.  At the hearing before me of the 
strike-out application Mr Lawton suggested that my decision on the 
application should be adjourned until after I had delivered a decision on 
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that amendment application and on the application for production of 
documents.  In all the circumstances, and taking into account submissions 
from both counsel, I am of the view that the preferable course to be taken 
by me is to deliver these reasons and to further reserve my decision on the 
strike-out application and to give Quartz an opportunity to reconsider its 
position and, if it wishes to do so, to make application to amend the 
objections. 
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