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REPORT AND RECOMMENDATION OF THE WARDEN FOR THE 
MINISTER - S102(5) MINING ACT 1978 

 

THE PROCEEDINGS 

1  Normandy Bow River Diamond Mine Ltd ("Normandy") has made 
application for the grant of certificates of exemption in respect of mining 
leases 80/108 to 113 inclusive for the expenditure year ended 28 July 
1999 in respect of each mining lease.  Normandy has also lodged 
exemption applications in respect of exploration licences 80/2054 and 
80/2084 to 5 for the expenditure year ended 25 July 1999 in each case.  In 
all cases the reasons for exemption specified in the exemption application 
are those set out in paragraphs (b) and (g) of s 102(2) of the Mining Act 
1978 ("the Act").  In each instance the applicant also relies upon the 
reason for exemption set out in s 102(3) of the Act, namely, the power of 
the Minister to grant a certificate of exemption for a reason not amongst 
those included in subsection (2) but which, in the opinion of the Minister, 
is sufficient to justify an exemption.  Paragraph (b) and paragraph (g) 
have been simply repeated verbatim in each application.  In the course of 
providing answers to the objector's request for further and better 
particulars Normandy, through counsel, Mr Edel, indicated that it no 
longer wished to rely upon part of the previously mentioned reason for 
exemption under paragraph (b) of time being required to raise capital for 
future exploration or mining. 

2  In providing further and better particulars of its claimed reasons for 
exemption Normandy, in respect of paragraph (b) of s 102(2) of the Act, 
listed against each of the subject tenements the nature of and some details 
of the work said to have been done on the tenements which required 
evaluation.  The same type of work had not been carried out on all 
tenements and more work is said to have been carried out on some 
tenements than on others.  Broadly, the work is described as consisting of 
drill holes, pits, sampling, satellite imaging, aerial photography.  The 
evaluation required to be done in respect of such work has also been 
described against each of the subject tenements.  Again in broad terms, 
the proposed evaluation consists of examination of samples, of satellite 
imagery, of photography, of drill logs and of information obtained during 
drilling and pitting.  There is also included the inputting and extraction of 
database material and examination and assessment of alluvial diamond 
prospectivity.  In addition, and described as "General Assessment 
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Common to all Tenements", is included preparation of  summary reports 
by Astro Mining NL (“Astro”) from data compiled by Normandy, re-
assembly and restart of computers and database or access data files, 
preparation of data translation programs, combination of data from 
different sources, satellite image preparation, scanning of aerial 
photography and liaison with the Department of Minerals and Energy, 
Department of Agriculture, a local pastoralist, adjacent mining lease 
holder and the Shire of Wyndham-East Kimberley. 

3  In its particulars, Normandy has also, as requested by the objector, 
provided reasons why time is required to evaluate the work and why it 
was not evaluated during the relevant expenditure year.  In summary, the 
explanation given is that in October 1998 Normandy agreed to sell the 
tenements to Astro, as at that date the mine being operated by Normandy 
at Bow River had ceased operation and there was no exploration activity; 
the reasons being heritage and native title issues and difficulties.  All 
exploration and geological staff had left the site by October 1988. 

4  As to proposed future plans, Normandy, in its particulars, stated its 
intention to undertake geological mapping, aerial photo interpretation, 
satellite image interpretation, geographical analysis, sample collection and 
processing and valuation of recovered diamonds.  It is also stated that a 
heavy media separation plant ("HMS plant") is to be used to treat bulk 
samples.  Processing of samples of existing reject stockpile will also be 
undertaken. 

5  In providing further particulars of its application for exemption based 
on paragraph (g) of s 102(2), Normandy has placed reliance upon the 
absence of consent of the Western Australian Minister for Aboriginal 
Affairs to explore prospective areas which might constitute protected sites 
under the Aboriginal Heritage Act (WA) 1972.  It has also referred to its 
failure to gain clearances from a site clearance team appointed pursuant to 
an agreement made between it and the Miriuwunga Gajerronga 
Ningguwung Yawurrung Aboriginal Corporation ("MGNYAC") to 
explore or mine on sites which may constitute protected sites under the 
Aboriginal Heritage Act.  It is said that to undertake such activities 
without Ministerial consent or without site clearances or without the 
consent of the traditional owners may result in breaches of the Aboriginal 
Heritage Act and that, in any event, the applicant was reluctant to proceed 
without such consents or clearances because to do otherwise would not be 
conducive to fostering and maintaining good long-term relations with 
representative Aboriginal communities.  Reference is also made to the 
Federal Court decisions in native title claim WN94/2, in respect of some 
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of the land to which the claim relates to it was said some agreement had 
been achieved by a deed of settlement executed by the applicant and 
MGNYAC and another representative Aboriginal group in February 1995.  
Pursuant to that deed of settlement the applicant had agreed that no 
exploration would be carried out on a number of areas. 

6  In its particulars in relation to the reason for exemption claimed 
pursuant to s 102(3) of the Act, Normandy has referred to native title 
claim WC94/2 by the Miriuwunga Gajerronga people.  That claim 
resulted in a judgment being delivered in the Federal Court in November 
1998.  It is said by the applicant that the judgment has created uncertainty 
in respect of the extent of any rights and interests which the applicant has 
under its mining leases and exploration licences and as to the rights of the 
Miriuwunga Gajerronga people in respect of the land the subject of the 
tenements.  It is said that, the decision at first instance having been the 
subject of a decision on appeal delivered in the Full Court of the Federal 
Court and that decision itself being the subject of an as yet undetermined 
appeal to the High Court, the uncertainties previously referred to have not 
yet been resolved.  In addition to the grounds arising out of the 
Miriuwunga Gajerronga claim, Normandy, for purposes of s 102(3) of the 
Act, also makes reference to the lack of agreement with representative 
Aboriginal groups concerning access to areas which it considers most 
likely to yield commercial quantities of diamond.  Reference is made to 
the necessity to negotiate with the traditional occupants of those areas and 
to the fact that negotiations have already been undertaken.  Normandy 
also refers to various matters which it says demonstrate a commitment by 
Astro to explore and mine on the tenements in that Astro has set up the 
HMS plant at a cost of $1,000,000 and processed in the 1999 to 2000 year 
approximately 508 tonnes of material and that Astro has retained expert 
consultants and entered into a joint venture with an adjacent tenement 
holder to which it has committed significant funds.  Finally, it is stated 
that the form 5 reports lodged in respect of the tenements over the last 15 
years show that a great deal of work and expenditure has been committed 
to the tenements by Normandy. 

THE OBJECTIONS 

7  The objector disputes that any allowable expenditure has been 
incurred in respect of any of the tenements during the year in question.  
He states the Normandy has already had ample time to evaluate work 
done and to plan future exploration.  Reference is made to exemptions 
granted in the three previous years and it is said that there is no reason 
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why Normandy did not or could not undertake the required expenditure 
during the material year in respect of each tenement and that no sufficient 
reason for the grant of a certificate of exemption has been advanced.  It is 
also alleged that the applicant has no intention of itself exploring or 
working the tenements.  Paragraph (x) of the objection states that the 
tenement holder had failed in all respects to comply with the Act and 
Regulations in the filing of the exemption application.  In para (xi) it is 
said that the tenement holder has had ample time to obtain any approvals 
it requires.  Pursuant to an order made on 23 June 2000, the objector was 
required to particularise, in respect of para (x), which sections of the Act 
and Regulations it was alleged that Normandy had failed to comply with 
and, further, how it was said that there had been a failure to comply with 
such provisions.  In addition, the objector was required to particularise 
which approvals it contended that the applicant had had ample time to 
obtain and from which authorities such approvals ought to have been 
obtained.  In respect of para (x) the objector alleged that, in respect of the 
exploration licences, the provisions of s 62 of the Act and Reg 21(1) had 
not been complied with and, in respect of the mining leases, s 82(1)(c) of 
the Act and Regs 27(c) and 31 had not been complied with. 

8  Concerning para (xi) of the objection, the objector identified the 
consent of the Minister for Aboriginal Affairs under the Aboriginal 
Heritage Act, the obtaining of site clearances pursuant to the site 
protection agreement as being the approvals which the applicant had had 
ample time to obtain.  It was also said that the deed of settlement arising 
out of native title claim WN94/2 did not prevent exploration on ground 
not the subject to any restrictions under the deed and that, in any event, 
any restrictions arising pursuant to the deed were self-imposed and 
voluntary. 

THE EVIDENCE 

The Evidence in Support of the Application 

9  Mr Price was the first witness called by the applicant.  I find that he 
is an experienced mining engineer and that he is familiar with the 
Normandy Bow River Diamond project.  For 2 years between 1988 and 
1990 he managed the project.  In 1994 he again resumed a direct 
connection with the tenements the subject of the project in that from 1994 
until June 1998 he had overall managerial responsibility for a number of 
Normandy Mining Holding Pty Ltd operations which were conducted in 
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different parts of Australia and which included the Bow River Diamond 
project. 

10  On the basis of the evidence of Mr Price and other witnesses I am 
satisfied that all of the subject tenements have been treated by the 
applicant as part of a single geological project and that most of the areas 
of ground embraced by those operations are of essentially similar 
geological structure. 

11  Mr Price was familiar with a report which had been prepared in 1991 
by another of the applicant's witnesses, namely, Mr Barber, an 
anthropologist.  I am satisfied, from the evidence of Mr Price, and of 
Mr Barber, and of other witnesses called on behalf of the applicant, that, 
at all material times, the applicant accepted the correctness and validity of 
Mr Barber's 1991 report, together with a subsequent report made by 
Mr Barber, in 1995.  In both of those reports Mr Barber had identified 
significant Aboriginal sites within or adjacent to many of the tenements 
held by the applicant.  Mr Barber had also identified persons or groups of 
persons whom he believed were the legitimate representatives of groups 
of traditional owners in the region and with whom he believed it was 
appropriate that any negotiations for access to those significant sites 
should be conducted.  The 1991 Barber report had identified several areas 
where, in the opinion of Mr Barber, the company should not conduct any 
mining or exploratory operations without first obtaining the consent of the 
traditional owners and occupiers.  I find that by 1994 the applicant's 
operations had reached a stage whereby it was considered by the applicant 
that it would no longer be practical or economically viable to continue 
operations unless access were gained to what was termed "excluded 
areas", namely, those areas which had been identified by Mr Barber as 
being areas where entry and work without consent should not take place.  
Discussions concerning access had in fact been taking place between the 
applicant and the identified traditional owners between 1990 and 1994.  In 
October 1994 the applicant received, pursuant to the provisions of s 18 of 
the Aboriginal Heritage Act 1972 (WA), the consent of the Minister to 
access to some of the areas which fell within the excluded areas identified 
in the 1991 Barber report.  Shortly after obtaining that Ministerial consent, 
the applicant received correspondence from the Federal Minister for 
Aboriginal Affairs asking that the applicant not exercise any rights which 
it may have obtained under the Aboriginal Heritage Act.  The applicant 
complied with that request and participated in a mediation process which 
ultimately led to the signing, by the applicant and by those with whom 
they had been negotiating, of three documents.  The first of those 
documents was an agreement concerning the operation of the mine and 
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making of payments by Normandy (exhibit J1), the second was a deed of 
settlement (exhibit J2) and the third a site protection agreement (exhibit 
J3).  They were all dated 28 February 1995.  Attempts, which I find were 
genuine, were made on behalf of the applicant to obtain consent from the 
traditional owner signatories to the three agreements.  No consents 
resulted.  I accept the evidence of Mr Price which was to the effect that 
the company then decided that it had no alternative but to close the mine, 
which it did.  I accept his evidence that the reason for taking that action 
was that it was considered to be not economically viable to continue 
operations only in respect of the gravel which was then available, not 
being within the exclusion areas, and where there appeared to be little 
likelihood of consent being given for operations to be carried out in the 
excluded areas.  I am satisfied that the company, quite properly in my 
opinion, took the view that it would be unwise and would create even 
further difficulties in obtaining access in the future were the company to 
endeavour to gain access by means other than and without the fully 
negotiated consent of the traditional land owners having been achieved.  I 
find that up until the time of closure of the mine, the mine, from the time 
of acquisition of the mining tenements by the applicant, had been the 
subject of continual work and development and that had been continual 
exploration activities had been conducted by the applicant. 

12  During cross-examination Mr Price gave evidence that while the 
applicant had been conducting operations on the mining tenements the 
subject of the application and upon other tenements, thousands of pits had 
been dug, hundreds of drill holes had been made and hundreds of bulk 
samples had been taken.  He said that from each of the pits approximately 
200 tons of gravel had been extracted.  He said that not all samples 
collected by the applicant had been tested as the geologist on site had a 
discretion as to what samples would be tested and the discretion, in broad 
terms, was exercised upon the basis of the characteristics of the sample 
and the opinion of the geologist as to whether or not testing was likely to 
prove fruitful.  Mr Price said the test results were recorded to a limited 
degree, as were the satellite imaging and aerial photography results, on the 
mine data software package which the applicant utilised.  He said that 
examination of samples, satellite imagery and aerial photography did not 
continue after closure of the mine.  He was unable to say whether any 
evaluation work was done or was required to be done after mine closure. 

13  In relation to the three documents signed on 28 February 1995, 
Mr Price said that the dispute resolution processes contained therein had 
not been availed of by the applicant.  He also said that after the 1995 
Barber report had been received no further steps were taken to obtain any 
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consent under s 18 of the Aboriginal Heritage Act.  By way of explanation 
as to the absence of any dispute resolution or any other mediation 
procedures being undertaken pursuant to the February 1995 agreements, 
Mr Price said that the applicant formed the view, based on past 
experience, that any attempts to utilise such procedures would be futile.  
He said that he had been told by the legal representatives of the traditional 
owners with whom the agreements had been entered into that any attempts 
by the applicant to gain access would be strongly resisted.  Mr Price said 
that it was the view of the applicant that there had been a hardening of the 
attitude of the Aboriginal people with whom they had been dealing and 
that that hardening of attitude had coincided with the commencement of 
the native title claim on behalf of the Miriuwung and Gajerrong and other 
native title claimants which had led to the decision of Lee J in the Federal 
Court of Australia, followed by the decision, on appeal, of the Full 
Federal Court delivered on 3 March 2000.  (See Ward and Others v 
State of Western Australia and Others 159 ALR 483 (Lee J); (2000) 
FCA 191 (Full Court)).  A further circumstance, he said, was that the 
applicant had also been approached by other groups who had not been 
party to the February 1995 agreements but who said that they were 
traditional owner representatives and who, to the company at least, 
claimed to have legitimate native title rights and the right to negotiate land 
access. 

14  The applicant next called Mr Lee who is the general manager and 
company secretary of Astro.  He has been the general manager for 2 years 
and, for 9 years prior to that, was the assistant company secretary.  I find 
he has a good knowledge of the negotiations which took place between 
the applicant and Astro and which led to the asset sale agreement and the 
deed of variation which were entered into between Normandy Mining 
Holdings Pty Ltd and Astro concerning the sale of the assets of the 
applicant and concerning the sale of the shares in the applicant; in both 
cases the sale being to Astro.  I accept his evidence that, on or about 2 
October 2000, Astro had signed the sale of shares agreement and sent it to 
Normandy Mining Holdings Pty Ltd for signature.  The share sale 
agreement appeared to be a fall-back position negotiated by the parties 
which was to come into effect where, as indeed happened, the asset sale 
agreement was not completed.  I find that Astro has paid to Normandy 
Mining Holdings Pty Ltd at least $3,000,000 of a total of $5,000,000 
payable under the agreement. 

15  I accept the evidence of Mr Lee that prior to Astro agreeing to 
purchase the assets of or all of the issued shares in the applicant he, on 
behalf of Astro, had conducted due diligence only in respect of some of 
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the financial records of the applicant in order to ascertain what the 
applicant's financial position at the time was.  From his evidence I am 
satisfied that no-one on behalf of Astro conducted due diligence, prior to 
entering into the sale agreements, of any other aspects of the applicant 
including its assets, its operations or its records and results arising from its 
past operations. 

16  As previously stated, the applicant called Mr Barber.  I find that 
Mr Barber is a well qualified anthropologist who is very experienced in 
the field of Aboriginal land tenure and native title claims research, 
particularly in the region where the tenements the subject of these 
proceedings are located.  He has been working in that field of expertise 
continuously since 1984 and has spent a large amount of time in the 
subject area and in researching native title claims and claimants in the 
region.  He has worked for both the Kimberley Land Council ("KLC") 
and the Northern Land Council ("NLC"). 

17  In 1991 Mr Barber co-authored a report which embraced ground 
covered by MLs 80/108 to 113, 185, 289.  The report was in fact 
commissioned to be done in connection with tenements which were 
within the Bow River diamondiferous area.  He said that many areas of 
interest which were protectable under the Aboriginal Heritage Act were 
identified.  Those matters of interest generally had multiple values, 
namely, archaeological, ethnographic and historical.  He recommended 
that no access for purposes of mining or mineral exploration should occur 
without negotiation with the representative of the traditional landowners. 

18  Mr Barber subsequently did a further report, in 1995, for Normandy 
Poseidon.  He was requested to prepare a site survey of MLs 80/311 to 4, 
243 to 4 and Els 80/132 to 3.  He was also asked to include within the 
survey parts of M80/109 to 113 and 288 to 9. 

19  Mr Barber expressed the view that the KLC is now the only 
representative organisation with whom those who wished to obtain access 
should negotiate. 

20  Mr Barber gave evidence that he knew many of the individuals who 
claimed to be traditional owners or representatives of traditional owners in 
the area.  He was aware of the MGNYAC and the Dilduwam 
Majanggaburru Aboriginal Corporation ("DMAC") with whom the 
applicant had, in February 1995, entered into the agreements to which I 
have previously made reference.  Mr Barber said that there were other 
groups of people within the area in question which identified themselves 
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as being separate from both the MGNYAC and the DMAC.  He said that 
persons from such groups included Chocolate Thomas and his family who 
belonged to the Gija group. There was also the Camm (or Cann) family 
and the Malngin group.  Mr Barber considered that the DMAC and 
MGNYAC, during 1998 to 1999 no longer represented the majority of 
traditional owners in the relevant area.  He said that it was his opinion that 
Chocolate Thomas and his family were, now and during 1998 to 1999, 
represented by the KLC and that MGNYAC was no longer authorised to 
speak on their behalf.  He also said that another senior member of the 
group which had previously been represented by MGNYAC, namely, Joe 
Lissadel, was no longer represented by that Aboriginal corporation.  He 
considered that, during the expenditure year the subject of the applications 
now before me, KLC was the "logical" group for the applicant to 
negotiate with. 

21  Mr Barber agreed that M80/108 did not have any exclusion areas 
within it. 

22  Ms Hilliard gave evidence of accounting services which were 
provided to Astro by her employer AWY Administrative Services.  I 
accept her evidence.  Without going to it in any detail, I am satisfied that 
the method of accounting and the results flowing from the accounting 
methods, which rely upon supply of data and information from Astro, are 
in accordance with proper accounting principles and accurately reflect 
information recorded by Astro in respect of its operations, including 
expenditure on tenements.  I find that the forms 5 lodged by the company 
in respect of the year the subject of these proceedings are based upon the 
procedures and the information referred to by her.  I accept the evidence 
of Mr Seebeck, a geologist who is also employed by AWY Administrative 
Services, which was that he had prepared all form 5s lodged by Astro 
since January 1997.  I am satisfied that the expenditure claimed by Astro 
during the year the subject of these proceedings is expenditure which was 
incurred on the subject tenements. 

23  Mr Boxer was the next witness called by the applicant.  Mr Boxer is 
also a geologist and is also employed by AMY as a project manager.  I 
find that he is experienced in diamond exploration having been employed 
in that field by Rio Tinto between 1978 and 1994.  The Normandy Bow 
River diamond mine is one project which is presently under his 
management.  I find that, since 1998, he has controlled the exploration 
activities and planning for the subject tenements.  I find that in October 
1998 he inspected several boxes of data which had been compiled and 
stored by the applicant.  He closely inspected the contents of 
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approximately six boxes of such data and also obtained access to the mine 
files database.  By use of computer software which he described as "map 
info" Mr Boxer laid down and overlaid various items of information 
which he obtained from the mine files database which he had examined.  
His objective was to try and ascertain gravel types, gradings of gravel in 
relevant areas and location of past drilling and sampling programs.  He 
also examined aerial photography and converted into standard Australian 
map grid coordinates the local gridding coordinates which had been used 
by the applicant.  He said, and I accept, that it took him several weeks to 
do that.  His objective was to get an overall picture of the tenements from 
the data which he located.  The purpose in doing so was to try and 
ascertain where it would be best to conduct further exploration and mining 
operations.  From the results derived from his research he prepared an 
exploration program in which he identified six target areas.  All of those 
areas which he identified to be explored were partly in the exclusion areas 
described in the Barber reports.  He said there were some discussions 
conducted with persons whom the company believed were the appropriate 
traditional owners' representatives but that no agreement as to access was 
achieved. 

24  During cross-examination Mr Boxer said that his review of the data 
collected by the applicant was ongoing.  He said that it was essentially 
desk studies, but that it was, however, necessary that he have some 
familiarity with the ground in question.  He agreed that it would have 
been possible to have done some exploration work on the ground in areas 
which were outside the exclusion areas identified in the Barber reports, 
however, said that the applicant would not conduct such work in isolation 
because of the proximity to sensitive areas and, further, because it was not 
economically feasible to carry out operations only in those areas. 

25  The applicant's final witness, Mr Prentice, is the general manager, 
land management of the Guttnik mining group which controls Astro.  He 
joined Astro in 1997 and his responsibility is that of obtaining access to 
areas which are or may be the subject of native title claims.  I find that he 
is a very experienced negotiator in such matters.  He said that he had had 
discussions with the KLC and that after the decision of Lee J in Ward’s 
case (supra) was delivered in November 1998 it had been his belief that 
the KLC was the appropriate representative body with which to negotiate 
access to the subject tenements.  He said that he had been informed by a 
KLC representative in November 1999 that a written access agreement 
needed to be prepared.  Mr Prentice said that, at the time of giving his 
evidence, he believed the applicant and the KLC were close to reaching an 
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agreement.  He said that there had been no negotiations of recent times 
between the applicant and either DMAC or MGNYAC. 

Evidence on Behalf of the Objector 

26  The objector called Mr Kennard, who is a solicitor now practising in 
Western Australia.  Mr Kennard was employed by the Aboriginal Legal 
Service from August 1996 until June 2000.  From May 1998 until June 
2000 he occupied the position of in-house counsel with the Service's 
native title unit.  He gave evidence, which was unsupported by original 
documents, that the statutory public officer of both the DMAC and 
MGNYAC is Mr Robert Hannan.  He produced a document which he said 
had been sent to him by Mr Hannan and which was a copy of the register 
of members of the MGNYAC which listed Chocolate Thomas and Joe 
Lissadel amongst others.  He also produced a document which he said had 
been received by him from Mr Hannan and which he said was an 
application for the incorporation of DMAC which included a list of 
DMAC committee members which included the name of Joe Lissadel. 

27  Mr Kennard said that he believed that the MGNYAC members were 
drawn from an area of some 30,000 square kilometres which extended 
from the Bow River into the Northern Territory.  He said that he believed 
that the DMAC was a group within the area of land from which 
MGNYAC members were drawn and that MLs 80/108 to 113 and the 
subject exploration licences were within the areas of DMAC interest.  
Mr Kennard said that the KLC had never acted for either DMAC or 
MGNYAC.  He said that he had acted on behalf of both of those 
corporations.  He also said that he considered that the Gija people were 
represented by both of those organisations. 

28  Mr Kennard gave evidence that in April 1999 he had spoken to a 
Mr Murphy who represented Astro and that Mr Murphy had said that he 
hoped that Mr Kennard would get instruction from DMAC and 
MGNYAC to have another heritage survey done.  He said that Astro had 
made no contact with him since then. 

29  During cross-examination Mr Kennard conceded that he had no 
anthropological qualifications or experience and that when he had been 
employed by the ALS he had not been based in the Kununurra area.  He 
also agreed that he had not been involved in the Miriuwunga Gajerronga 
native title claim which was heard in the Federal Court. 
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SUBMISSIONS 

The Applicant 

30  In respect of its reliance upon the provisions of s 102(2)(b) of the Act 
as a reason for the granting of a certificate of exemption, Mr Edel, on 
behalf of the applicant, relied, as a basis for the justification of the 
exemption being allowed, upon the fact that in October 1998 Astro had 
entered into the asset and share purchase agreements with the applicant 
and that it was necessary for Astro to locate and collect and examine a 
significant amount of data which had been compiled by the applicant up 
to the time of closure of the mine in 1996.  He submitted that, pursuant to 
the purchase agreements which had been entered into between Astro and 
Normandy Mining Holdings Pty Ltd, Astro was the beneficial owner of 
the subject tenements and had acquired the right to continue with the 
whole project and had assumed risks and liabilities and obligations in 
respect thereof.  He said that Astro was, in effect, entitled to act and was 
in fact acting as the agent of the applicant.  Mr Edel referred to the 
evidence of the applicant's witnesses which was to the effect that 
considerable time and effort had been expended in locating, examining, 
interpreting and utilising past operational records of the applicant in order 
that an overall assessment could be made of the economical viability of 
the project and an assessment made of future mining and exploration 
activities to be conducted on the tenements.  One consequence, he said, of 
those desk studies, when coupled with Astro's knowledge of the two 
Barber reports and of the past history of negotiation with traditional 
landowners in respect of access to the exclusion areas which had been 
identified by Mr Barber, led to the applicant arriving at some important 
conclusions.  He said that the company had decided that a further site 
survey needed to be done to identify Aboriginal heritage areas and in 
order to facilitate access negotiations.  The applicant also concluded that 
the KLC was the appropriate representative body of the traditional owners 
with whom it was believed it would be necessary to negotiate in order to 
achieve access to the areas it wished to explore and mine.  It was also 
concluded by the applicant that neither the DMAC nor MGNYAC 
continued to represent those traditional owners.  Mr Edel also drew my 
attention to the evidence of Mr Boxer which was to the effect that, 
following identification and examination of relevant operational records 
of the applicant, he had produced reports for Astro and had produced an 
exploration program which focused upon what he considered to be the 
most prospective areas within the tenements which made up the project 
and which included the tenements the subject of the applications now 
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before me.  The reports and investigations of Mr Boxer had resulted in an 
exploration program for the following expenditure year which 
recommended exploration on what he considered to be the most 
prospective areas which areas were substantially located within areas 
identified by Mr Barber in his 1995 report as being exclusion areas. 

31  Mr Edel also made the point that it could not be inferred that prior to 
entering into the share and asset sale agreements Astro had conducted due 
diligence in respect of any matters other than those mentioned in evidence 
by Mr Lee. 

32  Mr Edel also submitted that the provisions of paragraph (b) did not 
refer only to time being required by the holder of the tenement. 

33  In respect of the provisions of s 102(2)(g), Mr Edel relied upon the 
evidence of the applicant's witnesses in connection with the application of 
the provisions of the Aboriginal Heritage Act 1972 (WA) and the impact 
of the Native Title Act 1993 (CTH).  He submitted that Astro had been 
right to come to the conclusions that it had arrived at about the lack of 
capacity of the DMAC and the MGNYAC to negotiate as the authorised 
representatives of the traditional owners and native title holders or 
claimants during the expenditure year in question.  He said that although 
the applicant had succeeded in obtaining consent from the Minister 
pursuant to the provisions of s 18 of the Aboriginal Heritage Act to access 
certain areas, that achievement had been frustrated, and in effect nullified, 
by the events which then followed and which involved the intervention of 
the Federal Minister for Aboriginal Affairs, the subsequent mediation 
which led to the February 1995 agreements being entered into and, finally, 
the inability of the applicant, despite considerable efforts, to successfully 
negotiate access.  He said that although not all parts of all of the 
tenements the subject of the exemption applications were within exclusion 
zones, nevertheless, where the subject ground was not within an exclusion 
zone it was in such close proximity to exclusion areas that the capacity of 
the applicant to conduct exploration or mining activities thereon was 
significantly affected and limited. 

34  In respect of issues arising out of native title generally, Mr Edel 
submitted that during the year in question and up until the present time, 
there was and is considerable uncertainty as to the appropriate person or 
organisation with whom or which Astro should endeavour to negotiate 
access.  In response to the evidence of Mr Kennard, he submitted that that 
witness had limited experience in the field of native title claims, that he 
was not an anthropologist and that he had not been based in Kununurra.  
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In short, he submitted that where there was any conflict between the 
evidence of Mr Kennard and Mr Barber the factual evidence and the 
opinions of the latter should be preferred. 

The Objector 

35  Mr Workman submitted that the applicant had had ample time prior 
to the 1998 to 1999 expenditure year to evaluate work previously done on 
the tenement.  He also made the point that it is not the applicant who now 
requires the time but it is Astro who is seeking time to evaluate previous 
work done.  In a similar vein, he submitted that, as the mine had been 
closed by the time of the agreements between Astro and Normandy 
Mining Holdings Pty Ltd in October 1998, there was no need for the 
applicant to plan anything because, pursuant to the agreements, Astro 
would have acquired all of the assets, including the subject tenements, of 
the applicant. 

36  Mr Workman also argued that, in any event, an evaluation of work 
previously done on the tenements had been undertaken prior to the 1998 
to 1999 expenditure year.  In particular, he referred to the evidence of 
Mr Price who had said that there had probably been data entered into the 
data mine program after closure. 

37  As to the provisions of s 102(2)(g), the objector submitted that by 
entering into the February 1995 agreements with the DMAC and the 
MGNYAC the applicant had voluntarily undertaken a self-imposed 
restraint which could never be a proper basis for the granting of an 
exemption where the reason claimed for the exemption arose out of such a 
restraint.  He referred to the comments of Malcolm CJ in Re Heaney; ex 
parte Tunza Holdings Pty Ltd (1997) 18 WAR 420 at 426 in support of 
that submission.  Mr Workman also drew my attention to the fact that no 
attempts were made to follow the dispute resolution procedures which 
were contained within the three agreements which the applicant had 
entered into with the DMAC and the MGNYAC.  He also referred to the 
fact that Astro was aware of the existence of those agreements and 
therefore of their contents and of the right and the need on the part of 
Astro to bring about an assignment to itself of the rights and obligations of 
the applicant pursuant thereto.  Astro had not tried to bring about such an 
assignment.  Mr Workman submitted that none of the native title or 
Aboriginal heritage issues which the applicant claimed justified the 
granting of the exemptions prevented desk studies being undertaken.  
Astro, he said, had full knowledge of all of those issues when it entered 
into the agreements with Normandy Holdings and took on its obligations 
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under the sale and asset purchase agreements with full knowledge of the 
actual and potential difficulties. 

38  Mr Workman further submitted that I should accept the evidence of 
Mr Kennard to the effect that the DMAC and the MGNYAC, at all 
material times, had been and continued to be the true representatives of 
the traditional owners and native title claimants and holders in the relevant 
areas.  He said that the Federal Court decisions had removed any 
uncertainty as to who Astro should be negotiating with. 

CONCLUSIONS 

39  I am satisfied that during the 1998 to 99 expenditure year time was 
required by Astro, the beneficial owner of the tenements and, in effect, the 
agent of the applicant, to evaluate work which had previously been done 
on the subject tenements and, further, that an appropriate evaluation of 
that work was undertaken by Astro.  I accept the evidence of Mr Lee that 
the only due diligence undertaken by Astro prior to entering into the sale 
and asset purchase agreements was in respect of the financial position of 
the applicant and did not involve any consideration of the operational 
records and data held by the applicant.  A large amount of data had been 
accumulated and held by the applicant up until the time of the closure of 
the mine.  In the 2 years up until October 1998 when the sale and asset 
agreements were entered into no significant assessment had been under 
taken of work done up until mine closure.  I also accept the evidence of 
the applicant's witnesses that during the year in question time was 
required to plan future exploration.  Because of the attitude which the 
company had taken, quite properly in my opinion, towards its 
responsibilities to ensure that it would not infringe the provisions of the 
Aboriginal Heritage Act and that it would not ignore or attempt to 
override the interests and claims of traditional landowners, it was 
necessary for those who were responsible for the making of decisions as 
to the future of the tenements to identify as precisely as could be done 
future exploration and mining targets, areas in respect of which access had 
been or was likely to be denied in the absence of access agreements being 
reached and the identity of persons or organisations with whom or with 
which such negotiations would have to be carried out.  In my opinion it 
was a matter of commonsense but also a matter of economic practicability 
for Astro to have embarked upon the inquiries which it did in the form of, 
firstly, the examination and analysis by Mr Boxer of work done on the 
tenements in the past and, secondly, as to the most appropriate means of 
endeavouring to achieve negotiated agreed access to the areas of land 

Document Name: [2001]WAMW19.doc Normandy v Andela  CM Page 17 



[2001] WAMW 19 
CALDER SM 

which had been identified as being most prospective but which also where 
within or near to areas identified by Mr Barber as being exclusion zones. 

40  I do not consider that it could be said that, in entering into the 
February 1995 agreements with the DMAC and the MGNYAC, the 
applicant had entered into a self-imposed restraint of the type 
contemplated by Malcolm CJ in his reasons for decision in Tunza's case.  
I consider that although there were restraints and that those restraints were 
entered into knowingly and intentionally by the applicant and were in a 
sense "self-imposed", nevertheless I consider that they were not 
voluntarily entered into in the sense that the applicant had any real option 
to do something else or to not enter into the restraints.  The commercial 
reality was that in the absence of any such agreements any entry or 
attempted entry into the areas of exclusion identified by Mr Barber on the 
tenements would have been strongly resisted by at least the DMAC and 
the MGNYAC and possibly the KLC and, I have little doubt, would have 
resulted in extensive litigation, including applications for injunctive relief.  
I consider it to have been most likely that if there had been litigation and 
the applicant had been successful in that litigation in either the Federal 
Court or the Supreme Court at first instance that its successes would have 
been the subject of appeal.  In any event, regardless of what my opinion 
is, I am satisfied that that was the opinion of the applicant at the time 
when it agreed, following the letter of the Federal Minister, to not exercise 
the rights which it had obtained pursuant to the Aboriginal Heritage Act 
and when it subsequently assessed its options concerning the tenements. 

41  It is not possible, on the basis of the evidence before me, nor is it 
appropriate, for me to attempt to make a finding as to what person or 
persons or body or bodies is or are entitled to represent the traditional 
landowners or native title claimants or native title holders in respect of 
any of the relevant ground.  In my opinion it is not necessary for me to do 
so.  I am satisfied that at all material times both the applicant and Astro 
have made genuine and significant efforts to ascertain with whom it was 
that access negotiations should be conducted and to conduct such 
negotiations.  In that regard they have placed considerable reliance upon 
the reports of Mr Barber.  I consider that they were entitled to do that.  
Mr Barber is an extremely experienced anthropologist who has extensive 
knowledge of the land and of the traditional people who occupy the land 
the subject of the proceedings before me.  I consider that it is much more 
likely that he, rather than Mr Kennard, has made a correct assessment as 
to with whom anyone seeking access to the land in question should 
negotiate or should negotiate through.  The reality is that, regardless of 
who is the appropriate person or which is the appropriate organisation to 
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negotiate with, it was necessary that approvals be obtained from the 
traditional owners and occupiers before the applicant enter into areas 
which, it cannot be doubted, are, or potentially are of considerable 
significance for purposes of the Native Title Act and for purposes of the 
Aboriginal Heritage Act.  Even if it cannot be said that in respect of all of 
the exclusion areas identified by Mr Barber there was a legal obligation to 
negotiate access or to obtain clearances or permission, from the traditional 
owners, or to obtain Ministerial consent under the Aboriginal Heritage 
Act, nevertheless, from a practical point of view to do so without such 
agreement or clearances or permission being reached or obtained from the 
traditional occupiers, or native title claimants or holders would have 
inevitably, in my opinion, lead to litigation. 

42  I consider that the applicant has made out a reason for the granting of 
a certificate of exemption based and upon the need to evaluate work done 
on the tenements in the past and also arising from difficulties in obtaining 
requisite approvals to access the most prospective areas of the subject 
tenements.  I agree with Mr Edel that para (b) of s.102(2) is not available 
only to the holder of the tenement during the year the subject of the 
exemption application.  It may be available to any subsequent holder.  The 
real issue is whether the expenditure non-compliance is justifiable for the 
prescribed reason. 

RECOMMENDATION 

43  I recommend to the Minister that the Minister grant to the applicant a 
certificate of exemption in respect of all of the tenements the subject of 
this application. 
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