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CALDER SM: 
 

THE PROCEEDINGS 
1  Delta Exploration Pty Ltd (“Delta”) has made application for 

certificates of exemption from the prescribed expenditure requirements in 
respect of exploration licences 69/1119 to 69/1121 (“the tenements”) for 
the expenditure year ended 19 May 2000.  The amount in respect of which 
the exemption certificate is sought for exploration licences 69/1119 and 
69/1120 is $63,000 and for exploration licence 69/1121 $62,100.  The 
reasons for which the exemption certificate is sought in each case are 
identical, namely:  

“Time is required to gain consent and plan future exploration. 

Section 102(2)(b) 

Mining prevented or restricted by political or environmental 
difficulties. 

Section 102(2)(g) 

Other reasons not set out in 102(2)which the Minister determines 
is sufficient to justify exemption. 

Section 102(3)” 

2  To each of the exemption applications Luan Trong (“Trong”) lodged 
an objection.  All three objections are in similar terms which, in summary, 
dispute that Delta has any need or justification for further time to be 
allowed to evaluate what little work has previously been done on the 
tenement or to plan future exploration.  It is contended that the tenement 
holder has had ample time to negotiate with either political or 
environmental government bodies for access to the tenements in order to 
explore.  The objections also allege that there is no good reason why the 
prescribed requirement was not undertaken and that no sufficient reason 
for the grant of an exemption has been advanced by Delta. 

3  On 7 September 2000 Mr Cheong appeared on behalf of Trong at a 
mention hearing before the Warden when the Warden fixed 7 December 
2000 as a date of hearing of the applications and objections.  On 7 
December 2000 the hearing of the applications commenced at 10.35 am in 
the absence of the objector or any representative. 
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THE EVIDENCE OF THE APPLICANT 
4  At the commencement of the hearing Mr Gerus, on behalf of the 

applicant, produced a number of documents.  The first of those documents 
were certified copies of searches of the tenements (exhibit A).  The 
searches establish that the tenements were all granted to Delta for a period 
of 5 years commencing 20 May 1996 and that Delta has held all 
tenements continuously since that date.  The certified copy searches also 
disclose that on 15 April 1998 joint-venture agreement 161H/978 between 
Rio Tinto Exploration Pty Ltd (“Rio”) and Delta Gold NL and Delta Gold 
Exploration Pty Ltd was lodged with the mining registrar in Perth in 
respect of the tenements.  A copy of that agreement was produced by 
Mr Gerus (exhibit D) during the course of the hearing before me.  Exhibit 
A also discloses that for all of the years 1997 to 2001 inclusive due rental 
has been paid on the tenement.  It can be seen from exhibit A, in respect 
of the prescribed expenditure requirement, that for each of the tenements 
for the years ended 19 May 1997, 1998 and 2000 “nil” expenditure was 
claimed.  For the years 1997 and 1998 a certificate of exemption was 
issued in respect of the whole of the amount of prescribed expenditure for 
the tenements and for each of them the current application now before me 
is noted as pending.  In respect of the year ended 19 May 1999 
expenditure of $9331, $1999 and $3811 respectively was claimed against 
each of the tenements and a certificate of exemption for the balance of the 
expenditure was granted for that year.  It can be seen that only a very 
small proportion of the total required expenditure for the years during 
which the tenements have been held by Delta has been recorded as 
claimed expenditure. 

5  Mr Gerus also produced a photocopy of Crown Land Record volume 
3072, folio 486 depicting and area of Crown land reserved as:  “Class ‘A’ 
Reserve No 17614 for the purpose of ‘Use and benefit of Aboriginal 
Inhabitants’ invested in the Aboriginal Lands Trust with power to lease 
the whole or any portion for any term.”  The document indicates that the 
Record was registered on 6 January 1994.  The diagram of the land the 
subject of the record, as set out in the first schedule thereto, indicates that 
the eastern boundary of the reserve, to the south, is along part of the 
border between Western Australia, and South Australia, and to the north is 
along part of the border between Western Australia and the Northern 
Territory.  

6  The third document produced in evidence by Mr Gerus was a 
certified copy from the national native title register of an application, 
information and extract from the register of native title claims.  The 
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register extract was in respect of application numbers WG6041/98 
(Federal Court number) and WC95/4 (NNTT number).  The application is 
in the name of Geoffrey Fraser on behalf of the Warburton-Mantamaru 
People against the State of Western Australia and Others and it was 
registered as a claim on 22/9/1995.  In addition, the applicant produced a 
certified copy from the national native title register of an application, 
information and extract from the register of native title claims in respect 
of application numbered WG6020/98 (Federal Court number) and 
WC95/34 (NNTT number) being an application by Stanley Mervyn and 
others on behalf of the Irrunytju-Papulankutua People against the State of 
Western Australia.  That claim was registered on 31 July 1995.  Together, 
those documents became exhibit C. 

7  The applicant called Mr Ian Gordon to give evidence.  Mr Gordon is 
currently employed by Delta as its land and commercial manager and he 
has responsibility for the overall management of tenements controlled by 
Delta and of access to land connected with such tenements.  Mr Gordon 
said that when he first joined Delta in 1996, the company was trying to 
obtain a grant of the tenements.  That included negotiations for the issue 
of entry permits.  He said that in 1982 Delta had applied for a number of 
tenements in South Australia located close to the Western Australian 
border and that, following prolonged negotiations, access to the ground 
the subject of those tenements in South Australia was finally obtained 
only in 1995.  He gave evidence that, in respect of the tenements the 
subject of the applications now before me, a farm-in and joint-venture 
agreement had been entered into with Rio whereby Rio had a right to earn 
and had earned an interest in all of the tenements in return for expenditure 
undertaken by Rio for exploration on the tenements (Exhibit D).  Under 
the joint-venture agreement Rio is responsible for gaining access to the 
subject ground for exploration purposes (clause 3.5).  He said that the 
effective date for the transfer of responsibilities pursuant to the agreement 
to Rio was 1 July 1998.  Before that, he said, he had been responsible for 
negotiating access to the tenements.  Negotiations had been conducted 
with the Western Australian Department of Aboriginal Affairs which had 
told the applicant that it was unlikely that any permits would be issued by 
the Aboriginal Lands Trust under the Aboriginal Affairs Planning 
Authority Act 1972 unless an agreement was reached between Delta and 
the traditional owners as to such access.  My attention was drawn to 
clause 5 of the Department of Mines (“DME”) published guideline “FOR 
ABORIGINAL CONSULTATION BY MINERAL AND PETROLEUM 
EXPLORERS”.  (Exhibit E). 
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8  By letter dated 24 August 1995 the Aboriginal Affairs Department 
forwarded to Delta a copy of the then current Standard Agreement for 
Mining on Aboriginal Reserve Land.  That document was prepared by the 
Aboriginal Affairs Department.  The standard agreement makes reference 
to the provisions of sections 23 and 24 of the Mining Act and to the need 
thereunder for consent to be obtained before mining may be carried out on 
reserves.  Reference is made to the provisions of the Aboriginal Affairs 
Planning Authority Act 1972 whereby consent may not be given under 
section 24 of the Mining Act until a recommendation to that effect has 
been received from the Minister for Aboriginal Affairs.  The draft 
agreement contemplates that (once the parties have reached agreement) 
the Aboriginal Lands Trust would recommend the granting of access to 
the miner and that, upon such access being permitted, and upon the miner 
commencing operations within the reserve, such operations will be 
conducted in a manner specified in the agreement with a view to 
identifying and protecting Aboriginal sites.  That would include advance 
surveys of areas of interest to the miner and the subsequent identification 
by the relevant Aboriginal corporation of areas within the areas of interest 
which would not available for mining because of the presence there of 
Aboriginal sites.  The agreement requires ongoing communication with 
and participation by nominated Aboriginal advisers and, in certain cases, 
nominated anthropologists.  In general, the miner is to bear all costs 
incurred by all parties to the agreement in the performance of obligations 
pursuant to the standard agreement.  The agreement takes in all aspects of 
activities on the ground associated with mining, including prospecting and 
exploration.  Compensation is also embraced within the standard 
agreement. 

9  On 31 August 1995 Delta received a letter from the principal legal 
officer of the Aboriginal Affairs Department noting that the grounds 
applied for in applications E69/1119 to 1121 were wholly contained 
within and vested in the Aboriginal Lands Trust for the purposes of use 
and benefit of Aboriginal inhabitants and that those lands were currently 
leased by the Lands Trust to the Ngaanyatjarra Land Council for a term of 
99 years.  The letter also drew the attention of Delta to the need for non-
Aboriginal persons seeking entry onto an Aboriginal reserve to obtain 
permits permitting access.  The witness produced a letter from the 
Ngaanyatjarra Council dated 27 May 1996 (exhibit G) which indicated 
that Delta was expected to forward a proposed exploration program for 
the three tenements which proposals would then be put to the traditional 
owners of the land for their consideration.  The company geologist for 
Delta subsequently sent a proposed exploration program to the 
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Ngaanyatjarra Council in May of 1996.  By letter dated 13 June 1996 the 
Council informed Delta that the Council would consult with the 
traditional owners of the areas the subject of the three exploration licence 
applications and stating that meetings with the traditional owners may 
possibly occur in mid to late August of that year on reserve number 
17614.  A request was included in the letter that Delta provide additional 
information and maps for the benefit of the traditional owners prior to any 
meeting taking place.  (Exhibit I).  In September 1996 Mr Gordon, with 
another employee of Delta, Mr Homes, met with traditional owners.  His 
impression of the outcome of the meeting was that the traditional owners 
were “quite comfortable” with Delta’s proposal.  He said that the 
traditional owners indicated that they would consult with the 
Ngaanyatjarra Land Council and it was Mr Gordon’s expectation that 
Delta was going to succeed in gaining access to the subject land.  
Mr Gordon said that in November 1996, having received a draft 
agreement which led to more negotiations, he was advised that one of the 
traditional owners with whom they had been negotiating in respect of the 
land which included the Findlay Range, had died and that negotiations 
therefore could not continue and would not resume for 18 months.  He 
said that he was also informed by the Ngaanyatjarra Land Council that in 
respect of the ground applied for in the Bell Rock Range the traditional 
owners did not want to meet with Delta and did not want the tenements 
granted.  He said that it was then decided that the best thing for Delta to 
do was to discontinue its attempts to seek access to the ground in question 
and to continue with exploration work on its South Australian tenements 
and to then have the traditional owners in Western Australia come and see 
what the company was capable of doing in respect of matters of interest to 
the traditional owners.  The South Australian tenements to which he made 
reference are very close to and, in some cases, have a common boundary 
with the Western Australian-South Australian border.  Exhibit K, 
consisting of maps 1 and 2, indicates the position of the company’s 
tenements in South Australia and shows that the westernmost boundaries 
of the most western tenements is relatively close to the Bell Rock Range 
where ELs 69/1120 and 1121 are located.  Findlay Range, where EL 
69/1119 is located, is approximately 75 kilometres to the west of the 
ground applied for in the Bell Rock Range. 

10 Mr Ian Leslie, the exploration manager southern district Australasian 
region for Rio, was the next witness called by the applicant.  He said that 
in South Australia the company had gradually been gaining access to land 
and that within the previous 12 months approximately $1.2 million had 
been spent on ground where access had been gained through negotiations.  
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He said that Rio had a strict policy for engagement with traditional 
owners and would not enter land without agreements with the traditional 
owners being in place. 

11 Mr Geoff Wilkie, also an employee of Rio, being the manager of Rio’s 
Aboriginal Affairs Department, gave evidence on behalf of the applicant.  
He has had more than 20 years’ experience in mineral exploration in 
Australia, predominantly involving Aboriginal issues.  In general terms, 
his role with Rio is to negotiate and to secure land access for exploration.  
He said that he had negotiated three access agreements in respect of the 
South Australia tenements which are the subject of a Rio/Delta joint-
venture agreement.  He said that by early 1999 it was his belief that there 
was a reasonable possibility that access would be gained to the Findlay 
Range ground but not to the Bell Rock Range ground due to the cultural 
sensitivity of the latter.  He gave evidence of having attended at meetings 
with the Ngaanyatjarra Land Council and of communication by way of 
letter with the Council during 1999.  He, too, said that the death of 
Mr McLean, one of the traditional owners with whom negotiations had 
been undertaken, was quite significant to the remaining members of that 
person’s community and that all future planned negotiations and meetings 
were set aside so that the community could attend to matters connected 
with the death.  He said that in his experience such events had a 
considerable impact within such communities; often for periods of 12 
months or more.  The witness gave evidence of having written to the 
Ngaanyatjarra Council on 12 March 1999 requesting a re-opening of 
discussions regarding the subject tenements.  The letter was sent to 
Mr Andrew Lawson, a director of the Council.  No response to the letter 
was received until 10 June 1999 when Mr Greg Borchers, a solicitor, 
wrote to Delta stating that the Council was currently seeking further 
instructions as to whether or not negotiations would recommence with 
Rio.  The letter noted the particular cultural significance of the Bell Rock 
Range land to the traditional owners and indicated that attempts would be 
made to ascertain the current views of those owners.  In September 1999 
Mr Wilkie met with Ngaanyatjarra Council officers in Alice Springs and 
discussed the tenements.  He was informed that the council would seek 
instructions from the traditional landowners about the course, if any, of 
future negotiations.  He was told that no certain time or period could be 
given within which the Council expected to be able to obtain further 
advice and instructions from the traditional landowners.  In December 
Mr Wilkie again wrote to the Ngaanyatjarra Council.  He requested a 
resumption of discussions concerning the tenements and enclosed a 
proposed work program.  He expressed the keen desire which Rio had to 
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gain access to the tenements and to commence exploration activities.  In 
March 2000 he received the last page, containing only the final two 
paragraphs, of a letter addressed to him at Rio dated 18 March 2000.  That 
last page stated that:  “We will shortly organise a meeting with the 
Traditional Owners in respect of the land the subject of EL 69/119.  We 
will confirm to you in writing the results of that meeting.”  That letter was 
signed on behalf of the council.  Mr Wilkie did not get the first page of 
that letter dated 18 March 2000 until 2 May 2000.  In that first page it was 
stated that a meeting had been held with the traditional owners in respect 
of access to ELs 69/1120 and 1121 and that the traditional owners had 
unanimously rejected the proposed exploration program and, for strong 
cultural reasons, would not agree to any exploration being undertaken.  
Mr Wilkie said that in November 2000 a meeting was conducted 
concerning the Findlay Range tenement E69/1119.  A meeting was held at 
Jamieson and was attended by himself, Mr Gordon and Mr Leslie (the 
previous witnesses).  As a consequence of that meeting a letter was 
received from the principal legal officer of the Ngaanyatjarra Council 
dated 14 November 2000 in which it was confirmed that at the meeting 
the traditional owners had agreed they were prepared to enter into 
negotiations with Rio with a view to allowing access for the purposes of 
exploration.  A copy of the Council’s draft standard agreement was 
attached to the letter.  It was noted in the letter that a further meeting was 
proposed at Jamieson “some time in March 2001 in order to advance, and 
possibly finalise, the negotiations in relation to access”.  Mr Wilkie said 
that as at the date of the hearing before me negotiations were continuing 
between Rio and the Council concerning E69/1119 about the access 
agreement and that he was to attend a meeting with the Council on the day 
after the hearing.  He said that, insofar as the tenements at Bell Rock 
Range were concerned, the Council had agreed to look into the question 
of access to those two tenements once again even though that was not the 
normal practice.  In concluding his evidence Mr Wilkie said that the 
course of events with all three tenements relative to the extensive 
negotiations which had taken place was not uncommon.  He said it was 
his understanding that the Ngaanyatjarra Council had a very heavy 
workload related to native title matters including negotiations on behalf of 
a number of Aboriginal communities with mining companies. 

 

THE APPLICANT’S SUBMISSIONS 
12  Mr Gerus filed detailed written submissions in support of the 

applications for exemption.  In those submissions he indicated that the 
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applicant relied primarily upon the provisions of section 102(2)(g) and 
102(3) of the act.  In relation to the gaining of access to the ground the 
subject of the tenements he drew attention to the provisions of the Mining 
Act 1978, to the Aboriginal Affairs Planning Authority Act 1972 and to 
the Land Administration Act. 

13 Section 23 of the Mining Act enables applications to be made for and 
tenements to be granted in respect of land to which the provisions of 
section 24 of the Mining Act applies.  Section 24 of that Act, in 
subsection (1)(f), says that the section applies to:  “… land to which Part 
III of the Aboriginal Affairs Planning Authority Act 1972 applies”.  
Section 23 provides that no mining is to be carried out on any such land 
other than in accordance with a consent to do so obtained pursuant to the 
provisions of section 24 of the Act and that, if mining occurs without such 
consent, the tenement is liable to be forfeited.  Section 24(7) of the Act 
says that mining may be carried out on any land referred to in 
subsection (1)(f) with the written consent of the Minister and subject to 
such terms and conditions as are specified in the consent.  It provides that, 
before giving his consent, the Minister must consult with the responsible 
Minister with respect thereto and obtain his recommendation thereon. 

14 The applicant also referred to the provisions of Part III of the Aboriginal 
Affairs Planning Authority Act 1972.  Part III is headed “Reserved 
Lands”.  Pursuant to the provisions of section 26 of that Act, Part III 
applies to any land vested in the Crown which is reserved for the use and 
benefit of Aboriginal inhabitants under the provisions of either the Land 
Act 1933 or the Land Administration Act 1997.  Section 27 of the same 
act says that any land to which Part III applies is vested in the Aboriginal 
Affairs Planning Authority.  Counsel also referred to the provisions of 
section 31 of the Aboriginal Affairs Planning Authority Act which 
provides that unless a person is of Aboriginal descent or a member of one 
of the Houses of Parliament, State or Commonwealth, or lawfully 
exercising a function under that Act or performing a duty imposed by law 
or is a person authorised to do so under the regulations, it is an offence for 
such person to enter or remain upon land to which Part III of that Act 
applies.  Section 24(7)(c) of the Mining Act specifically preserves the 
operation of the provisions of section 31 of the Aboriginal Affairs 
Planning Authority Act where, pursuant to section 24(7) of the Mining 
Act the Minister has given consent to mine.  The “regulations” to which 
reference is made in section 31 of the Aboriginal Affairs Planning 
Authority Act are the Aboriginal Affairs Planning Authority Act 
Regulations 1972.  Regulation 8 thereof makes provision for the Minister 
for Aboriginal Affairs to grant permission to enter and remain upon lands 
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to which Part III apply.  The Minister, before granting such permission, 
must consult with the Aboriginal Lands Trust.  In his submissions, 
counsel made reference to matters concerning the history of the reserved 
area including the creation of the reserve and the lease of the reserve to 
the Ngaanyatjarra Land Council and to certain clauses of that lease 
agreement.  Such matters were not all supported by documents tendered in 
evidence before me. 

15 In respect of the submissions concerning the section 102(2)(g) ground for 
exemption, Mr Gerus concluded by saying during the relevant tenement 
year the applicant was unable to obtain the consent of the Ngaanyatjarra 
Land Council on behalf of the communities for access to either the 
Findlay Range or the Bell Rock Range tenements and therefore there 
would have been no point in seeking the consent of the Minister for mines 
under section 24 of the act for consent to mine on he tenements. 

16 In relation to section 102(3) of the Act counsel submitted that the 
applicant and Rio had the financial capacity to properly explore the 
tenements.  It was also submitted that both companies had demonstrated a 
responsible approach to the cultural and spiritual concerns of the 
traditional owners of the land in question and that they both had a 
significant commitment to the region in which the tenements are located 
which was associated with nearby tenements in South Australia. 

 

CONCLUSIONS 
17 I am satisfied that since Delta obtained the tenements extensive and 

genuine efforts have been made to negotiate access to the land the subject 
of the tenements.  I am satisfied that it is the genuine desire of both Delta 
and Rio that access be gained to the tenements in order that exploration 
can be carried out as soon as possible.  I am satisfied that negotiations 
have been conducted with the proper representatives of the traditional 
native title native title owners or claimants of the land in question and that 
no agreement for access was or could have been reached during the 
expenditure year in question despite considerable effort by Rio. 

18  There is nothing in the evidence which satisfies me that any of the 
grounds of objection have been made out.  In my opinion this is clearly a 
case where the provisions of section 102(2)(g) of the act have application.  
Despite the best efforts of Delta and Rio the essential approvals before 
access to and exploration upon the tenements may be lawfully effected 
have been unobtainable.  The failure of the applicant & Rio to obtain such 
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approvals has not been brought about either by inaction or incompetence 
or dilatoriness on their part.  The absence of such approvals prevents 
activity on the tenements.  In my opinion this is not a case where the 
granting of full exemptions for the years 1997 and 98 and partial 
exemptions for 1999 should have any bearing upon the issue of whether 
or not an exemption should be granted for the 2000 expenditure year. 

Costs 
19 An Application for the applicants costs, to be fixed by me, was made by 

Mr Gerus at the conclusion of the hearing.  Although I consider that there 
would be good cause to infer from the objectors failure to appear at the 
hearing that the objection may have been frivolous or vexatious, 
nevertheless,  I am of the opinion that I have no power to order costs.    

  

 

RECOMMENDATION 

I recommend to the Minister that he grant the exemption certificates sought in 
respect of each of the tenements. 
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