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THE PROCEEDINGS 

1  Striker Resources NL ("Striker") lodged an application for 
miscellaneous licence 80/41 ("the licence") in the Kununurra registry on 
30 November 2000.  Further and better particulars of the application were 
subsequently lodged.  The particulars indicated that Striker wished to 
construct a barge landing site and lay-down area, together with an access 
road approximately 3.6 kilometres in length and 6 metres wide with a 
5-metre wide cleared strip down either side of the road.  The proposed 
access road, it was stated in the particulars, crossed, at two points, DOLA 
lease H543202 which is held by the objector Benrama Pty Ltd 
("Benrama"). 

2  Objections KU3/001 and 4/001 to the application have been lodged 
by Benrama and by John Bruce and Robyn May Ellison respectively.  The 
original objections are expressed in identical wording, namely: 

"- the application has not been marked out and applied for in 
accordance with the Mining Act 1978 (as amended) and the 
Regulations thereunder. 

- the application is not in the public interest in that the provisions 
of Section 111(c) of the Mining Act 1978 apply." 

3  It is clear that the section of the Act to which reference is made 
should be 111A.  The objections were subsequently particularised.  The 
particulars consist of 14 paragraphs and several subparagraphs.  The 
hearing that took place before me on 16 August 2001, and to which these 
reasons relate, concerned only paragraphs 1 to 8 of those particulars.  
Paragraph 1 of the particulars states that Benrama is the lessee of the 
Crown land the subject of lease of Crown land H543202L.  That is not 
contested.  Paragraph 2 states that the objectors John Bruce and Robyn 
May Ellison are shareholders and officers of Benrama and operate and 
manage a bush camp from the land the subject of the lease.  Those facts as 
to the corporate connection between the Ellisons and Benrama are also not 
contested.  Paragraphs 3 to 5 of the particulars of objection state that the 
objectors do not admit paragraphs 1 and 2 of the further and better 
particulars of the application and do not admit that the proposed licence 
was marked out in accordance with the Mining Regulations nor that the 
applicant lodged with the Registrar the written details required by the 
Regulations nor that the proposed licence is directly connected with 
mining operations.  The objectors' particulars then go on to raise what has 
been described during the course of the hearing as "the private land issue".  

Document Name: [2001]WAMW20.doc   CM Page 3 



[2001] WAMW 20 
CALDER SM 

Paragraph 8 sets out in detail the basis of the objection connected with the 
private land issue.  Paragraph 8 says: 

8. Use of the Land, the Lease and Related Matters 

8.1 The Land the subject of the Lease is private land 
as defined in the Mining Act. 

8.2 The Land the subject of the Lease includes (inter 
alia) a road access way which is a substantial 
improvement 

8.3 The proposed Miscellaneous Licence intersects 
the road access way (being part of the Land the 
subject of the Lease) at two points. 

8.4 The Objector Benrama Pty Ltd has not provided 
its consent in writing to the grant of the proposed 
Miscellaneous Licence. 

8.5 The Lease provides (inter alia) that: 

(a) Benrama Pty Ltd (as Lessee) may not allow 
the land to be used for any purpose other 
than the Permitted Use (clause 5.1(b)); 

(b) Benrama Pty Ltd (as Lessee) must not 
permit to be carried on at the Land any act 
matter or thing which results in nuisance, 
damage or disturbance to the Minister for 
Lands or owners or occupiers of adjoining 
or neighbouring lands (clause 5.3(b)); 

(c) Benrama Pty Ltd (as Lessee) may not 
without the prior written consent of the 
Minister for Lands share possession of the 
Land (clause 5.5(a)); 

(d) Benrama Pty Ltd (as Lessee) must not 
(inter alia) extract, dig up or excavate any 
soil (or permit any other person to 
undertake such action) without the prior 
written approval of the Minister for Lands 
(clause 5.6(a)); 
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(e) Benrama Pty Ltd (as Lessee) must not 
undertake any improvements on the Land 
without the prior approval in writing of the 
Minister for Lands (clause 5.13); 

(f) Benrama Pty Ltd (as Lessee) is entitled to 
quiet enjoyment of the Land except where 
otherwise allowed by the Land 
Administration Act (clause 7); 

(g) Benrama Pty Ltd (as Lessee) is required to 
provide a bank guarantee surety to ensure 
sound environmental management to the 
satisfaction of CALM (clause 12.16); 

(h) Inspections shall be carried out on a 
regular basis by EPA and CALM (clause 
12.17); 

(i) All access tracks in the vicinity of the Lease 
shall be subject to an Environment 
Management Plan and Route Location as 
determined by DOLA and CALM 
(clause 12.19); 

(j) The Lease is subject to environmental 
conditions as approved by the Minister for 
the Environment (clause 12.24). 

8.6 Benrama Pty Ltd (as Lessee) has occupied the 
Land pursuant to other Lease arrangements prior 
to the Lease, being: 

(a) Special Lease 3116/10410 registered 
22 May 1990; 

(b) Special Lease 3116/11267 registered 
18 February 1994. 

4  The applicant, on 1 June 2001, lodged its reply to the particulars of 
objection.  The applicant admitted that Benrama was lessee of lease 
543202, that the Ellisons were shareholders and officers of Benrama but 
denied that they operated and managed the bush camp. The applicant 
denied in its reply that the land the subject of the lease was private land as 
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defined in the Mining Act.  Further particulars as to that issue were set 
out, however, in the light of a concession subsequently made by 
Mr Lawton, it is unnecessary to make any reference to them. 

5  The applicant denied that the "road accessway" between the 
objectors' camp site and its airstrip constituted a "substantial 
improvement" for purposes of s 29 of the Act.  As to para 8.5(a) of the 
particulars of objection, the applicant stated that the objectors are already 
using the land the subject of their lease for purposes other than those 
permitted by the lease.  In respect of paragraphs 8.5(a) to (j), the applicant 
says that none of those matters are relevant to the grant of a miscellaneous 
licence. 

6  On 21 June 2001, after hearing submissions from counsel following 
an application by Mr Workman for various orders, I directed that the 
application for the grant of the licence be heard on 20 July 2001 in respect 
of grounds 1 to 8 inclusive of the objection.  I made other orders 
concerning the hearing of other aspects of the application. 

7  The parties appeared before me on 9 August 2001.  In the course of 
argument as to whether or not I should continue to hear this matter on 
16 August 2001, Mr Lawton conceded in writing as follows: 

(1) Applicant concedes/agrees for purpose of Appln L80/41 
that the access road connecting the camp area and the 
airstrip being: 

(a) the access road as existing; and/or 

(b) the access road as set out in Special 
Lease 3116/11267 (ExC2) and/or Lease 
H543202L (ExC4) 

is private land as defined in/for the purposes of the 
Mining Act. 

(2) Paras 3 & 4 of Applicants' reply of 30/5/01 be withdrawn. 

8  By that concession the applicant withdrew its denial that the land the 
subject of the lease held by Benrama was private land and withdrew the 
estoppel argument.  During the course of argument on 9 August 2001 
Mr Lawton said that the effect of the concession was that, of paragraphs 1 
to 8 inclusive of the objections, only three things were left in dispute, 
namely, marking out, whether the accessway was a "substantial 
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improvement" under s 29 of the Act and whether there was any effect on 
the private land argument arising from the wording of Benrama's lease.  
The hearing continued and was concluded on 16 August 2001. 

THE EVIDENCE 

FOR THE APPLICANT 

9  The applicant called Mr Carpenter who gave evidence as to the 
marking out of the ground applied for.  Mr Carpenter is a mining engineer 
who has been employed by Striker for approximately 18 months.  He 
obtained a Bachelor of Science in mining from the Kalgoorlie School of 
Mines in 1982 and has been employed in the mining industry for 
approximately 20 years. 

10  Mr Carpenter said that he and Mr Woollard, another employee of 
Striker, had marked out the ground applied for and that he had done a 
survey of the ground using GPS equipment to get an outline of the 
tenement to be applied for.  He said that at the southernmost point of the 
ground applied for two posts had been inserted in each corner, namely, the 
south-west and the south-east corners of the ground applied for.  He said 
trenches of 2 metres or more in length had been dug.  Three other star 
pickets were used as posts near to the northernmost point of the ground 
applied for.  I will return later to a consideration of those three posts.  
Mr Carpenter said that all of the bearings which accompanied and were 
part of the application for the miscellaneous licence and which were 
contained as an annexure to the prescribed form which was lodged, were 
derived from the GPS survey which he had undertaken in November 2000 
for purposes of the making of the application of the tenement.  He said 
that he and Mr Woollard had both walked the whole distance while 
carrying out the survey.  He said he was aware of the existing access track 
referred to by the objectors in their objections and said by them to be used 
for the purpose of operating the bush camp.  Mr Carpenter described the 
track as a "one-lane track" which he said was not bituminised.  He 
produced two photos which he said (and which I accept) were of the track.  
However, he could not say where along the access track the photos had 
been taken.  He said that both photos were generally representative of the 
whole of the access track.  Mr Carpenter gave evidence which suggested 
that there was some doubt as to the true geographical location of the 
airstrip, the access track and the bush camp and his doubts appear to have 
been borne out by other documents produced in evidence before me.  For 
present purposes, however, it seems that the precise location of the ground 
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the subject of Benrama's lease from the Crown need not be decided by 
me.  Mr Carpenter said that, after obtaining two extensions of time for the 
purpose, and the application of the tenement having been lodged on 
26 November 2000, he returned to the location and affixed the form 21 
copy of the application to the datum post. 

11  Mr Carpenter said that the posts at the northern end of the ground 
applied for were place "up off the beach".  He said they were aluminium 
star pickets, each 1 and a half metres in length.  He said that because there 
was no soil where the posts were placed, rocks had been used in lieu of 
trenches and that rocks had been laid for 2 metres from each post in the 
direction of the boundary.  Only five posts were placed in the ground in 
marking out the whole tenement. 

12  From the evidence of Mr Carpenter, together with the plans which 
had previously been placed before me it is clear that the ground applied 
for consists of three main features.  The first, at the northern end, is a 
square area described as the barge landing site, which is 150 metres by 
150 metres.  The second feature is what has been described as a 
"lay-down" area within the barge landing site.  The lay-down area is in the 
centre of the landing site and its dimensions are 50 metres by 50 metres.  
The third feature is the access road which extends from the southern edge 
of the 150-metre square barge landing site down to the boundary of 
proposed National Park 215.  Mr Carpenter said that the barge landing 
site, and therefore the ground applied for, on its northern side, extends to 
the low water tide mark.  He said that he thought the high tide mark may 
be about 10 metres to the south of the low tide mark and that, therefore, 
the datum post is located approximately 140 metres from the high tide 
mark.  The datum, he said, is located on the south-west corner of the 
150-metre square barge landing site.  The closest post to the datum is to 
the east of the datum and along the southern edge of the barge landing 
site.  There is one more post located at the south-east corner of the barge 
landing site area.  No posts were placed at any location along the northern 
boundary of the ground applied for.  No posts were placed anywhere 
along the high tide mark.  Mr Carpenter drew a sketch in plan form 
(exhibit G) of the northern end of the barge landing site.  In that sketch he 
noted that, approximately in the centre of the northern end, there was a 
basalt rise which extended, in the form of a small headland, northwards 
almost as far as the low tide mark.  In his sketch he drew, on either side 
and south of that basalt headland, an area of beach.  He described the 
terrain on the west side as "gently sloping" and he described the terrain to 
the east as "basalt jumpup” 2.5 to 3.0 metres with Scree slope".  
Mr Carpenter was recalled to give further evidence on 16 August 2001.  
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During the course of cross-examination on that day he agreed that two 
photographs shown to him, which later became exhibit O, depicted the 
northern part of the barge landing site and agreed that the basalt headland 
which he had referred to in evidence on 20 July could be seen in one of 
those two photos.  He agreed that, even at high tide, the sea would not 
cover the top of the headland. 

13  Mr Carpenter said that where the datum post had been placed was 
probably 20 metres above sea level.  He said that the other two posts, 
which were located to the east of the datum, would be even higher - as far 
as 30 metres above sea level.  Mr Carpenter said that the lay-down area 
was designed to be above the 100-year storm surge line and was 
approximately 30 metres above sea level.  He estimated that the datum 
was located around 50 metres north of that surge line. 

14  When he was recalled on 16 August 2001, Mr Carpenter produced 
two aerial photographs which he said had recently been located.  When 
viewed through either a magnifying glass or a stereographic lens, it is 
possible to see in the aerial photos a substantial part of the existing access 
track said to form part of the land leased by Benrama.  Mr Carpenter also 
produced (exhibit N3) a composite construction of the two aerial photos 
(exhibits N1 and N2) over which composite he had drawn the objectors' 
access track and also the ground applied for in miscellaneous licence 
application 80/41.  He also drew on the composite the access track as 
described in the special lease to Benrama.  The "actual" position of the 
track and the "DOLA" position of the track, both as drawn by the witness, 
do not coincide according to Mr Carpenter.  That is not an issue which I 
believe I need concern myself with at this stage of these proceedings.  
Mr Carpenter said, however, that both the "DOLA" track and the "actual" 
track were intersected by the ground applied for by Striker in two places. 

15  In connection with the part of the ground applied for which may be 
described as an “access road", Mr Carpenter said that the road emerges 
from the 150-metre square barge landing site in a position which is 
roughly in the centre of the southern boundary of the barge landing site. 

16  So far as the access track for the bush camp is concerned, 
Mr Carpenter said that he had driven along the track.  He conceded that it 
was an "improvement" which aids vehicle access.  He agreed that steel 
matting had been placed along the track near its northern end for a 
distance of approximately 50 metres. 
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17  The applicant also called as a witness Mr Clohessy.  He gave 
evidence that he had received approval pursuant to reg 42B(n) from the 
Director-General of Mines for the barge landing site and access road to be 
the subject of an application for the grant of a miscellaneous licence.  
Mr Clohessy had personally lodged the application for the grant of 
L80/41. 

THE OBJECTORS 

18  The only witness who gave evidence on behalf of the objectors was 
the objector John Bruce Ellison.  He is a director of Benrama.  Mr Ellison 
also holds  shares in Benrama.  He gave evidence about the operation at 
the bush camp of a tourist fishing base which provides accommodation 
and fishing facilities.  He manages those operations for Benrama.  The 
camp has been operating for approximately 5 years.  All guests arrive by 
aircraft and are then brought by a four-wheel drive motor vehicle from the 
airstrip to the base.  The route used is the access track, as it has previously 
been called in evidence.  The lease pursuant to which Benrama has rights 
in respect of the land where the airstrip, the access track and the base 
camp are was executed in 1994.  After execution of the lease, the airstrip 
was constructed and the access track, which, in the main, already existed, 
and where it is concurrent with its present path, was improved.  The 
construction of the airstrip and the improvement of the access track was 
done in accordance with advice and directions from CALM and DOLA 
after representatives of those bodies had met Mr Ellison on site and 
discussed what should be done with a view to minimising damage to the 
environment.  Mr Ellison gave evidence that he had complied with all of 
the requirements made of him by those two organisations.  He said he put 
in water diversion mounds in certain places where water tended to run 
along the road causing erosion.  Those mounds are removed at the end of 
each wet season and replaced before the commencement of the following 
wet season.  I find that, as required by CALM, Mr Ellison has allowed 
regrowth to occur down the centre of the track in order to have a binding 
effect on the soil which is intended to minimise the impact of water run-
off during the wet season.  In one section of the road, close to the bush 
camp site, and where the track rises relatively steeply, Mr Ellison placed 
long metal tracks along the path taken by the wheels of the vehicles in 
order to give better traction and to prevent damage to the track surface.  
Mr Ellison was also instructed that in the initial construction of the 
accessway he was not to do anything more than minimal clearing and that 
no windrows were to be left along the edges of the road as a result of 
grading operations.  It took approximately 2 weeks' full-time work to 
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carry out the initial construction of the airstrip and access track.  
Mr Ellison hired a small grader with a driver and a small bulldozer with a 
driver.  Both the grader and the bulldozer were used in the construction of 
the access track.  I accept his evidence that at the end of each wet season 
he attends to maintenance of the access track.  That, generally, consists of 
filling any potholes or other erosion damage with gravel taken from near 
the airstrip using his backhoe.  I find that he has complied with all 
requirements imposed by DOLA and CALM. 

19  Mr Ellison said that if there was no access track between the airstrip 
and the camp site, it would be possible to drive through the area in a 
four-wheel drive vehicle but it would be very difficult.  He said that 
spinifex and ant beds, in particular, make driving difficult and said that 
damage to the vehicle is very likely.  He estimated that without any form 
of road or track it would be possible to travel at a speed of around 
2 kilometres per hour.  He said that in certain areas where the access track 
now exists it would be impossible to drive through without track being 
there.  He said that in other places between the airstrip and the camp it 
might be possible to drive at 5 to 10 kilometres an hour.  Along the track 
he said speeds of up to 30 to 40 kilometres per hour could be maintained. 

20  In relation to the small headland located at the northern end of the 
ground applied for, namely, on the northern side of the barge landing site 
area, Mr Ellison produced the photos to which I have previously made 
reference (exhibit O).  He said that he was familiar with the headland and 
that he had been there both at low tide and high tide.  He said that he had 
never seen the headland covered in water and that at high tide the water 
level was probably 1 and a half to 2 metres higher than low tide.  He said 
that the two photos which comprise exhibit O were taken in early August 
of 2001 and were taken at low tide.  He said that he had never been aware, 
in the 12 to 15 years during which he had been visiting Gumboot Bay and 
Faraway Bay, of a tide rising more than 3 metres and that any tide of a 
height of 3 metres would occur in cyclonic conditions. 

21  During cross-examination, Mr Ellison said that in the place where 
the track that he had developed deviated from the original track, the new 
track was located approximately half a kilometre to the west of the old 
track.  He said that since, its initial improvement by him, the access track 
has not required reforming, although parts of it had to be repaired where 
potholes had developed during the rainy seasons. I accept his evidence in 
that regard. I also find that the deviation was required by DOLA and 
CALM. 
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THE RELEVANT PROVISIONS OF THE MINING ACT 1978 

22  Pursuant to s 91 of the Act, a Warden is empowered to grant  a 
miscellaneous licence.  The licence may be granted for any one or more of 
the purposes prescribed in reg 42B.  A road is prescribed for such 
purposes in reg 42B(a).  A barge landing site with a lay-down area is not a 
purpose which is prescribed in reg 42B.  Pursuant to reg 42B(n), however, 
a miscellaneous licence may be granted for any purpose other than those 
set out in paragraphs (a) to (m) which is a purpose directly connected with 
mining operations and which is a purpose approved by the 
Director-General of Mines.  As previously mentioned, the applicant 
obtained the approval of the Director-General pursuant to reg 42B(n) for a 
barge landing site and lay-down area to be the purpose of a grant of a 
miscellaneous licence. 

23  Pursuant to s 92 of the Act several provisions of the Act which relate 
to the application for and granting of prospecting licences apply to a 
miscellaneous licence.  Those section which so apply and which are 
relevant to the proceedings now before me are ss 41, 42, 44 and 47.  
Section 93 of the Act requires the applicant to mark out, in the prescribed 
manner, the land in respect of which an application for the grant of a 
miscellaneous licence is to be made.  Marking out must occur before the 
application is made.  Section 93 requires that the application for the 
tenement is to be:  "…made by reference to a written description of the 
area of land in respect of which the miscellaneous licence is sought, and 
be accompanied by a map on which are clearly delineated the boundaries 
of that area." 

24  Regulation 37 (where relevant) says: 

(1) A miscellaneous licence shall be marked out by erecting 
posts projecting not less than 1 metre above the ground at 
each extremity of the land in respect of which the licence 
is sought… 

(2) The applicant for a miscellaneous licence shall comply 
with the regulations in Part V relating to applications… 

25  Regulation 59 is in Part V of the Act.  It is headed "Manner of 
marking out a tenement".  It begins by saying:  "…Land in respect of 
which a person is seeking a mining tenement shall, except where other 
provision is expressly made, be marked out…".  There then follows a 
series of requirements as to the marking out of land.  I consider that, for 
purposes of reg 59(1), the provisions of reg 37 fulfil the criterion of 
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another provision being expressly made.  It would seem, therefore, that 
the requirements of paragraph (a) of reg 59(1) requiring posts to be fixed 
at each corner or angle of the ground applied for, with the provision for an 
alternative location of the post where there is in existence a survey mark 
at the corner or angle where the post would otherwise go, do not have 
application.  It is arguable that the provisions of reg 59(1)(b), which 
require the cutting of trenches or the placement of rows of stones, have 
application to the marking out of a miscellaneous licence.  That, however, 
is not an issue before me and I will not give it any further consideration.  
In any event, the evidence of Mr Carpenter, which I accept, was that 
trenches or rows of stones had in fact been installed.   

Section 107 of the Act says: 

"Notwithstanding anything to the contrary in this Act, if an area 
in respect of which an application for a mining tenement is to be 
made is wholly or partly covered by the sea or the waters of any 
lake, pond, river or stream, it shall not be necessary to mark out 
the area or part of the sea so covered." 

SUBMISSIONS OF THE PARTIES 

26  Mr Lawton and Mr Workman both lodged written submissions on 
behalf of the parties.  Those written submissions were supplemented by 
closing addresses from both counsel on 16 August 2001.  

SUBMISSIONS ON BEHALF OF THE APPLICANT 

27  Mr Lawton, in connection with the marking-out issue, relied upon 
the evidence of Mr Carpenter as to the location of the high and low water 
marks in the vicinity of the northern end of the ground applied for.  He 
submitted that it was appropriate for the three posts which were placed by 
Mr Carpenter approximately 120 metres from the high water mark to be 
placed there in order to protect them from storms and cyclonic water 
surges.  In that regard, he relied upon s 107 of the Act and submitted that 
if marking-out posts had been placed in the northernmost corners of the 
ground applied for, they would have been located in the ocean and that, 
because of s 107, marking out by placing posts there was not required.  He 
submitted that the three posts which were installed by Mr Carpenter were 
above and beyond what was required by the legislation. 

28  In oral submissions Mr Lawton argued that once the provisions of 
s 107 have application, there is no other requirement placed upon the 
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applicant to install other posts in an alternative location which are, in 
effect, substitute posts for those which would otherwise have had to have 
been erected but for the operation of s 107. 

29  Concerning the frequent changing of direction of that part of the 
ground applied for upon which it is intended the applicant's access road 
will be constructed, Mr Lawton submitted that it was not reasonable to say 
that every time there is any change in direction of the roadway, no matter 
how small the change is, there is a need to install posts.  Mr Lawton said 
that all that is required for correct marking out is the erection of a post at 
each extremity of the land applied for.  He submitted that, in the present 
case, the required extremities had been marked by posts on the south-west 
and the south-east corners of the barge landing site area and at the 
south-west and south-east corners of the access road area and that the 
datum had been placed on one of those posts. 

30  In respect of the argument that the access track used by the objectors 
constituted a "substantial improvement" for purposes of s 29, Mr Lawton 
submitted that it was little more than a pastoral track which pre-dated the 
objectors' activities and that, although it was not disputed that the track 
was an improvement over what it may have been at the time when the 
objectors' lease commenced in 1994, nevertheless it was not a "substantial 
improvement".  He submitted that the purpose of the legislation was to 
ensure that assets of persons other than the persons seeking the grant of 
the miscellaneous licence would not be detrimentally affected by mining 
activity.  He said that it was in that context that one must judge whether 
what had been done constituted a substantial improvement.  Mr Lawton 
made reference to a decision of the Federal Court, Full Court in 
Tillmanns Butcheries Pty Ltd v Australian Meat Industry Employees 
Union and Others 27 ALR 367 at 369 where it is noted in the headnote 
that the Court had found that: 

"The word 'substantial' would certainly seem to require loss or 
damage that is more than trivial or minimal.  However, the word 
is quantitatively imprecise; it cannot be said that it requires any 
specific level of loss or damage.  No doubt in the context in 
which it appears the word imparts a notion of relativity, that is to 
say, one needs to know something of the circumstances of the 
business affected before one can arrive at the conclusion whether 
the loss or damage in question should be regarded as substantial 
in relation to that business." 

Document Name: [2001]WAMW20.doc   CM Page 14 



[2001] WAMW 20 
CALDER SM 

31  That portion of the headnote is derived from a passage in the 
decision commencing in the last paragraph on page 374. 

32  Mr Lawton also referred me to the decision of the High Court in 
Commonwealth v Oldfield (1975-6) 133 CLR at 612 where the Court 
considered the meaning of "improvements" in the context of considering 
what constituted "improvements" for the purposes of the interpretation of 
a lease of agricultural land, where no definition of the term appeared in 
the lease documents.  Gibbs, Stephen and Mason JJ agreed with the 
reasons for decision of Jacobs J.  Jacobs J, after considering how the word 
"improvements" had been defined in earlier decisions of the High Court in 
the context of taxation legislation, made reference to what Griffith CJ had 
said in Morrison v Federal Commissioner of Land Tax (1914) 17 CLR 
at 503, namely: 

"What operations of man are improvements?  When I say 
"operations of man", I think the term should be limited to what is 
done by the owner for the time being, that is, after the land has 
ceased to be Crown land.  Any operation of man on land which 
has the effect of enhancing its value comes within the definition 
of "improvement". 

33  Jacob J said: 

"It appears to me that the considerations which led the Court in 
these cases to give the word "improvements" a meaning which 
would include what is done in improvement of quality of the soil 
and thereby the usefulness of the land apply as much to the 
words of this lease as to the words of that statute." 

SUBMISSIONS ON BEHALF OF THE OBJECTORS 

34  Mr Workman referred to the definition of "extremity" in the 
Macquarie Dictionary, namely:  "the extreme or terminal point, limit or 
part of something".  He also referred to the definition contained in the 
Shorter Oxford Dictionary, namely:  "the terminal point or portion of 
anything; the very end".  He then referred to reg 37 and, in particular, to 
the mention therein of each extremity.  He said that what was being 
sought by the applicant was ground to be used for the construction of an 
access road; that ground being approximately 50 metres wide and 
extending from the southern boundary of the barge landing site area down 
to the proposed national park boundary which was the southernmost end 
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of the ground applied for.  The barge access area itself was approximately 
150 metres in length along each of its four boundaries. 

35  Mr Workman argued that, on its proper construction, reg 37(1) 
required a post at each discrete extreme part of the ground applied for.  He 
attached a copy of exhibit E to his written submissions upon which he had 
superimposed 12 points where he submitted posts should have been 
erected.  In essence, those points are as follows.  Posts 1 and 2 located 
where the 50-metre wide area to be used for construction of the roadway 
meets the proposed national part boundary at the southern extremity of the 
ground applied for.  The next two posts, he submitted, should be located 
where the path of the ground applied for makes a significant deviation, 
namely, from travelling in what may, perhaps, be described as a 
north-north-easterly direction to travelling in what may be described as a 
direction being slightly north of south-east.  The next suggested point of 
marking out by way of placement of posts is where the ground applied for 
changes direction to then run in a direction which could be described 
roughly as being somewhat east of north-east.  Mr Workman submitted 
that at each of those two preceding locations a post should have been 
placed on either side of the ground applied for at the point where the 
ground applied for makes the significant change of direction.  
Mr Workman submitted that the next posts should have been placed 
where the 50-metre wide strip of ground applied for joined the southern 
boundary of the 150-metre square barge landing site area.  He said that 
four more posts should then have been placed at each of the four corners 
of the 150-metre square area. 

36  As a first alternative to those suggested placements of posts, 
Mr Workman submitted that posts should have been placed at the four 
corners of the 150-metre square area, with a further two posts placed at 
the northern end of the 50-metre wide strip where it joins the southern 
boundary of the square, and two further posts placed at the southern end 
of the 50-metre wide strip.   

37  As a next alternative, he submitted that a minimum of six posts were 
required, being two at the southern end of the 50-metre wide strip and one 
at each corner of the 150-metre square area.  As a final alternative, 
Mr Workman submitted that reg 37(1) required two posts at the southern 
extremity of the road area and two posts at the northern end or extremity 
of the 150-metre square area. 

38  Mr Workman submitted that s 107 of the Act could have application 
in the present case only if the northernmost extremities of the ground 
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applied for had been covered by the sea at the time of marking out.  He 
said that there was no evidence that that had been the case.  In relation to 
the actual positioning of the three northernmost posts by Mr Carpenter, 
counsel submitted that s 107 did not relieve him from placing posts on any 
area which may at some time be covered by the 100-metre storm surge.  
He said that, in any event, there was no evidence as to just where that 
100-metre storm surge line was.  He submitted that posts should have 
been placed at the north-east and north-west corners of the 150-metre 
square area if those positions had not been covered at the time of marking 
out or, alternatively, if covered at the time, posts should have been placed 
in an equivalent position which was further to the south, namely, at the 
high tide mark. 

39  In his closing address Mr Workman argued that "extremity" in reg 37 
does not require just that posts be placed at the northern and southern ends 
of the ground applied for.  He submitted that Mr Carpenter's evidence had 
been that the GPS readings which he obtained were accurate within 
3.7 metres and that that meant that he must have been able to stand at the 
north-west and north-east corners in order to get the coordinates for those 
points.  Mr Workman also submitted that the datum post must be a post 
selected from one of those which the legislation required the applicant to 
have placed in the ground.  He said that it could not be the case that where 
an applicant placed a post in the ground which was unnecessary in the 
sense that it was not strictly a requirement of the legislation that it be 
placed there, then that post could not be used as the datum.  Mr Workman 
also drew attention to the evidence of the presence of the headland located 
near the centre of the northern boundary of the ground applied for.  That 
headland was depicted in exhibit O and Mr Ellison had said that he 
believed that it was at or close to the northern-most boundary of the 
ground applied for.  That was consistent with exhibit G, the sketch drawn 
by Mr Carpenter.  Mr Workman submitted that it was clear that the 
headland was never under water and that it was an appropriate point 
where a marking-out post could have been placed. 

40  Mr Workman also argued that it was a requirement of an approval 
granted by the Director-General of Mines pursuant to reg 42B(n) that the 
approved purpose was one "directly connected with mining operations".  
He submitted that since the constructions proposed by the applicant could 
be used for a variety of non-mining purposes and that just because they 
could also be used in conjunction with mining operations, present or 
planned in the future, it could not be said that that condition precedent to 
the granting of an approval under reg 42B(n) had been fulfilled.  He 
further submitted that there was no evidence as to what mining operations 
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were conducted or were proposed to be conducted by the applicant in 
respect of which it could be said the ground applied for and the purposes 
for the application were directly connected with mining operations. 

41  As to the "substantial improvement" issue, Mr Workman submitted 
that the notion of a substantial improvement is subjective in accordance 
with the circumstances, that what had been constructed by the objectors 
had taken time and effort to construct and to maintain, had created 
substantially easier access between the camp and the airstrip and enabled 
such journeys to be completed in significantly less time than would 
otherwise be taken had there been no track or had the existing track not 
been the subject of the work carried out by the objectors.  

CONCLUSIONS 

"SUBSTANTIAL IMPROVEMENT" 

42  I am of the opinion that, as a result of the initial work carried out on 
the access track by and under the supervision of Mr Ellison, together with 
the maintenance work that he has performed since then, as at the time of 
the making of the application for L80/41 the access track constituted a 
"substantial improvement" for purposes of s 29 of the Act.  The notion of 
"substantial" involves an assessment of relativities.  In this case the 
relativities are to be assessed in the context of the needs and objectives of 
Benrama and the Ellisons in the management and operation of the bush 
camp activities, in the context of the remoteness of the area, the cost and 
availability of construction materials and equipment, the extent of usage 
required and anticipated and for which the construction in question is 
designed.  That is not an exhaustive list of things which may be taken into 
account but merely an example of some of those things.  Taking into 
account what I have mentioned, however, I have little hesitation in 
concluding that the access route, at the material time, constituted a 
substantial improvement.  Its purpose was to significantly reduce the pre-
existing difficulty and time and discomfort and potential for damage to 
vehicles incurred in travelling between the airstrip and the camp.  Those 
objectives have all been achieved.   

MARKING OUT 

43  I am of the opinion that the applicant has not complied with the 
marking-out requirements of the Act and Regulations. 
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44  s 107:       I agree with the submissions made by Mr Lawton which 
were that, where the provisions of s 107 have application, there is no 
alternative or substitute obligation with which the applicant has to comply 
by, in some other location, placing posts which would not otherwise have 
to be placed if s 107 did not apply.  For that reason I do not accept the 
submission of Mr Workman which was that if s 107 did apply, then 
because the headland located in the northern part of the ground applied for 
did not ever become covered by water, a post should have been placed 
there.  The evidence does not satisfy me that the headland extends as far 
as the northern boundary of the ground applied for. 

45  I am satisfied that the northern boundary of the ground applied for is 
to the seaward side of the high water mark and that s 107, therefore, had 
application.  There was no persuasive evidence before me as to where the 
low water mark is.  I consider, however, that, in the circumstances, that is 
not a material factor.  I accept that at high tide it is likely that if any posts  
had been placed at any point along the northern boundary of the ground 
applied for they would have been covered, perhaps completely (depending 
upon their height), for at least some, if not all, of the time when high tide 
prevailed.  I have no evidence before me as to when high tide occurs or 
for how long the water may remain at levels which may have wholly or 
partly covered any posts. I do not accept the proposition advanced by the 
objector that s 107 requires the land to be covered by water at all times.  I 
perceive the objective of s107 to be (inter alia) to remove any requirement 
which may otherwise exist for posts to be erected in the ground where 
water is present on the ground at the time of marking out at a point where 
a post should otherwise be placed and to also remove any requirement 
which may otherwise exist for posts to be placed in any area which it may 
reasonably be expected would be covered by water permanently or from 
time to time due to normal weather and tidal conditions (which would not, 
for example, include a 100-year storm surge line). Erection of posts in 
places covered by the sea, whether at high or low tide, would, potentially, 
be difficult to achieve and make it difficult to comply with the obligation 
to maintain the posts where it is possible that the action of the sea may 
cause the posts to be dislodged.  There is also to be considered the 
legislative objective in installing posts, namely, that of enabling visual 
discovery and assessment to be made of the location and shape of ground 
applied for and ground which is the subject of a mining tenement. 
Placement of posts in ground which is at any time covered by the sea has 
the potential to defeat that objective. 

46  I therefore find that it was not necessary for the applicant, in order to 
comply with the marking-out requirements, to place posts at the north-east 
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or north-west corner of the ground applied for, nor was it necessary to 
install any posts at alternative locations in lieu of those locations.  I find 
that the provisions of s 107 excused the applicant from complying with 
the provisions of reg 37 in respect of the northern boundary of the ground 
applied for. 

47  reg 37:     The application of the provisions of reg 37 to an 
application for a miscellaneous licence which covers ground which is of 
an irregular shape and which frequently changes direction is difficult.  I 
agree with Mr Lawton's submission that it would be unrealistic to require 
a post to be installed every time there was the slightest change in 
direction.  I also, however, agree with Mr Workman's submission which 
was that reg 37 cannot be complied with merely by placing posts at the 
beginning and the end of a relatively long and narrow and irregularly 
shaped area of ground such as is applied for in the case now before me. 

48  In the present case I am of the opinion that the applicant has not 
complied with reg 37 in that a post has not been placed, as is required, at 
each (my underlining) extremity of the ground applied for.  I consider 
that, at least, additional posts should have been placed at each point where 
the 50-metre wide strip of ground applied for makes what could be termed 
a significant change in direction; for example (and as identified by 
Mr Workman), the point where the general direction of the ground applied 
for (commencing from its southern end) changes from being, essentially, 
north of north-east to being, essentially, east of south-east and, further, 
where there was again a significant change of direction from east of 
south-east to east of north-east.  In my opinion nothing less than that 
would have been a compliance with reg 37 and the applicant has failed to 
do that. My reasons for coming to the conclusion that I have may, I 
believe, be supported by way of example.  If the ground applied for had 
extended from the base of the 150-square-metre area for a distance of, 
say, 25 kilometres generally to the west and then changed direction and 
travelled for 50 kilometres generally to the east before changing direction 
again and coming back to the location of the two posts which were placed 
in the ground by Mr Carpenter at the southern-most end along the 
boundary of the proposed national park, then any person on the ground 
discovering the posts which Mr Carpenter had in fact placed in the ground 
could never know, from the posts alone, where the ground applied for 
was.  The giving of such information by means of marking out posts is a 
primary objective of the provisions of the Act and Regulations concerning 
marking out. That objective is of special significance where, as with 
miscellaneous licences, ground which is the subject of an existing mining 
tenement may be marked out and a new tenement may be granted over 
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and concurrent with the existing one. It is most important that the holder 
of the existing tenement knows exactly what has been marked out on the 
ground in order to be able to assess the potential impact that any 
miscellaneous licence may have. Even though the applicant for a 
miscellaneous licence must give notice of the application in other ways 
and must include a written description of the ground applied for it is still 
important for there to be evidence on the ground, by means of posts, 
stones, trenches (subject to s 107), to enable interested persons to see what 
has been marked out and, if desired, to compare what is on the ground 
with what is described in the form 20 or the form 21 or the licence if it is 
granted  

49  Marking out is an essential and mandatory precondition to the 
making of an application for the grant of a miscellaneous licence and for 
the granting of the licence.  Failure to mark out as required by the 
legislation is fatal to an application for the grant. 

50  In all of the circumstances I consider that I have no alternative but to 
refuse the application and, accordingly, I do so. 

(pages: 20) 
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