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THE PROCEEDINGS 

On 13 March 2001 Moorak Exploration Pty Ltd ("Moorak") lodged 

plaint  18/001 seeking forfeiture of exploration licence 80/2420.  At the time of 

lodgment of the plaint the tenement was registered in the name of Hunter 

Exploration NL ("Hunter").  Hunter was named as the defendant.  The nature of 

the claim upon which the forfeiture application is based is failure to comply with 

the prescribed expenditure condition for the year ended 3 January 2001.  At the 

commencement of the hearing of the plaint before me on 24 August 2001, a 

defence, naming the defendant as Aucxis Ltd (formerly Hunter Exploration NL) 

(“Aucxis”) was lodged. I gave leave for the defence to be lodged at that time.  

The defence simply denied noncompliance with the expenditure requirement 

and stated that, in any event, if there was any noncompliance, it was not of 

sufficient gravity to justify forfeiture. 

At the commencement of the hearing Mr Weldon indicated that his 

instructing solicitors, Lawton Gillon, had been instructed by Udu Resources Ltd 

("Udu").  The plaintiff, Moorak, was represented by Mr Flint, whom I am 

satisfied is the sole director, the secretary and the sole shareholder of Moorak 

and whom I accepted as being authorised by Moorak to act on its behalf.  

Mr Flint is not a legal practitioner. No objection was, however, raised by 

Mr Weldon to his appearing on behalf of the company.  At the outset, Mr Flint 

queried the right of Udu to be heard in these proceedings.  He said that he had 

searched the tenement records held by the Department of Minerals and 

Petroleum concerning the tenement and that the register indicated that Hunter 

Exploration was still registered as the sole tenement holder.  When the plaint 

had first been brought before me by way of a mention hearing on, I believe, 

22 June 2001 (having been transferred from the Kununurra registry), there was 

some discussion between myself and Mr Flint (there being no appearance by any 

other person) as to the fact that the plaint had been served on Aucxis and of the 
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fact that there was, amongst the papers which had been forwarded to me from 

the Kununurra registry, mention of Udu in correspondence which had been 

forwarded to the plaintiff and that, in a letter dated 7 May 2001 addressed to the 

Mining Registrar, Kununurra and written on the letterhead of Udu, it had been 

stated that "…Udu Resources Ltd seeks to have this matter transferred to the 

Perth Wardens' Court…".  Mr Flint had subsequently appeared before me on 

5 July 2001 and produced an ASIC company extract which indicated that the 

name of the company Hunter Exploration NL had been changed to Aucxis Ltd 

commencing from 3 November 2000.  Mr Flint said that there was no mention 

of Udu on the tenement register for E80/2421.  In particular, he said that no 

documents indicating any transfer of ownership or other interest in the tenement 

from Aucxis to Udu had been registered, that no change of name from Hunter to 

Aucxis as tenement holder had been registered and that no change of ownership 

to Udu had been registered. 

Mr Weldon said that his instructions were that, pursuant to an agreement 

dated 5 December 2000 between Aucxis and Udu, Udu had agreed to purchase 

the tenement from Aucxis and that Udu now held an equitable interest in 

E80/2420 and was, therefore, entitled to be heard, it being a party with a 

sufficient interest in the outcome of these proceedings to justify its appearance. 

Following a short adjournment to enable the parties to confer and to 

enable Mr Flint to examine the heads of agreement between Aucxis and Udu, 

the hearing recommenced with Mr Flint conceding that Udu had a right to be 

heard. 

THE EVIDENCE 

The Applicant 

As I have mentioned before, I am satisfied that at all material times 

Mr Flint was a sole director and shareholder and was the secretary of Moorak.  
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He said that, on behalf of Moorak, he had taken an interest in the ground the 

subject of the tenement and had lodged a plaint after having examined the 

register and ascertained that no form 5 and no application for the issue of a 

certificate of exemption had been lodged in respect of the year the subject of the 

plaint, namely, the year ended 3 January 2001.  He therefore lodged the plaint 

on behalf of Moorak on 13 March 2001.  He then noted that on the following 

day, namely, 14 March 2001, an application for a certificate of exemption for 

the expenditure year ended 3 January 2001 was lodged.  He then made reference 

to the contents of a certified search of the tenement which was subsequently 

tendered in evidence (exhibit C), to a copy of the form 5 report for the year in 

question, which was also tendered (exhibit B), and made reference to the heads 

of agreement between Aucxis and Udu (exhibit A). 

Mr Flint said that it was apparent from the form 5 that only three 

amounts had been mentioned, being $14,800 for "mineral - exploration 

activities", $1890 for "annual tenement rent and rates" and $3800 for 

"administration/overheads".  He noted that in the tenement search (exhibit C), in 

the report A13,  the annual tenement rent for the year in question was shown as 

$1994.08 which meant that there had been no claim for council rates.  He also 

made reference to the provisions of reg 96C of the Mining Regulations 1981 

("the regulations") and suggested that if the option provided for therein to claim 

as “administration/overheads” 20 per cent of other claimed expenditure had been 

availed of by the tenement holder in respect of that item in the form 5 report, 

then the amount claimed, namely, $3800, would have been different. 

Mr Flint suggested that, given the heads of agreement signed by Aucxis 

and Udu, it was apparent that the explanation for the amounts which had been 

claimed as expenditure in the form 5 being claimed was that Aucxis, as a 

potential vendor of the tenement, wanted to present the tenement in its best light 

and wanted to have on record that the tenement had been kept by it in good 
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stead.  He said that in the heads of agreement (exhibit A) there was a 

requirement that Aucxis was to keep the tenement in good stead. 

During cross-examination, the attention of Mr Flint was drawn to the 

fact that the plaint was dated 9 March 2000, whereas the part of the plaint which 

was reserved for "office use" had noted on it that the plaint had been received on 

13 March 2001.  Mr Flint said that 9 March was the date when he had posted it 

to Kununurra and he accepted that it was received at the Kununurra registry on 

13 March.  It was noted that the summons which was issued as a consequence of 

lodgment of the plaint was also dated 13 March 2001. 

Mr Flint's attention was also drawn to the two affidavits of service which 

had been lodged by him concerning service of the summons.  On the file there 

were two affidavits of service.  The first one was sworn on 19 March 2001 and 

stated that on that day Moorak had served Hunter with a copy of the summons 

by means of registered post.  The affidavit of service named Hunter as the 

defendant.  The second affidavit of service stated that on 24 March 2001 

Mr Flint, by means of registered post, had served Aucxis.  That affidavit of 

service was sworn on 28 March 2001.  The defendant named in that affidavit of 

service was "Aucxis Ltd (previously Hunter Exploration NL)".  By way of 

explanation, Mr Flint said that the amended summons was served after he 

became aware that Hunter, as he put it, "no longer existed".  He said that the 

original summons which he had posted to Hunter at its address shown in the 

mining registry had been returned to him unclaimed. 

No other evidence was produced by the plaintiff. 

THE NO CASE SUBMISSION 

At the conclusion of the evidence of Mr Flint I ruled that I would allow 

the defendant to make a no case submission without requiring the defendant to 

elect whether to give evidence or not.  I took the view that I was not bound by 

any rule of practice which required me to call for the defendant to make such an 
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election.  I considered that it was possible that the Warden may have a discretion 

in such a regard but that if such a discretion existed, it was not appropriate that it 

be exercised in this case such.   

Mr Weldon submitted that the plaintiff had simply not produced enough 

evidence which would enable me to properly form a conclusion that the 

tenement holder had not complied with the expenditure requirement of a 

minimum expenditure of $20,000 for the year in question.  He said that the form 

5 claimed expenditure in excess of $20,000.  He submitted that the amount of 

$3800 claimed in respect of administration/overheads was allowable pursuant to 

the regulations.  He said that it was not possible to draw an inference from the 

timing of the lodgment of the form 5 that it was lodged in response to the 

lodgment of the plaint.  He pointed to the fact that both affidavits of service 

which had been completed by Mr Flint  were dated after the date of lodgment of 

the form 5, namely, 14 March 2001, as indicated in the certified search (exhibit 

C).  He said that the evidence was not capable of supporting an inference that 

the contents of the form 5, namely, the amounts of expenditure claimed, had 

been falsely claimed simply to create an appearance that the tenements had been 

kept in good stead, in terms of expenditure compliance, during the year in 

question nor for any other reason.  Mr Weldon said that the onus was wholly on 

the plaintiff to establish, firstly, noncompliance and, secondly, sufficient gravity 

to justify forfeiture and that neither matter had been proved. 

In response to the no case submission, Mr Flint reiterated what he had 

said in evidence.  He said that there had obviously been negotiations conducted 

between Aucxis and Udu in respect of the heads of sale agreement and that Udu 

would have been aware, at least since 9 May 2001 (being the date when 

Warden Bloemen SM transferred the matter from Kununurra to Perth), that there 

had been a plaint lodged.  He said it was surprising that the tenement was still 

registered in the name of Hunter as holder and that there had been no 
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registration of the heads of agreement between Udu and Aucxis.  He said that it 

would be expected that Udu would want its interest in the tenement recorded by 

registration of the agreement and that Udu would wish to protect its interest by 

lodging a caveat but neither of those things had been done. 

CONCLUSIONS 

After hearing the evidence of Mr Flint and the submissions of Mr Flint 

and of Mr Weldon I ruled that there was no case for forfeiture for the tenement 

holder  to answer and I dismissed the plaint.  I said that I would publish written 

reasons in due course.  These are my written reasons for dismissing the plaint. 

There can be no argument but that in the hearing of a plaint for forfeiture 

of a tenement pursuant to s 98 of the Act the onus of proving noncompliance 

with the expenditure requirement rests on the plaintiff and that the tenement 

holder has no onus of proof at all - see Commercial Properties Pty Ltd v Italo 

Nominees Pty Ltd (unreported, WA Supreme Court, Full Court, appeal 

number 2131 of 1998, 16 December 1998).  That onus may be discharged by 

means of direct evidence proving the noncompliance or it may be discharged by 

means of inference drawn from primary facts or by a combination of direct 

evidence and inference.  It may, for example, be discharged by production by 

the plaintiff of a certified copy of the register for the tenement which indicates 

that no form 5 was lodged or that a form 5 was lodged in which expenditure less 

than the required expenditure was claimed.  In the present case, however, there 

was no direct evidence called by the plaintiff concerning the issue of whether or 

not any of the amounts claimed as expenditure had in fact been incurred by or 

on behalf of the tenement holder.  There was, in my opinion, no primary fact 

proved by the evidence produced by Mr Flint which was capable of supporting 

an inference either that no expenditure was incurred by or on behalf of the 

tenement holder or that any amount of expenditure less than the individual 

amounts or the total amount claimed in the form 5 was incurred during the year 
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in question.  The suggestion by Mr Flint that the lodgment of the form 5 was 

nothing more than a protective response on the part of whoever lodged it to the 

lodgment by him on behalf of Moorak of the plaints is unsupported by the 

evidence.  There is no evidence before me which would enable me to draw an 

inference that either Aucxis or Udu would have become aware of the lodgment 

of a plaint prior to, at the earliest, the date of the attempted service of a 

summons on Hunter or the date of actual service of the summons on Aucxis, 

both dates being several days after the recording in the register of the date of 

lodgment of the form 5, namely, 14 March 2001. 

There was no evidence placed before me from which I could draw the 

inference that the contents of the form 5 were falsified for the purpose of a 

public record being created which would create the false impression that the 

tenement was being kept in good stead, either for the purpose of  complying 

with the heads of agreement between Aucxis and Udu or for any other purpose .  

It must be remembered that the heads of agreement is dated 5 December 2000 

and thus pre-dated the lodgement of the plaint on 13 March 2001 by over 

3 months. 

For all of the above reasons I concluded that the plaint should be 

dismissed. 
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