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RECOMMENDATION OF THE WARDEN TO THE MINISTER:  
Regulation 120A(5):  SURVEY DISPUTE 

 

THE PROCEEDINGS 

1  The ground the subject of this recommendation is also the subject, in 
whole or in part, of a number of other applications before me.  Those 
applications are, in order of their commencement, as follows: 

(1) Applications M16/420 to 421 by Gilt Edged Mining NL 
("Gilt") for the grant of mining leases.  The applications 
were lodged on 28 October 1999.   Kundana Gold Pty Ltd 
("Kundana") has objected to the grants being made. 

(2) Application M16/424 by Tribune Resources NL 
("Tribune") and Rand Exploration NL ("Rand") for the 
grant of a mining lease.  The application was lodged on 
10 December 1999.  Kundana has lodged an objection to 
the application. 

(3) Application M16/426 by Kundana for the grant of a 
mining lease.  The application was lodged on 
20 December 1999.  Objections to the grant of the 
tenement were lodged by Tribune and Rand and by Gilt. 

(4) Plaint 3/990 lodged by Kundana in the Warden's Court 
seeking a declaration that the area the subject of M15/669 
is as surveyed on 28 March 1994.  The plaint was lodged 
on 30 March 2000. 

(5) Objection 47/001 lodged in the Warden’s Court by Rand 
and Tribune objecting to the survey of M15/669.  That 
objection was lodged pursuant to the provisions of 
Regulation 120A. 

2  Objection 47/001 to the survey of M15/669 was lodged several years 
out of time.  Regulation 120A(3)(b) empowers a Warden to extend the 
time for lodging of an objection beyond the period of 30 days allowed in 
subregulation (3a).  An order was made by me on 15 February 2001 
extending the period for lodgment of the objection to 26 February 2001, 
being the date when it was lodged at the registry.  On that same day I also 
made an order that plaint 3/990 and objection 47/001 be heard together.  
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The hearing of the abovementioned applications for the grant of 
tenements was adjourned pending the outcome of the hearing of the plaint 
and of the objection. 

THE EVIDENCE 

3  The hearing proceeded before me with a good deal of cooperation 
between Mr Martino acting for Kundana and Mr Workman acting for 
Tribune and Rand.  Gilt was not separately represented.  Both Mr Martino 
and Mr Workman lodged written submissions and made brief oral 
submissions at the conclusion of evidence.  In the course of evidence 
being given by one of the witness, namely, Mr Groeneveld, called by 
Mr Workman, Mr Workman, with the consent of Mr Martino, gave a 
detailed and helpful explanation of three exhibits which were produced as 
evidence (exhibits E1 to 3) each of which consisted of a diagrammatic 
representation of the area in which the ground the subject of the 
proceedings is located and each of which had a number of clear plastic 
overlays; each overlay having drawn upon it relevant parts of the 
boundaries of different tenements which had been granted between 1982 
and 1993.  The overlays also depicted tenements which had been marked 
out and applied for, including M16/420, 424 and 426 but which had not 
yet been granted.  The evidence of Mr Groeneveld was that he had 
arranged for exhibits E1 to 3 to be prepared based upon descriptions on 
application for tenements and on surveys which had been done on some 
tenements.  At the time of giving his evidence Mr Groeneveld was an 
employee of Goldfields Exploration Pty Ltd.  He was employed as a land 
administration manager.  He said, and I accept it as true, that Kundana 
was a wholly owned subsidiary of his employer.  He is also a geological 
draftsman and has had experience as a tenement and joint venture 
administrator.  Whilst Mr Groeneveld was in the witness box 
Mr Workman, with the consent of Mr Martino, explained the contents of 
exhibits E1 to 3.  He also produced a folder containing copies of several 
documents obtained from Department of Minerals and Energy files.  
Mr Martino consented to the production of those documents.  The 
documents included searches of relevant tenements, survey plans and 
notes, and other documents associated with tenement surveys.  In 
addition, the exhibit included copies of directions issued for the guidance 
of surveyors performing surveys for the Department of Minerals and 
Energy as well as other requirements connected with surveys of mining 
tenements. 
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4  Mr Workman also called Mr Charles Parker who is a very 
experienced licensed surveyor.  By consent, a brief typed statement of his 
evidence was produced (exhibit C).  Mr Parker also gave some oral 
evidence.  I find that Mr Parker conducted a survey of M16/309 and that 
he conducted it in accordance with all relevant legislative requirements.  
He said that when he conducted a survey of M16/309 he was obliged to 
accept the accuracy of an earlier survey of M15/669, and in particular to 
accept as correct the surveyed location of the western boundary of that 
tenement.  Mr Parker also said that when conducting the survey of 
M16/309 (which tenement has not yet been granted although its grant has 
been recommended by a Warden on 16 September 1997) he had taken 
with him the original survey of M15/669 and had misplaced it, meaning 
that it was no longer on the Departmental file where it would have been 
had he returned it as he should have done. 

5  Mr Workman also called an employee of the former Department of 
Minerals and Energy, namely, Mr Young.  On the basis of the evidence of 
Mr Young, together with relevant documents which were contained in 
exhibit B (the DME documents), I find that the survey of M15/669 was 
not carried out correctly.  There had been no request made by the surveyor 
to the Department for survey instruction as is required by the legislation 
and no instructions had been issued by the Department.  I find that the 
surveying error led to an encroachment of M15/669 into the eastern 
portion of each of prospecting licences 16/1527 to 30 inclusive.  Those 
licences had been granted on 8 September 1992 and M15/669 had not 
been marked out until 28 June 1993.  Mr Young was of the opinion that 
the surveying error had occurred because no instructions had been sought 
from the Department and, therefore, none had issued.  He said that if 
instructions had been issued by the Department, those instructions would 
have identified the existence and boundaries of prospecting licences 
16/1527 to 30.  Mr Young conceded that the Department itself had been at 
fault in that the encroachment had not been discovered when final 
checking of the application for M15/669 had been done prior to approval 
of the survey.  He said that if the encroachment had been discovered, the 
Department would have instructed the surveyor to amend the survey so 
that M15/669 only included ground which was available which, of course, 
would not have included any ground included within P’s16/1527 to 30. 

6  Mr Young confirmed that a survey had been done of M16/309, that a 
request for instructions had been received from the surveyor, Mr Parker, 
and that instructions had been provided to him for that purpose by the 
Department.  He reiterated what Mr Parker had said earlier, namely, that 
even if Mr Parker had been aware that the westernmost boundary of 
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surveyed M15/669 had been incorrectly surveyed, Mr Parker was not 
entitled, in surveying M16/309, to ignore that previously surveyed 
boundary of M15/669. 

7  In summary, what exhibits E1 to 3 inclusive demonstrate, in 
conjunction with the DME documents contained in exhibit B (the contents 
of which are consistent with the information presented on exhibits E1 to 3 
inclusive) is as follows.  Exploration licence 24/1 was granted on 
13 January 1984 and expired on 24 April 1989.  On 29 October 1984 
exploration licence 16/18 was granted.  That exploration licence lay 
wholly to the west of E24/1.  Upon the grant of E16/18 a gap was created 
between the eastern boundary of that tenement and the western boundary 
of E24/1.  On 2 May 1998 mining leases 16/85 and 26/207 were granted.  
Those tenements, as granted, encroached onto E16/18.  The grant of those 
two tenements thus erased the gap which had been previously created 
between E24/1 and E16/18, the western boundaries of M16/85 and 
M26/207, however, extended past the eastern boundary of E16/18 and 
encroached into the land the subject of E16/18.  E16/18 was surrendered 
on 6 October 1989.  M16/85 and M26/207 were both surrendered on 
3 October 1990. 

8  On 8 September 1989 M16/117 was granted.  The eastern boundary 
of M16/117 was concurrent with the western boundary of M16/85 and 
M26/207.  Mining lease 16/117, therefore, was located wholly to the west 
of the eastern boundary of those two mining leases and did not include the 
area of encroachment by those two mining leases onto the still live 
E16/18.  M16/117 was surrendered on 8 September 1992. 

9  On 7 April 1991 exploration licence 26/43 was granted over ground 
which included ground covered by M16/85 and M26/207.  The 
application for the grant of E26/43 contains an error in description of the 
boundary.  I am satisfied that where, in the schedule attached to the 
form 21 application, there is a description of a boundary extending from 
the starting point along the "east" boundaries of M16/85 and M26/207 that 
"west" should have been inserted in lieu of "east".  The ground the subject 
of E26/43 included the area of encroachment by M16/85 and M26/207 
onto M16/18. 

10  On 8 September 1992, upon the surrender of M16/117, prospecting 
licences 16/1527 to 30 inclusive were granted.  The easternmost 
boundaries of those four tenements were made concurrent with the 
westernmost boundary of E26/43.  Overlay 8.1, in exhibit E2 shows 
where P16/1527 to 1530 were marked out on the ground.  Where marked 
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out on the ground the eastern boundaries of all four prospecting licence 
extended up to the location of the eastern boundary of E16/18 and thus 
extended beyond the western boundary of E26/43.  The description of 
those four tenements as set out in the respective applications for grant, is 
depicted in overlay 8.2 in exhibit E3.  That demonstrates that the 
description of the tenements was different from the marking out.  The 
description of the four prospecting licences gives them an eastern 
boundary which is concurrent with the western boundary of E26/43.  The 
four prospecting licences were granted as they were described. 

11  Mining lease 15/669 was granted on 20 October 1993.  That 
tenement is still live.  As surveyed and as marked out and as granted, it 
encroaches into the ground the subject of P16/1527 to 1530, those four 
tenements having been granted in September 1992.  Mining lease 
application 16/309 was marked out in August 1996.  It was surveyed 
subsequently by Mr Parker.  A recommendation was made by a Warden 
on 16 September 1997 that the tenement be granted.  The application for 
M16/309 is one made pursuant to the provisions of section 49 of the Act.  
It is a conversion application made by the current holders of P16/1526 to 
30, namely, Tribune and Rand.  In the application the description of the 
ground applied for states that "All boundrys (sic) are identical to 
M16/117."  It is to be noted that when E26/43 was granted it had a 
common boundary with M16/117.  The grant of E26/43 thus closed any 
gap which had previously existed.  The base diagram for exhibit E2 shows 
the position which had been reached after E26/43 had been granted.  That 
is to say, the eastern boundary of E26/43 was along the same line as the 
western boundary of M16/117.  Exhibits E2 and E3 have a similar base 
diagram.  Overlay 8.1 on exhibit E2 shows the ground which was marked 
out on the ground for P16/1526 to 30.  As marked out, both tenements 
encroached onto E26/43.  Overlay 8.2 on exhibit E3 shows those four 
prospecting licences as described in their applications and, as mentioned 
earlier, their eastern boundaries coincide with the western boundary of 
E26/43, thus, while the ground as marked out encroached on E26/43, the 
description of the ground applied for in respect of P16/1527 to 30 did not.  
Because E26/43 had already been granted at the time of marking out and 
granting of the four prospecting licences, none of the encroaching ground 
marked out for them could be the subject of grant.  From overlay 9.1 and 
exhibit E2 it can be seen that when M15/669 was marked out it's 
westernmost boundary extended beyond the eastern boundary of 
P16/1527 to 30 and it thus encroached upon those tenements.  The ground 
described in the application for M15/669 is the same as that which was 
marked out and the same as that which was surveyed.  The end result is 
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that, as depicted in overlay 10.2 in exhibit E3, M15/669 has encroached 
upon the ground the subject of the pre-existing P16/1527 to 30 and thus 
onto the ground applied for in M16/309, the grant of which is still 
pending. 

THE LEGISLATION 

12  Section 80 of the Mining Act 1978 ("the Act") says that land the 
subject of a mining lease must be surveyed but that the survey need not be 
done before the lease is granted.  Section 82(1)(ba) says that every mining 
lease is granted subject to a condition that the lessee arrange and pay for a 
survey within the prescribed time and in the prescribed manner.  "Survey" 
is not defined in the Mining Act nor in the Regulations.  The provisions of 
Part VI of the Regulations, under the heading "Surveys" include a 
definition of "mining survey" (r 116) and deal with the surveying of 
mining tenements.  "Mining survey" is defined to mean:  "survey 
required under the Act or these Regulations in respect of the boundaries 
of the area of land to which a tenement relates".  Under the heading 
"Disputes and objections in mining survey", it is provided in r 120A(3) 
that after a mining survey is done a copy of the surveyor's report (in the 
prescribed form 44 - see r 120E) is to be sent to the applicant for or holder 
of the tenement or of any adjoining tenement.  Pursuant to subregulation 
(3a) an objection to the survey may be lodged within 30 days.  
Subregulation (3b) empowers the Warden to extend the time for lodging 
the objection.  That is what happened in the present case.  Pursuant to 
subsection (4), the objection is to be heard "by the Warden's Court" and 
after the hearing the Warden is to forward to the Minister notes of 
evidence and the Warden's recommendation relating to the dispute or 
objection.  The Minister makes the final determination as to the objection.  
In the matter of Westdeen Holdings Pty Ltd v Haggarty (Vol 13 No 14, 
7 August 1998 I expressed the opinion (p30) that a Warden, when making 
a recommendation, pursuant to reg 120A may "…do more than merely 
recommend that the mining survey be accepted or rejected by the 
Minister" and that it was "…proper for the Warden to make 
recommendations to the Minister in respect of matters which are 
legitimately raised in the notice of objection such as, for example, and as 
in the present case, the issue of excision and the issue of location of the 
boundaries of adjoining tenements."  I still hold that view. 
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CONCLUSION 

13  In his written submissions, under the heading "Conclusion", 
Mr Workman submitted as follows.  There is no gap between the western 
boundary of M15/669 and the eastern boundaries of P16/1527 to 30 
(which boundaries coincide with the eastern boundary of the ground 
applied for in M16/309); that the survey of M15/669 was in error in that 
the western boundary as surveyed encroached upon the pre-existing 
prospecting licences P16/1527 to 1530 and was thus in error; that the 
survey of M16/309 conducted by Mr Parker was also in error because it 
did not (and could not) include the area within P16/1527 to 30 which had 
been encroached upon by the earlier incorrect survey of M15/669. 

14  Mr Martino agreed with the conclusions of Mr Workman.  I agree 
with those conclusions. 

15  Mr Workman submitted that my recommendation should be that the 
survey of M15/669 be amended by excising from it all ground which 
encroached upon P16/1527 to 30 and, further, that the survey of M16/309, 
which is "subject to examination", be amended by including within it the 
ground excised from the survey of M15/669 and excluding from it any 
ground the subject of M16/260. 

16  Mr Martino agreed with Mr Workman's submissions in that regard. I 
agree with the submissions. 

17  In the circumstances, I do not consider it appropriate to recommend 
that there be any further surveys of any of the relevant tenements carried 
out. 

18  I think it is appropriate, as suggested by Mr Workman, that there be 
liberty to apply with respect to any further matters as may arise 
consequent upon the final determination of this matter by the Minister. 

RECOMMENDATION 

19  I recommend to the Minister that the survey of M15/669 comprised 
in diagram 403/99 be amended by excising therefrom all ground which 
encroaches upon the ground the subject of prospecting licences 16/1527 to 
1530 inclusive as granted and that the proposed survey of M16/309 
comprised in subject to examination diagram 432/83 be amended by 
including within it all ground which comprises the ground the subject of 
prospecting licences 16/1527 to 1530 inclusive as granted and excluding 
any ground the subject of M16/260. 
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PLAINT 3/990 

20  The objectives of plaint 3/990 and objection 47/001 appear to have 
been identical, namely, to have excised from the land the subject of 
M15/669 any land which encroached upon the previously granted 
prospecting licences 16/1527 to 30.  If the Minister determines the survey 
dispute in the manner which I have recommended, then that objective will 
have been achieved and there would appear to no longer be any need for 
me to make the declaration sought in the plaint.  It may, however, be 
appropriate for me to not make any final determination on the plaint until 
the Minister has finally determined objection 47/001.  I will hear from 
counsel before I make any decision in that regard. 
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