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1  Martin Fitzgerald ("the Applicant") was the holder of Gold Mining 
Lease 20/1415 ("the GML") which was granted to him on 1 January 
1980 and expired on 31 December 2000.  The GML was granted to 
the Applicant under the provisions of the Mining Act 1904(“the 
Repealed Act”) prior to the commencement of the Mining Act 1978 
("the Act"), which occurred on 1 January 1982.  Therefore, the 
Transitional Provisions of Schedule 2 of the Act and in particular 
clause 2(1) apply to this matter.  On 2 January 2001 the applicant 
lodged with the Mining Registrar at Kalgoorlie ("the Mining 
Registrar") an application for Mining Lease 25/271 ("the Lease").   

2  Clinton Victor Jude Durham ("the Objector") objects to the grant of 
the Lease under the Transitional Provisions of the Act by two 
objections on the following grounds:   

3  “Objection 69/001: 
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(1) Mr Fitzgerald has not met minimum expenditures 
on the identical mining lease previously granted. 

(2) Mr Fitzgerald did not apply for this mining lease 
during the final year of the mining lease previously 
granted. 

(3) Mr Fitzgerald did not advertise a copy of form 21 
in the Kalgoorlie Miner within 14 days of 
application. 

4  Objection 70/001: 

5   Mr Fitzgerald has not marked out the mining lease correctly.” 

6  The Objector seeks that I withhold my recommendation for the 
grant of the Lease. 

7  At the hearing of this matter the Objector withdrew ground 1 of 
Objection 69/001 relating to non-compliance with expenditure. 

8  In respect of the ground 2 on Objection 69/001, the Objector 
contends that the Applicant did not lodge his application for the 
Lease with the Mining Registrar until 2 January 2001. The Objector 
says that date is after the expiration of the GML and the Applicant’s 
right in priority to the land applied for is lost. 

9  I do not agree with the Objector's contention.  The provision of 
clause 2(1) of the Second Schedule of the Transitional Provisions of 
the Act provides for the holder of a tenement granted under the 
repealed Act to; 

               "While any such lease is in force the holder thereof has the right in 
priority to any other person to mark out in accordance with this Act 
and/or apply for a mining tenement under and in accordance with 
this Act in respect of the land or any part thereof which is the 
subject of such lease." 

10  In my opinion, the Applicant had discretion up until 31 December 
2000 as to whether he either marked out and applied for the land or 
marked out the land.  In this case, the Applicant marked out the 
land before the expiry date. The marking out by the Applicant on 28 
December 2000 was in accordance with the discretion granted to 
him under the Transitional Provisions of the Act. 
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11  The Applicant was then obliged to lodge the application for the 
Lease in accordance with the Act. 

12  In this case, the Applicant had pursuant to reg 64(1) of the Mining 
Regulations ("the Regulations") 10 days from marking out to lodge 
the application for the Lease with the Mining Registrar.  The 
Applicant lodged the application on 2 January 2001, well within the 
10 days provided by the Act. 

13  In my opinion, the Applicant has complied with the requirements of 
the Transitional Provisions of the Act by marking out the land and 
lodging the application with the Mining Registrar.  There remains a 
question, of course, as to whether there has been strict compliance 
with the marking out procedures. 

14  The Objector contends that the Applicant has failed to serve the 
pastoralist upon whose land the Lease is on with notification of his 
application for the Lease. 

15  The Objector says that the Applicant sent the application to the 
pastoralist on 17 January 2001.  That is not correct.  The postmark 
on the registered receipt produced into evidence and sent to the 
pastoralist is 10 January 2001.  The date of 17 January 2001 is the 
date that the receipt was received and filed with the Mining 
Registrar. 

16  Further, the Objector contends that the Applicant did not advertise 
his application within 14 days of the lodging of the application 
pursuant to reg 64(5) of the Regulations.  This ground, in my 
opinion, is made out.  The advertisement lodged by the Applicant 
did not appear in the newspaper until 17 January 2001, although the 
Applicant for advertisement lodged it with the newspaper on 
10 January 2001.  The Applicant could have sought an extension of 
time of 1 day from the Warden to advertise the application.  He did 
not. 

17  It should be noted that the lodging of the request for advertising was 
made some 7 days prior to the day it appeared in the newspaper, 
which one would expect to be more than enough time for 
advertising to occur. 

18  The Applicant could offer no explanation as to the reason for such a 
delay. It would appear that advertising of mining applications takes 
place in newspapers, particularly “The Kalgoorlie Miner” and “The 
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West Australian”, on Wednesdays of each week. The Applicant 
therefore missed the deadline for the Wednesday that would see 
compliance with the Regulations.   

19  I note from the undated letter from the Kalgoorlie Mining Registrar 
to the Applicant and produced into evidence as exhibit 2 that the 
advertisement was to occur within 14 days of 2 January 2001 in a 
Wednesday edition of either “The Kalgoorlie Miner" or "'The West 
Australian" newspaper. 

20  In my opinion, such requirement is too restrictive and will almost 
inevitably lead to a prospect of compliance being difficult to 
achieve. Once the request for advertisement is handed over to an 
agent of the newspaper (even in good time) for advertisement, such 
advert may be missed or simply not make the deadline set by 
Regulations.  This is one of those cases. It would be the case that if 
an application were to be made to me to extend the time in which to 
advertise, I would not have hesitated to do so.  Put simply, the 
Applicant lodged the request for advertisement some 6 days prior to 
the last advertising date and yet because of restrictions placed on 
when and where it could be advertised it did not make the 
advertising schedules.  

          In this day and age of advanced communications it is, in my 
opinion, ludicrous that such restrictions as to the days on which 
advertising can be made should be imposed upon an applicant 
whether by the Department of Petroleum and Resource 
Development or the newspaper. 

21  The Objector in Objection 70/001 contends that the Applicant "has 
not marked out the mining lease correctly". 

22  In support of that ground of Objection, the Objector says that the 
Applicant's notice of marking out ("Form 20") noted that he applied 
for a Gold Mining Lease.  The Objector's contention is that no such 
lease exists.  The Applicant was not able to amend the Form 20 for 
reasons set out in the case of Pollock v Johnson (Leonora Warden's 
Court 18 August 1988) ("Pollock's Case”).   

          However, I consider that a distinction can be drawn between 
Pollock's Case and the facts before me.  The Applicant in his 
evidence seemed confused as to the significance of the matter raised 
by the Objector.  The Applicant is 77 years old and has held the 
GML for 20 years and apparently for some years prior to that as a 
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Prospecting Area under the Repealed Act.  The Tendex Report 
produced into evidence indicates that the Applicant has faithfully 
worked and paid rent for the GML since it was granted to him some 
20 years ago.  The Applicant seemed in his evidence to be generally 
confused at the provisions of the Act and certainly the distinction 
between a GML and ML.  

          The fact that the words "Mining Lease" appears on the Form 20 
can, in my opinion, be considered to be an indication to the world at 
large that the Applicant sought to use the land applied for to mine in 
this case for gold.  He did not refer to any other type of tenement 
that now exists under the Act as occurred in Pollock's Case.  The 
Applicant clearly noted that he sought a (gold) Mining Lease.  An 
application to amend the Applicant's Application for Mining 
Tenement ("Form 21") lodged with the Mining Registrar was duly 
accepted and the advertisement lodged in the newspaper which 
clearly and correctly notes that the Applicant sought to be granted 
to him a Mining Lease.  

          There has been no objection raised as to the manner of the physical 
marking out of the ground applied for.  For those reasons I am not 
satisfied to the requisite standard that the Applicant has not 
complied with the initial requirements of the Act in respect to the 
Form 20. 

23  The Objector further raises as a ground of the Objection 70/001 that 
the time of marking out of the ground as stated on the Form 20 is 
noted by the Applicant as 11 pm and on the Form 21 as 11 am but 
both correctly show that the time of marking out was 28 December 
2000.  The date of the marking out, that is, 28 December 2000, is 
not in dispute by the Objector. 

24  The Applicant, when questioned as to the anomaly on the two 
forms, indicated that it was daylight when he marked out the ground 
and that 11 PM, as noted on his Form 20, was an error and that 
11 AM, as noted on  his Form 21 was the correct time.  

25  In my opinion, it matters little as to the time of day on 28 December 
2000 that the Applicant marked out the ground.  On 28 December 
2000 it was only the Applicant who had the right in priority to mark 
out the ground and he maintained that right until 12 midnight on 
30 December 2000.  The Applicant was not subject to the prospect 
of competing interests of others at the time of marking out.  The day 
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of marking out is not in dispute and as it fell well within the time 
that he had a right in priority pursuant to the Transitional Provisions 
of the Act, the error in time is not crucial. 

26  I find that the evidence of each of the Applicant and the Objector to 
be honest and truthful from each of their perspectives. 

27  On the balance of probabilities, I am satisfied that there is non-
compliance with the initial requirements to advertise the application 
for the Lease by the Applicant within 14 days, albeit that it is 1 day 
out of time. 

28  Accordingly, there is non-compliance with the initial requirements 
of the Act by the Applicant, even though the Applicant could have 
sought an extension of time from the Warden.  

 I therefore make the following orders: 

(1) Objection number 69/001 be upheld. 

(2) Objection number 70/001 be dismissed. 

(3) Application for Mining Lease 25/271 be recommended 
for refusal. 

29  Having made those orders I would, however, in the circumstances 
of the non-compliance with the Act by the Applicant described 
above, draw to the attention of the Honourable Minister his 
discretion pursuant to Sections 75(6)(a) and (b) of the Mining Act 
to grant or refuse an application for a mining lease irrespective of 
my recommendations and whether the Applicant has complied or 
not with the provisions of the Act.  

          This may be a case in which the Honourable Minister may wish to 
exercise that discretion in all the circumstances of the non-
compliance. 
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