
[2001] WAMW 28 
CALDER SM 

 
JURISDICTION : MINING WARDEN 

 
TITLE OF COURT : OPEN COURT 

 
LOCATION : PERTH 

 
CITATION : CATTAMARRA COAL PTY LTD 

& OTHERS - v - EXMIN PTY LTD  
[2001] WAMW28 
 

CORAM : CALDER SM 
 

HEARD : 19 SEPTEMBER 2001 
 

DELIVERED : 19 OCTOBER 2001 
 

FILE NO/S : APPLICATIONS FOR EXEMPTION 149/001, 
150/001, 170/001 
PLAINTS FOR FORFEITURE 22 TO 24/001 
 

TENEMENT NO/S : M70/381 TO 383 
 

BETWEEN : CATTAMARRA COAL PTY LTD, 
REGINALD ROBERT EUSTACE, 
RIO TINTO EXPLORATION PTY LTD and 
AUSTRALIAN GOLD RESOURCES LTD 
(Applicants/defendants) 
 
AND 
 
EXMIN PTY LTD 
(Objector/plaintiff) 
 

 
 

 

Document Name:  <Dir>\[2001]WAMW28.doc   (<Secretary>) Page 1 



[2001] WAMW 28 
CALDER SM 

 

Catchwords: 

ADJOURNMENT - of decision where appeal pending in Supreme Court raising 
same issues 
AMENDMENT - of application for exemption - new reason added 
AMENDMENT - of objection to exemption - incorrect exemption application 
number 
EXEMPTION - application for - amendment of 
EXEMPTION - objection to - amendment of 
OBJECTION - to exemption - amendment of 
PRACTICE & PROCEDURE - amendment - of application for exemption - new 
reason added 
PRACTICE & PROCEDURE - amendment - of objection to exemption - 
incorrect exemption application number 
PRACTICE & PROCEDURE - adjournment - of decision where appeal pending 
in Supreme Court raising same issues 

Legislation: 

MINING ACT 1978 (WA), s 102, s 142 

Result:  

(1) Application to amend exemption application granted 
(2) Application to amend objection granted 
(3) Application for further and better particulars of reasons for exemption 

adjourned 
 
Representation: 

Counsel: 
Mr R.M. Edel for the applicants/defendants 
Mr M.P. Workman for the objection/plaintiff 

Solicitors: 
Gadens for the applicants/defendants 
Michael Workman for the objection/plaintiff 
 
 

Document Name:  <Dir>\[2001]WAMW28.doc   (<Secretary>) Page 2 



[2001] WAMW 28 
CALDER SM 

Case(s) referred to in judgment(s): 
 
Peko Exploration Ltd v GHK Mining Pty Ltd (14 November 1997; 

Library No 970613) 
Savage v Teck Exploration Ltd (16 September; Library No 7285) 
 
Case(s) also cited: 
 
Re Guests; Ex parte Plutonic Operation Ltd (2001) WASC 158 
Re Calder SM; Ex parte Gardner (1999) WASCA 28 
Re Malley SM; Ex parte Gardner (2001) WASCA 29 
 
 

Document Name:  <Dir>\[2001]WAMW28.doc   (<Secretary>) Page 3 



[2001] WAMW 28 
CALDER SM 

DECISION UPON APPLICATIONS TO AMEND EXEMPTIONS AND 
OBJECTION AND FOR FURTHER AND BETTER PARTICULARS OF 
EXEMPTIONS 

 

THE PROCEEDINGS 

1  On 8 January 2001 applications 149/001 and 150/001 seeking the 
grant by the Minister of a certificate of exemption from the expenditure 
requirement for the year ended 15 November 2000 in respect of mining 
leases 70/382 and 70/383 ("M70/382 and M70/383") were lodged on 
behalf of Cattamarra Coal Pty Ltd ("Cattamarra"), Reginald Robert 
Eustace ("Eustace") and Rio Tinto Exploration Pty Ltd ("Rio").  Each of 
those exemption applications specified as the reasons for which the 
exemption certificate was sought those reasons set out in s 102(2)(b), (f), 
(g) and (3) of the Mining Act 1978 ("the Act").  Exmin Pty Ltd ("Exmin") 
lodged objections 49/001 and 50/001 to those two exemption applications.  
The objections were lodged on 29 January 2001. 

2  On 30 January 2001, at 9.30 am, application for exemption 170/001 
was lodged on behalf of Cattamarra, Eustace and Rio in respect of mining 
lease 70/381 ("M70/381") for the tenement expenditure year ended 
7 December 2000.  The reasons for which the certificate of exemption was 
sought in application 170/001 were identical to those mentioned in 
applications 149 and 150/001.  Exmin, at 3.05 pm, on 30 January 2001 
lodged objection 51/001.  At paragraph (c) of the objection it was stated 
that:  "…(i) Exmin Pty Ltd objects to the application for Exemption 
200H/990 by Cattamarra Coal Pty Ltd, Reginald Eustace and Rio Tinto 
Exploration Pty Ltd over M70/381…" (my underlining). 

3  On 29 January 2001, being the day upon which Exmin had lodged 
objections 49 and 50/001 to applications 149 and 150/001, Exmin lodged 
plaints 22 and 23/001 seeking forfeiture of M70/382 and M70/383 upon 
the ground of noncompliance with the expenditure requirement in the case 
of each of those two tenements.  On 30 January 2001 Exmin lodged, at 
3.05 pm, plaint 24/001 seeking forfeiture of M70/381 upon the ground of 
expenditure noncompliance.  On 6 February 2001 summonses were issued 
to each of the defendants named in the plaints.  Those summonses stated, 
as a time and date of a mention hearing, 8 March 2001.  The summonses 
were served by registered post sent on 16 February 2001 to each of the 
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named defendants.  The three objections were served in the same manner 
on the same day. 

4  The first appearance of the parties before the Warden in these 
matters occurred on 8 March 2001.  Cattamarra and Rio and Exmin were 
represented by counsel.  Mr Eustace did not appear and was not 
represented.  Australian Gold Resources Pty Ltd ("AGR"), although not a 
party, appeared and notified me of its interest in the proceedings.  
Subsequently, on 10 May 2001, I made an order joining AGR as an 
applicant in the exemption applications and as a defendant to the plaints.  
The joinder was not objected to by Exmin or any other party.  It was made 
upon the application of AGR supported by an affidavit of Mr Edel, its 
counsel, in which he set out material which satisfied me that AGR had a 
sufficient interest in the outcome of the proceedings to justify it being 
joined.  The material disclosed that AGR was the unregistered beneficial 
owner of all of the three tenements the subject of the proceedings.  It also 
disclosed that Cattamarra and Rio and Eustace no longer held any interest 
in the tenements, although they remained as registered holders because of 
difficulties which had been encountered in stamping of executed transfers.  
Rio and Cattamarra have taken no part in these proceedings since April 
2001 and Mr Eustace has never taken any part. 

5  On 3 July 2001 Exmin filed a motion seeking (inter alia): 

(1) To amend objection 51/001 by deleting the reference to 
exemption 200H/990 and inserting in lieu 
exemption 170H/001 or, in the alternative, an extension 
of time to lodge a new objection to application 170H/001. 

(2) Further and better particulars of all three applications for 
exemption or, as an alternative, that the applications be 
struck out for noncompliance with s 102(1) of the Act and 
r 54(1) and 90 of the Regulations.  An affidavit in support 
of the applications, sworn by Tanya Maree McColgan, 
was filed in support of the application. 

6  On 7 September 2001 AGR lodged an application for leave to amend 
all of the exemption applications.  The amendment which was sought was 
to add a new reason for exemption, namely: 

"Section 102(2)(e) 

That the ground the subject of the mining tenement contains a 
mineral deposit which is uneconomic but which may reasonably 
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be expected to become economic in the future or that at the 
relevant time economic or marketing problems are such as not to 
make the mining operation viable." 

7  That proposed new ground sets out verbatim the provisions of 
paragraph (e) of s 102(2) of the Act. 

THE MATERIAL FACTS 

In Respect of the Application to Amend Objection 51/001 

8  The contents of the affidavit of Tanya McColgan are uncontradicted 
and there has been no objection to my receiving her affidavit for use in 
deciding the issues now before me.  I accept that the contents of the 
affidavit are true.  I find that she was instructed by Exmin to monitor the 
three subject mining leases for compliance with the expenditure 
requirements and to prepare and lodge objections to any applications for 
exemption certificates together with plaints for forfeiture of the three 
tenements.  I find that she became aware in mid-January of the lodgment 
of the applications for certificates of exemption in respect of ML70/382 
and 383 and that, in accordance with instructions from Exmin, lodged 
objections 49 and 50/001 thereto.  I accept that in late January she learned 
of the lodgment of application for exemption 170/001 in respect of 
M70/381.  Once again, she was instructed by Exmin to prepare and lodge 
an objection to the exemption application.  She prepared an objection and 
lodged it on 30 January.  The objection which she lodged referred to 
application for exemption 200/001 rather than 170/001.  I am satisfied that 
she had been instructed by Exmin to, and that it had always been her 
intention to, lodge an objection to application 170/001.  It can be seen 
from the dates of lodgment of the various documents which I have 
previously mentioned in these reasons that objection 51/001 in respect of 
M70/381 was lodged at 3.05 pm on the same day that exemption 
application 170/001 had been lodged at 9.30 am. 

9  Shortly after lodgment of exemption 51/001 McColgan became 
aware that objection 51/001 referred to application for exemption 
200H/001.  On 16 February, having previously spoken to someone 
employed in the Perth registry of the Department, she sent a letter to the 
Warden, care of the Department, requesting amendment of the objection 
by the deletion of 200H/001 and the insertion in lieu of 170H/001.  The 
application to amend was not brought to the notice of any Warden until it 
was raised by Mr Workman at a mention hearing in Perth on 8 June 2001 
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before me.  Prior to 8 June there had been three appearances at mention 
hearings before me.  On 8 March 2001 Mr Gerus represented Cattamarra 
and Rio and Mr Jones represented AGR.  On 5 April 2001 Mr Gerus 
appeared again and Mr Edel appeared on behalf of AGR.  On 10 May 
2001 Mr Edel appeared on behalf of AGR.  On none of those occasions 
was the matter of the amendment or the reference to exemption 
application 200H/001 raised.  Departmental records show that application 
for exemption 200H/990 was an application for exemption which had 
been made by Cattamarra, Eustace and Rio in respect of M70/381 for the 
previous tenement year ending 7 December 1999.  Those records also 
show that on 10 April 2000 the Minister granted the certificate of 
exemption sought for that tenement and for that year.  There is no mention 
of the grant of that certificate in the affidavit of McColgan. 

10  I find that at all material times it was the intention of Exmin that 
exemption application 170/001 be objected to.  I am satisfied McColgan 
was instructed to do that and that it was her intention to comply with those 
instructions when she prepared and lodged objection 51/001.  It was the 
intention of both Exmin and McColgan that the objection which she 
lodged within a few hours of the lodgment of application 170/001 would 
cause that application for exemption to be put in issue, to be heard by the 
Warden and to be decided by the Minister only after the application and 
exemption had been reported upon by the Warden to the Minister.  The 
tenement was correctly identified.  There is a very strong temporal 
connection with the lodgment of exemption 170/001 and 
objection 51/001.  I infer that, in accordance with registry practice and, 
more importantly, in accordance with the provisions of reg 54(1)(b), the 
Registrar would have posted a copy of the application on the noticeboard 
at the public counter of the Perth registry shortly after lodgment of the 
application.  I infer that it was that copy so posted on the board which led 
to McColgan becoming aware of the lodgment of the application. 

11  I find that the typing on the objection form of "200H" by McColgan 
was an error.  I am satisfied that she intended to type "170H".  She has not 
explained how she came to make that error.  I think it is more than a 
coincidence that exemption application 200H relates to the same tenement 
and that the application was by the same holders, however, I do not 
consider that that in any way indicates that she did not intend nor that 
Exmin did not intend to object to application 170/001. 

12  I am satisfied that the amendment sought by the objection will not of 
itself result in any prejudice being suffered by AGR or any other person 
connected with the tenement or having an interest in it.  On the other 
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hand, however, if the amendment is not allowed, then, as a result of 
nothing more than an error of inadvertence or lack of care, the efforts 
made by Exmin to monitor the tenement for expenditure and compliance 
and to avail itself of proceedings available to it will have been wasted. 

In Respect of the Application to Amend the Exemption Applications 

13  The facts relevant to the application were put before me from the bar 
table by Mr Edel without objection and, with Mr Workman's consent, I 
have accepted what Mr Edel told me as being correct.  I have previously 
made brief reference to some of those relevant matters of fact.  In addition 
I was told that one of the named applicants, Mr Eustace, had been 
appointed the liquidator of Melrose Mining NL which originally held a 
100%  interest in all 3 tenements and is still the registered holder of a 40% 
interest. Prior to Melrose going into liquidation AGR had assumed 
responsibility for the administration of the tenements under agreements 
between it and Melrose. The present liquidator of Melrose acknowledges 
that AGR is now the beneficial owner of Melrose’s former interest in the 
tenements. AGR, pursuant to the agreements with Melrose, was obliged to 
manage the tenements and to ensure compliance with the Act and 
Regulations. When the exemption applications were lodged the inclusion 
of the reason for exemption pursuant to s 102(2) was simply overlooked. 
At the relevant time AGR’s parent company Centaur Mining and 
Exploration Ltd had gone into liquidation and it was being considered 
whether or not the receiver would take over the control of AGR .That had 
resulted in records being moved from one location to another and there 
being a significant focus by AGR’s officers on that process.   

CONCLUSIONS 

In Respect of Objection 51/001 

14  In my opinion I am empowered by the provisions of s 142(4) of the 
Act to make the amendment sought.  Section 142(4) says: 

"Upon due application in that behalf being made, all such 
amendments as may be necessary for determining in the existing 
proceedings the real question in issue between the parties thereto 
shall be allowed." 

15  The "real question in issue" which it was the intention of Exmin and 
Ms McColgan to raise between the parties was whether or not application 
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for certificate of exemption 170/001 should result in the Minister granting 
a certificate for the tenement year ended 7 December 2000 for M70/381 in 
the amount sought by the applicant.  There was never any intention on 30 
January 2001 on the part of Exmin or McColgan on its behalf to object to 
the grant of a certificate being issued as a consequence of application for 
exemption 200H/990 having been lodged in respect of the same tenement 
but for the previous tenement year.  As at 30 January 2001 it was simply 
not open to Exmin or any person to object to the granting of the certificate 
sought by exemption application 200/990.  The certificate had already 
been granted by the Minister.  The application had been finally 
determined.  In any event, no objection to the application could have been 
lodged as at 30 January 2001 because the time prescribed by reg 55 for 
lodgment of objections (55 days) had long expired and no extension of 
that period of time for lodgment of the objection had been allowed by any 
Warden.  This is not a case, in my opinion, where the amendment seeks, 
in effect, to create a new proceeding or to lodge a fresh objection out of 
time.  The objection as lodged did not and could not initiate any 
"proceeding" in respect of application for exemption 200H/990. 

16  I am of the opinion that it is appropriate, when a Warden is 
considering whether or not to exercise the power to amend pursuant to the 
provisions of s 142(4), to take into account that it is ultimately the 
Minister who will determine "the real question in issue between the 
parties" and that even if one or more issues are not before the Warden  
there is nothing to prevent a party who has been before the Warden but 
who has not raised all of the issues from approaching the Minister after 
the Minister has received the Warden’s report and recommendation and 
for the Minister to receive submissions from such a person and to take 
those submissions into account in deciding whether or not the exemption 
should be granted.  That possibility reflects the administrative nature of 
the proceedings which the Warden is performing.  It reflects the 
legislative intention that the Minister is the final arbiter of the question as 
to whether or not the certificate of exemption should be granted and as to 
the reasons why it should or should not be granted.  It is also of relevance 
that the decision of the Minister upon application for exemption is not 
appealable (s.151(b)).  Those matters are matters which I have also taken 
into account in forming a conclusion that it is appropriate to allow the 
amendment sought.  These proceedings are not true civil proceedings.  
The forms which parties are required to utilise are not pleadings, although 
they are designed and intended to achieve a similar objective as are 
pleadings. (SeePeko Exploration Ltd v GHK Mining Pty Ltd 
(14 November 1997; Library No 970613).  Strict rules of pleadings have 
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no place in administrative proceedings heard by a Warden.  As a general 
rule, the Warden should endeavour to be flexible and apply commonsense 
in the conduct of such proceedings, subject, of course, to natural justice 
and procedural fairness being extended to all parties.  In that sense and in 
that context, Wardens should generally be slow to deny a hearing to any 
person who would or may otherwise be entitled to be heard where the 
basis of the denial is a technical error or omission or is a matter, such as in 
the present case, of mere inadvertence or carelessness. 

In Respect of the Application to Amend the Exemption Applications 

17  In my view, the applications to amend should be allowed.  There is 
no prejudice which I have been made aware of which will flow to the 
objector if the scope of the proceedings is expanded by the inclusion of 
the new ground.  Were I to refuse to allow the amendment and were the 
hearing to proceed on the basis of the applications in their present form, it 
would be open to the applicant to raise the new ground before the Minister 
and for the Minister to receive submissions in respect of that new ground 
before finally determining the applications for exemption.  It is preferable 
that such matters are aired in more formal proceedings before the Warden 
prior to the Minister being called upon to finally determine the 
applications.  That will mean that both sides will have had the opportunity 
to argue and produce evidence in respect of all issues which they wish to 
raise and the Minister will have the benefit of the record of evidence and 
argument and the Warden’s conclusion and recommendation in the 
proceedings when deciding whether or not to grant the certificates of 
exemption. 

THE APPLICATION FOR FURTHER AND BETTER PARTICULARS 

18  At the hearing before me on 21 September Mr Workman informed 
me that on 20 June 2001 Roberts-Smith J ordered the issue of a writ of 
certiorari against Warden Nichols SM in the matter of Re Guests; Ex 
parte Plutonic Operation Ltd (2001) WASC 158. I have read 
his Honour's decision.  I have also obtained from Warden Nichols SM a 
copy of the order which was served upon him following his Honour's 
decision.  The matter is to be heard before the Full Court.  The Full Court 
will be called upon to decide whether or not a Warden hearing an 
application for the grant of a certificate of exemption which is objected to 
has any power, upon the application of the objector, to compel the 
applicant to provide further particulars of the reasons for which the 
exemption certificate is sought beyond those reasons which are set out in 
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the application itself.  That is precisely the question which I must decide 
in order to determine Exmin's application now before me that the 
applicants provide further and better particulars of their exemption 
applications.  I have previously taken the view that I am empowered to 
make such an order.  I considered that the decision of the Full Court of the 
Supreme Court of Western Australia in Savage v Teck Exploration Ltd 
(16 September 1988; Library No 7285) together with the decision of the 
Full Court in Peko (supra) provided  some support for that proposition.  I 
also believe that the point of distinction suggested by Mr Workman, is an 
arguable one, namely, that an order for particulars of exemptions as 
sought in this case is different from an order to provide discovery and 
inspection or to produce documents not being intended to give to the party 
seeking it, knowledge of or access matters connected with the evidence of 
the other party.  That is no doubt something which the Full Court will be 
called upon to decide when the matter of Re Guests is decided.  It was 
suggested to me by Mr Workman that I should give a ruling on his client's 
application without waiting for the Full Court to decide that matter.  
Mr Edel disagreed.  I am of the same view as Mr Edel.  The issue of the 
Warden's powers when not acting pursuant to the provisions of s 132 or 
s.134 of the Act and thus when not exercising the jurisdiction and powers 
of the "Warden's Court" is still not clear even after the decisions of the 
Full Court in Re Calder SM; Ex parte Gardner (1999) WASCA 28 and  
Re Malley SM; Ex parte Gardner (2001) WASCA 29.  The nature and 
the extent of the Warden's powers when performing an administrative 
function such as hearing an application for the grant of a certificate of 
exemption is an important issue concerning the administration of the 
Mining Act and Regulations which has not yet been the subject of direct 
consideration by the Supreme Court.  It is possible that the Court will not 
decide the matter until towards the middle of 2002.  That is a delay which 
may be of some concern to the parties, however, I do not think that the 
delay which will result if I adjourn the proceedings now before until the 
Supreme Court has ruled upon the matter is sufficient cause to require me 
to make a ruling before then. 

19  I therefore adjourn the hearing of the application that the applicant 
provide further and better particulars of its application for exemption to a 
date to be fixed upon the application of either party after the publication 
of the decision of the Full Court in the matter of Re Guests. 
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