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CALDER SM: 
 
THE PROCEEDINGS 

1  The plaint in this action was lodged by Lone Hand and Associates 
Pty Ltd (“Lone”) on 5 July 2000.  The action was commenced in the 
Wardens Court pursuant to the provisions of section 132 of the Mining 
Act (“the Act”).  The relief sought by the plaintiff is expressed as follows:  

“A Declaration that the Form 5 Report lodged on 15 May 2000 
for the expenditure year ended 21 September 1999 was accepted 
for lodgment on behalf of the 2nd Defendant contrary to Law. 

A Declaration or in the alternative an Order that the Register of 
Exploration licence 74/215 be amended by: 

(a) Deleting the Form 5 Report from the Register; and 

(b) Specifying the Register for the expenditure year ending 
21 September 1999 as Nil.” 

2  All three defendants were served with a summons.  None of the 
defendants filed a defence.  The Minister has never participated in the 
proceedings.  At a mention hearing before the warden on 10 August 2000 
Mr Lawton appeared on behalf of Lone, Mr Ng appeared on behalf of the 
defendant Kingfisher Resources Pty Ltd (“Kingfisher”), and the defendant 
Mr Paulson appeared in person.  Mr Paulson has not appeared before the 
warden since that date, although for each of three subsequent mention 
dates and the date of hearing of the application he was notified by letter in 
advance of such dates.  On 24 November 2000 Mrs Homes appeared on 
behalf of Kingfisher when the matter was adjourned for mention only to 8 
December.  On 8 December the only person to appear was Mr Lawton on 
behalf of Lone.  All other parties had been notified in writing of that 
mention date.  On 8 December the hearing of the application was set 
down to commence at 10 am on 15 February 2001.  On that hearing date 
only Ms Pinnington, representing Lone, was present for the hearing which 
commenced at approximately 10.30 am.  The hearing was of only short 
duration and concluded at approximately 11 am.  After receiving evidence 
and hearing submissions from Ms Pinnington I reserved my decision 
indicating that I would deliver it on 8 March.  At approximately 11.30 am 
Mr and Mrs Homes appeared in the courtroom.  I was told by Mr Homes 
that they had believed that the hearing would commence at 11 am and that 
they had been endeavouring to obtain legal advice.  I informed Mr and 
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Mrs Homes that they should give consideration to seeking legal advice as 
to what, if any action they should now take and informed them that I had 
completed the hearing and that I had reserved my decision to be delivered 
on 8 March. 

3  On the 20 January 2000 Lone lodged plaint 19H/001 seeking 
forfeiture of E74/215 on the ground of noncompliance with the prescribed 
expenditure requirement for the year ended 21 September 1999.  The 
hearing of that plaint has been adjourned pending the outcome of plaint 
1H/001, the subject of these reasons. 

 
THE EVIDENCE 

4  Ms Pinnington, on behalf of the plaintiff, relied upon documentary 
evidence and did not call any witnesses.  She produced a certified copy of 
the register of exploration licence 74/215 (“E74/215”).  The register 
discloses that the tenement was initially granted for a period of 5 years 
from 22 September 1997 to Porter Gold NL and Kingfisher jointly.  
Kingfisher and Paulson subsequently became joint holders of the 
tenement and in July 2000 Phoenix (WA) Pty Ltd and Kingfisher became 
joint holders.  From the register it appears that at the end of the 
expenditure year finishing on 21 September 1999 Kingfisher and Paulson 
were the joint holders of the tenement.  In the report A13 at the end of 
exhibit A, under the heading “Expenditure details”, it is recorded that for 
the expenditure year ended 21 September 1999 a form 5 operations and 
expenditure report was lodged claiming that expenditure totalling $15,260 
was incurred in respect of E74/215, leaving a shortfall in the prescribed 
minimum expenditure of $4740. 

5  The Departmental file in respect of E74/215 was produced to the 
Court at the request of the plaintiff.  At folios 141A to 141F of that file is 
the original of the form 5 report for the expenditure year ended 21 
September 1999.  A date stamp on the original form indicates that it was 
received by the Department on 3 May 2000.  It is dated 2 May 2000.  The 
second page of the document bears a date stamp of the Department 
showing 3 May 2000 and bears a second date stamp of the Department of 
15 May 2000.  I have no knowledge as to why the two date stamps appear 
on the second page.  Both of those dates, however, are well beyond the 
60-day period after the expiration of the relevant expenditure year as 
prescribed by regulation 22(1) for purposes of section 68(3) of the Act as 
being the period within which the form 5 reports should be lodged.  That 
60-day period, however, is subject to any approval given by the Minister 
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pursuant to regulation 22(1) prior to the due date for filing for the report 
to be filed beyond the 60-day limitation period.  I have perused the 
Departmental file and can find on that file no record of any approval 
having been given by the Minister pursuant to the provisions of regulation 
22(1) to the tenement holders in respect of the year ended 21 September 
1999. 

 
THE MINING ACT 1978 

6  Section 68(3) provides that: 

“The holder of an exploration licence shall at such times and in 
such manner as may be prescribed, file or cause to be filed with 
the Department at Perth a report of all work done on, and money 
expended in connection with, exploration in the area the subject 
of the licence during the period to which the report relates.” 

7  Regulation 22(1) provides that: 

“The reports required under section 68(3) shall be a report on 
operations on the mining tenement in the form No. 5 in the First 
Schedule to be filed within 60 days after – 

(i) each anniversary date of the commencement of 
the term of the licence; 

(ii) (not relevant); 

(iii) (not relevant); 

or within such further period as the Minister may approve prior 
to the date due for filing of the report.” 

8   For purposes of the provisions of section 68(3) and regulation 22, 
in respect of E74/215, the period of 60 days from the anniversary date of 
the commencement of the term of the licence (namely, 21 September) is 
21 November.  I am satisfied that no application was made to the Minister 
prior to 21 November 1999 and no approval was given by the Minister 
prior to that date pursuant to the provisions of regulation 22 whereby the 
Minister approved the lodgment of the form 5 report within any period 
which extended beyond 21 November 1999. 

9  Part VIII of the Act, entitled “Administration of Justice” and 
consisting of sections 127 to 151 inclusive, makes provision for the 
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establishment of the Wardens Court, the jurisdiction and powers of that 
Court, and for some aspects of the procedure of the Wardens Court.  
Section 132 of the act, entitled “Jurisdiction of Wardens Court” provides 
that the court has jurisdiction to hear and determine proceedings 
cognisable by any court of civil jurisdiction as arise in respect of various 
specified matters and “… generally all rights claimed in, under or in 
relation to any mining tenement or purported mining tenement …”.  I 
consider that the essence of the action taken by the plaintiff in these 
proceedings and the essence of the nature of relief sought by the plaintiff 
is that, in general, the public as a whole, and the applicant as a part 
thereof, having an interest in the due and proper administration of mining 
in the State in accordance with the provisions of and the expressed and 
implied policy of the Mining Act and regulations, are entitled to expect 
and to insist that specific requirements of the legislation are complied with 
by the State , by the Minister, by the Minister’s Department, and by those 
who avail themselves or seek to avail themselves of the provisions of the 
legislation.  In that context, I consider that the applicants in the present 
case have a right to have the Minister and the Department and the 
tenement holders comply with the express provisions of the Act and 
regulations concerning the lodgement of and the recording by the 
Department on the register of details of claimed expenditure on mining 
tenements.  I consider that that is a right, for purposes of section 132(1) of 
the act which may be “… claimed … in relation to (a) mining tenement 
…” and which is a right in respect of which the Wardens Court has 
jurisdiction. 

10 Section 134 of the Act, entitled “Powers of the Wardens Court” contains a 
number of provisions concerning the powers which the Wardens Court 
has when exercising the jurisdiction conferred upon the court by the 
provisions of section 132.  Section 134(5) says: 

“Subject to this Act and without affecting the jurisdiction of a 
Wardens Court, a Wardens Court or the Warden as the case may 
require, has and may exercise in relation to all matters relating 
to any civil proceeding under this Act the like powers and 
authorities as are conferred upon the Supreme Court or a Judge 
thereof.” 

11 I consider that section 134(5) does not of itself vest in the Warden any 
jurisdiction beyond that which is vested pursuant to the provisions of 
section 132 and that subsection 134(5) only operates within and in 
accordance with the jurisdiction conferred by section 132. 
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12 In the course of submissions Ms Pinnington made reference to the 
decision of Warden Packington SM delivered in the Wardens Court held 
at Carnarvon on 22 December 1999 in the matter of Luff v Midreef Pty 
Ltd and Minister for Mines (Volume 13 No. 26).   In that case the warden 
had before him, inter alia, an application for a declaration that form 5 
reports had been accepted for lodgment by the mining registrar on behalf 
of the Minister contrary to law.  A consequential order was sought, 
namely, that the register be amended by deleting the form 5 report and 
specifying claimed expenditure as “nil” for the particular expenditure 
year.  His Worship did make the declaration and order sought.  With 
respect, I agree with his Worship’s reasoning for concluding that he had 
the power to do so.  In considering his reasons it must be borne in mind 
that not only was the Warden being asked to make declarations and orders 
in respect of the register but that he was being asked to also make 
declarations and orders in relation to purported transfers of mining 
tenements.  At page 4 of his reasons his Worship said: 

“The First Defendant does not dispute that the Wardens Court, 
by virtue of section 134(5) of the Act read in combination with 
section 25(6) of the Supreme Court Act and Order 18, rule 16 of 
the Supreme Court Rules has the power generally to make 
declarations.  It takes issue, however, with the Plaintiff’s 
submission that the prerequisites for declaratory relief are 
present in this particular case. 

Those prerequisites (Civil Procedure, Western Australia, 
para 18.16.1); 

1. The relief must be directed to the determination 
of legal controversies and not abstract or 
theoretical questions; 

2. The person seeking relief must have a real 
interest to raise the question to the determined; 
and 

3. The person seeking relief must be able to secure a 
proper contradictor, being someone presently 
existing who has a true interest to oppose the 
declaration sought.” 

13 It is clear that his Worship thereafter proceeded upon the basis that 
section 134(5) coupled with section 25(6) of the Supreme Court Act and 
order 18 rule 16 of the rules had application.  I agree that is so . 
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14 At page 6 of his reasons Warden Packington made reference to the 
provisions of section 132 of the Act.  He said: 

“Further, in my opinion, the matters raised by the Plaintiff fall 
within the jurisdiction of the Wardens Court as set out in 
section 132(1) of the Act, which, relevantly, provides that: 

‘A Wardens Court has jurisdiction to hear and determine 
all such actions, suits and other proceedings cognisable 
by any court of civil jurisdiction as arise in respect of – 

(b) the title to, and ownership or possession 
of, mining tenements or mining products; 

(f) transfers and other dispositions of and 
charges upon mining tenements … and 
generally all rights claimed in, under or in 
relation to any mining tenement or 
purported mining tenement, or relating to 
any matter in respect of which jurisdiction 
is under provision of this Act conferred 
upon either the Wardens Court or the 
Warden.’ 

 Even without recourse to the general “catch-all” 
provisions at the end of the subsection it seems clear to 
me that the Plaintiff’s case in these proceedings is one 
which arises in respect of matters mentioned in 
paragraphs (b) and (f).” 

15 I consider that the reference made by his Worship to paragraphs (b) and 
(f) of section 132(1) were made in consequence of the relief being sought 
by the applicant before his Worship in respect of the purported transfers 
of the tenements and that he did not consider that those paragraphs had 
any application to the issue of the jurisdiction of the warden in respect of 
the application for a declaration and orders in respect of the register. 

16 In respect of the specific issue which arose before Warden Packington in 
respect of the register and the lodgment of the form 5 beyond the 60-day 
period provided in regulation 32 (concerning mining leases) his Worship 
said: 

“The general power given Wardens and the Second Defendant 
(ie the Minister) by regulation 104 to extend the prescribed time 
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for any act to be done by the applicant for, or holder of, any 
mining tenement, highlights in my opinion the special nature of 
the obligations imposed by section 82 and the time prescribed for 
carrying them out under regulation 32.  A specific method of 
gaining an extension of time for compliance with section 82 is 
provided for – ie prior approval by the second defendant ( but 
not by wardens).  That, of course, is because breach of a 
condition under section 82 – eg failure to lodge a form 5 Report 
– may result in forfeiture of the tenement or the imposition of a 
penalty. 

For that reason it seems to me that the requirement under 
regulation 32 that Form 5 Report be lodged within 60 days after 
the tenement’s anniversary date is mandatory rather than 
directory, that presentation of a form 5 report outside the 60-day 
period without the prior approval of the second defendant is not 
a valid compliance with section  82 and that a form 5 report 
presented under those circumstances should not be incorporated 
in the register.” 

17 His Worship went on to say (page 10): 

“There remains to be considered the question of regulation 107 
of the Regulations which provides that: 

‘an application to amend any particulars shown in the 
register for a mining tenement or application shall 
therefore be made in the form No 30 in the First 
Schedule.’ 

On the basis of various authorities cited by Hunt and Lewis (at 
pages 194 and 195) it was submitted on behalf of the First 
Defendant that the existence of regulation 107, which is nothing 
to do with the warden and involves an administrative procedure 
to be undertaken by a departmental functionary, precludes the 
possibility of a warden granting declaratory relief of the kind 
sought in these plaints. 

The short answer to that submission, I think, is provided by the 
use in the regulation of the word “particulars”.  There is a vast 
difference between an application to correct a misdescription of 
tenement boundaries, or pegging details, on the one hand, and an 
application have the name of one person as a tenement holder 
removed from the register and another’s name inserted, on the 
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other hand.  In my view the plaintiff’s present applications are 
currently brought before the Wardens Court involving as they do 
the interpretation of various provisions of the act and, of course, 
the effect of certain provisions of the Corporations Law.” 

CONCLUSIONS 
18 As I have previously indicated, I agree with the views expressed by 

Warden Packington in the case of Luff v Midreef as to the application of 
the provisions of section 132 and 134(5) of the Act and of the provisions 
of section 25(6) of the Supreme Court Act and order 18 rule 16 of the 
Supreme Court Rules to an application of the type now before me.  I agree 
that the three prerequisites to declaratory relief being granted by the 
Warden in the Wardens Court are as set out by his Worship at page 4 of 
his reasons in the passage quoted above.  In that respect I find that the 
relief sought is directed to the determination of legal controversies in that, 
as previously stated, the plaint presently before me and the subject of 
these reasons is in fact a preliminary step being taken by the applicant for 
purposes of and is connected thereby with plaint 19H/001 for forfeiture 
which I have previously mentioned.  The “legal controversy” towards 
which plaint 19H/001 is directed is the issue as to whether or not the 
holders of the tenement have complied with the prescribed minimum 
expenditure condition in respect of E74/215 and whether or not, if a non-
compliance is established the non-compliance is of sufficient gravity to 
justify forfeiture of the tenement by the Minister.  It also involves a 
consideration of whether or not the tenement holders have complied with 
the provisions of s.68(3) which is itself a “legal controversy”.    They are 
not abstract or a theoretical questions.  The applicant, Lone, in that 
context has a “real interest to raise the question to be determined”.  
Further, for purposes of the third prerequisite for declaratory relief, there 
is a proper contradictor to the relief sought, namely, Kingfisher and 
Paulson who are named as the first defendants to these proceedings.  In 
addition, it appears that Phoenix (WA) Pty Ltd, which is currently 
registered as a joint holder of the tenement, could also be said to have a 
true interest to oppose the declaration sought even though it has not 
sought to be joined as a defendant to the plaint which I am now deciding 
nor sought to be heard in the course of the proceedings before me. 

19 I agree with the comments which Warden Packington made at pages 9 to 
11 inclusive of his reasons (to which I have previously made reference) 
concerning the meaning and effect of the provisions of regulations 32, 104 
and 107.  Those comments have equal application in respect of 
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exploration licences and in respect of the provisions of regulation 22 
which relates to exploration licences. 

DECLARATION & ORDER 

20 For all of the above reasons I declare that the form 5 report lodged on 
behalf of the tenement holders on either 3 or 15 May 2000 in respect of 
E74/215 for the year ended 21 September 1999 was accepted for 
lodgment by the Department of Minerals and Energy on behalf of the 
Minister contrary to law, no extension of the period for lodgement having 
been granted by the Minister in accordance with regulation 22.  I order 
that the register of E74/215 be amended by deleting therefrom all details 
as to the lodgment of the form 5 in respect of the year ended 21 
September 1999 including, in particular, details as to and under the 
headings of “date lodged”, “form 5 details minimum expenditure”, 
“expenditure claimed”.  I further order that, under the heading 
“Expenditure claimed” on the report A13 contained in the register, the 
word “nil” be entered. 
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