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CALDER SM 
 
WARDEN’S RULING UPON THE ISSUE OF A SUBPOENA AND 

AN ORDER FOR DISCOVERY 
 

THE PROCEEDINGS 

1  On 7 December 2000 plaint 9/001 was lodged by Barry Seaman 
seeking an order for forfeiture of exploration licence 47/760 (“E47/760”) 
because of an alleged non-compliance with the expenditure condition in 
respect of that tenement for the year ended 30 November 2000.  On 25 
January 2001 the tenement holder, Aarex Resources NL (“Aarex”) lodged 
application 67/001 seeking from the Minister a certificate of exemption in 
the amount of $14,214 for the year ended 30 November 2000.  Seaman 
has lodged an objection to the application for the grant of a certificate of 
exemption.  Neither the plaint for forfeiture nor the application for 
exemption have yet been given a date for hearing before the Warden.  In 
anticipation of both matters proceeding to hearing, Seaman has asked that 
I give a ruling on two preliminary issues, namely, whether or not a 
Warden has power to cause a subpoena to be issued in either of the 
proceedings and, secondly, whether a Warden in the course of conducting 
such proceedings has power to order a party to those proceedings to give 
discovery of documents. 

THE SUBMISSIONS OF THE PARTIES 
The Plaintiff/Objector, Seaman 
2  In a brief outline of submissions on behalf of the plaintiff/objector, 

Mr Hawkins concedes, for the purposes of the present hearing only, that a 
Warden is “precluded by the decisions of the Full Court in Re Calder Ex 
parte Gardner (1999) 20 WAR 525 and Re Malley Ex parte Gardner 
(2001) WASCA 29 from holding that the Mining Act 1978 (WA) (“ the 
Act”), of itself, gives to the Warden the power to order discovery or to 
issue a subpoena.”  It was submitted that the Warden does, however, by 
virtue of the provisions of the Evidence Act 1906 (WA) and the common 
law, have such powers.  The argument on behalf of Mr Seaman is set out 
in the outline of submissions as follows: 

“The plaintiff/objector (“Mr Seaman”) concedes for the purpose 
of the hearing before the Warden only, that Warden is precluded 
by Re His Worship Calder SM; Ex parte Gardner [1999] 
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WASCA 28; (1999) 20 WAR 525 and Re Malley SM; Ex parte 
Gardner [2001] WASCA 29 from holding that the Mining Act of 
itself gives the Warden the power to order discovery or to issue a 
subpoena.  Mr Seaman’s case before the Warden is that the 
Mining Act, the Evidence Act, and common law confer those 
powers.  His argument is as follows: 

1.  The hearing before the Warden is a legal proceeding as that 
term is defined in the Evidence Act, s 3.  Further and 
alternatively, the Warden is a person acting judicially when he 
hears the evidence relevant to an application for an exemption or 
a plaint for forfeiture:  see Evidence Act s 3 where the expression 
“person acting judicially” is relevantly defined as “any person 
having…authority to hear, receive, and examine evidence and 
case law has determined that the Warden is required to act 
judicially when hearing an application for exemption or a plaint 
for forfeiture: 

Re His Worship Calder SM; Ex parte Gardner [1999] WASCA 
28; (1999) 20 WAR 525. 

Re Malley SM; Ex parte Gardner [2001] WASCA 29. 

2.  Mr Seaman respectfully adopts paragraphs 71 to 102 of 
McKechnie J’s reasons for decision in Re Malley SM; Ex parte 
Gardner [2001] WASCA 29, and also refers to Evidence Act s 4. 

3.  Other than McKechnie J, the learned members Full Courts in 
the two Gardner decisions focused their attention on the Mining 
Act.  They did not consider the Evidence Act.  There is thus 
nothing to preclude the Warden from holding that he has the 
power to issue a subpoena and to order that discovery be given.  
Without those powers the Warden is a toothless tiger.  The 
powers to compel production of evidence and to give discovery 
facilitate the exercise and performance of the warden’s function, 
and are thus inherent to the discharge of that function. 

3   In oral submissions made to me on 19 October 2001, Mr Hawkins 
referred in some detail to the particular passages of his Honour 
McKechnie J in Re Malley SM; Ex parte Gardner (“Gardner No. 2”) to 
which he had made reference in his written outline of submissions.  He 
submitted that because the majority in Gardner No. 2 had not expressly 
considered the provisions of the Evidence Act to which McKechnie J 
made reference it could not be said that the decision of the majority was in 
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conflict with McKechnie J.  He said that the two Judges who constituted 
the majority in that case only answered the question of whether or not the 
Act as such gave power to the Warden to order that a subpoena which had 
been issued purportedly in the proceedings then before the Warden be 
complied with, in particular, by requiring production of documents 
identified in the subpoena. 

The Applicant/Defendant, Aarex 

4   In written submissions, Mr Lawton, on behalf of Aarex, made 
reference to the decision of the Full Court in Re Calder SM; Ex parte 
Gardner (Supra) (“Gardner No. 1”) and in Gardner No. 2.  He submitted 
that the applicant was, in effect, seeking to overturn both of those 
decisions by arguing that the Warden derived power in respect of 
discovery and the issue of subpoenas on some basis other than the 
provisions of the Mining Act or Regulations.  It was said that there is no 
provision in the Evidence Act which expressly authorises the issue of 
subpoenas in proceedings before a Warden in open court and that the Act 
does not create rights for the issue of subpoenas. 

5  Mention is made of ss 15 and 16 of the Evidence Act where it is 
provided that any person present at any “legal proceeding” (which is 
defined in s 3) who may have otherwise been compellable to give 
evidence and produce documents by virtue of a subpoena is compellable 
to give evidence to produce documents then in his possession and power 
and (in s 16) that a person “…duly bound by recognisance or served with 
a subpoena, summons, or order to attend in any court as a witness at the 
trial of any case, civil or criminal, fails to appear when called in open 
court either at such trial or upon the day appointed for such trial, the 
court may …”.  There then follows provision for proceedings to be taken 
to compel compliance with the subpoena or summons or order.  I note in 
passing that s 16 makes express reference to “any court” and does not use 
the phrase “person acting judicially” which is defined in s 3 of the Act and 
upon which reliance is placed by his Honour McKechnie J in Gardner 
No. 2. 

6  Mr Lawton argues that the power to issue a subpoena arises 
independently of the provisions of the Evidence Act and he made 
reference to Seaman’s Civil Procedure Western Australia at para 36.12.1 
where it is noted that “The power to issue subpoenas is derived from the 
inherent jurisdiction of the Royal Court of Justice which the Court has 
inherited by virtue of s 16(1) of the Supreme Court Act 1935:  Carter -v- 
Mallesons Stephen Jacques (1994) 11 WAR 159.”  Counsel then submits 
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that the reference in the judgment of McKechnie J in Gardner No. 2  to 
the decision in Dawkins -v- Lord Rokeby (1872-3) 8 LRQB 255 and in 
respect of which McKechnie J commented that there was a broad analogy 
between the proceedings being considered therein and proceedings before 
a Warden sitting in open court, demonstrated a misunderstanding on the 
part of McKechnie J as to the basis upon which a military witness was 
compellable in the course of an inquiry such as was under consideration in 
Dawkins’ case.  It was further submitted that if it were a consequence of 
the decisions in Gardner No. 1 and Gardner No. 2 that, as had been 
suggested by counsel in Gardner No. 2, the Warden was, in proceedings in 
open court, “a toothless tiger” then that was a matter which related to 
legislative policy considerations rather than considerations of the law. 

7  Mr Lawton also drew my attention to the comments of Ipp J in 
Gardner No. 1 (para 4) where his Honour said: 

“In my view it would be unfair to allow any Objector in the 
position of Mr Gardner to be able to obtain from its competitor 
for mining rights highly confidential information merely by the 
expedient of objecting to an application for exemption.” 

8  In oral submissions before me on 19 October 2001 Mr Lawton relied 
upon his written submissions and made further specific reference to 
various passages from the decisions in Gardner No. 1 and Gardner No. 
2. 

THE GARDNER DECISIONS 

Gardner No. 1 

9  This case was brought before the Full Court in March 1999 by means 
of an application for prerogative relief arising out of a decision by a 
Warden sitting in open court whereby the Warden refused to make an 
order for discovery in the course of proceedings for the determination of 
an application for a certificate of exemption which was objected to.  All 
three Judges found that the Warden, when sitting pursuant to s 102 of the 
Act, was sitting in open court and not in the Warden’s Court and, 
therefore, did not have any power under s 136(1) of the Act to make an 
order for discovery.  Pidgeon J agreed with the reasons for decision 
delivered by both Wallwork J and Ipp J.  Both Ipp J and Wallwork J 
delivered separate reasons but came to the same conclusion. 
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10  In his reasons (para 4) Ipp J, after noting that the appellant, Mr 
Gardner, had submitted that the Warden was sitting in the Warden’s Court 
when dealing with an application pursuant to s 102 of the Mining Act and 
that the Warden therefore had power under s 136(1) of the Mining Act to 
order discovery, said: 

“This argument, if correct, would have far-reaching effect.  It 
would, for example, entitle any person, merely by objecting to an 
application for exemption, to obtain highly confidential 
information relating to mining exploration.” 

11  In a similar vein, after making reference to a submission made by 
counsel for Gardner concerning the rules of natural justice, Ipp J said 
(para 35): 

“In my view, it would be unfair to allow any objector in the 
position of Mr Gardner to be able to obtain from its competitor 
for mining rights highly confidential information merely by the 
expedient of objecting to an application for exemption.” 

12  His Honour went on to give consideration to the meaning of the 
terms “the Warden’s Court” and “the Warden sitting in open court”.  He 
then said (para 9): 

“The only “court” created by the Act, over which a warden may 
preside, is a Warden’s Court…Thus, it seems to me, whenever a 
warden sits “in open court” as opposed to in the Warden’s 
Court, the warden is not sitting as a court.” 

13  He then went on to say (para 11): 

“Accordingly, in my opinion, the general intention of the Act is 
that the warden, in those instances when required thereby to sit 
“in open court”, is acting in an administrative capacity.  
Whether, in so sitting, the warden is required to act judicially, 
depends on the nature of the power to be exercised:  Ridge -v- 
Baldwin (at 76) per Lord Reid.  I shall refer to some of the 
provisions of the Act which refer to the warden sitting in open 
court, and attempt to demonstrate, by reference to the nature of 
the particular duties the warden is required to carry out, that in 
virtually all instances, as administrative and not a judicial 
function is being performed (albeit that in most, if not all, 
instances the warden will be required to act judicially). Ridge -v- 
Baldwin. 
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14  Earlier in his reasons (para 7) Ipp J had made reference to the 
concept that a Magistrate, while acting administratively in conducting a 
preliminary hearing, was nevertheless required to “act judicially”.  He 
referred, inter alia, to Sankey -v- Whitlam (1979) 142 CLR 1 at 83 to 84 
per Mason J.  In that case Mason J said (283): 

“…a magistrate hearing committal proceedings has within the 
meaning of Atkin LJ’s observations in R v Commissioner; Ex 
parte London Electricity Joint Committee Co (1920) Ltd [(1924) 
1 KB 171 at 205], authority to determine questions affecting the 
rights of subjects and that he has a duty to act judicially. 

(at 284)…there can be no doubt that in arriving at his decision 
the magistrate is bound to act judicially in the sense that he must 
observe certain standards of fairness appropriate to be applied 
by a judicial officer.” 

15  In my opinion, what was said by Mason J in Sankey’s case and by 
Ipp J in Gardner No. 1 in the passages which I have referred to was 
intended to describe the manner in which Magistrates conducting a 
preliminary hearing (albeit in a court) or Warden sitting in open court 
should conduct themselves rather than to describe the nature of the 
function being performed by the Magistrate or the Warden.  At para 13, 
Ipp J, having noted that, in Re Minister for Mines, Fuel and Energy; Ex 
parte Trythall (1992) 7 WAR 375, at 389, Murray J had said that, in 
hearing an application for the grant of a prospecting licence and in making 
a recommendation to the Minister in connection therewith“…the Warden 
acts, albeit judicially, in a purely administrative capacity.” 

16  Ipp J noted (para 13) that in Trythall’s case Murray J had said that 
the Full Court in Westside Mines Pty Ltd -v- Tortola Pty Ltd (1985) 
WAR 345 accepted that “…the grant by the warden of a prospecting 
licence was not an entirely ministerial act, but one to be performed 
judicially.”  Ipp J then said (para 14):  “In other words, I agree, with 
respect, with Murray J.”  In the context in which Ipp J has said that a 
Warden is required to “act judicially” and, further, in the context in which 
other Judges of the Supreme Court have used that phrase in discussing the 
functions and powers of a Warden sitting in open court, it seems to me 
that it should not therein be equated with and should not be considered to 
be interchangeable with the definition contained in s 3 of the Evidence 
Act of “a person acting judicially”. That is not to say, however, that a 
Warden sitting in open court may not be ‘a person acting judicially” for 
purposes of the Evidence Act. 
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17  In Gardner No. 1 Ipp J said (para 19): 

“In my opinion there is no difference in principle between the 
warden’s function in making recommendations for the grant of a 
tenement and the warden’s function in making recommendations 
for the forfeiture of a tenement.” 

18  In his reasons for decision in Gardner No. 1, Wallwork J, after 
reviewing a number of relevant provisions of the Mining Act said (para 
73): 

“In my view it is clear from the provisions of the Act and the 
Act’s structure and consistent with the decisions of this court, 
that the learned Warden in this case was correct in his decision 
in this matter that he was not sitting in a Warden’s Court.  He 
was also correct in his decision that he therefore had no power 
to order further discovery of documents pursuant to the 
provisions of the Rules under the Local Courts Act 1904, which 
Rules can be used in proceedings in a Warden’s Court - s 136 of 
the Act.” 

 

19  I am of the opinion that, although Ipp J’s decision in Gardner No. 1 
revolved essentially around a consideration of the express and implied 
provisions of the Act and, although at the commencement of his reasons 
(para 3) his Honour made specific reference to the reliance by the 
appellant Gardner upon the provisions of s 136 of the Act, in paras 4 and 
35 of his reasons, his Honour was expressing, as a matter of broad 
principle and policy emerging from the legislation, the view that it was 
not contemplated that in the course of conducting, in an administrative 
capacity, hearings connected with the granting of certificates of 
exemption or the forfeiture of tenements, the Warden should have any 
power to make an order which would result in compulsory disclosure by 
one party to another party who may be an industrial competitor to the 
tenement holder, confidential sensitive and valuable commercial 
information. In my opinion, those comments of Ipp J were not obiter 
dicta.  
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20  Such an interpretation of the legislative intent is consistent, for 
example, with provisions of the Act such as those contained in s 41(3) and 
58(3) whereby an applicant for the grant of a prospecting licence or an 
exploration licence must, at the request of a Registrar or Warden, 
“…furnish such further information in relation to his application, or such 
evidence in support thereof, as the Mining Registrar or Warden may 
require but the Mining Registrar or Warden shall not require information 
or evidence relating to assays or other results of any testing or sampling 
that the applicant may have carried out on the land the subject of his 
application.”  There is a similar provision in s 74(2) in respect of 
applications for the grant of mining leases. 

Gardner No. 2 

21  The Full Court in Gardner No. 2 was constituted by a bench of five 
Judges.  At the commencement of his reasons for decision, Malcolm CJ 
set out the terms of the order nisi for the writ of certiorari by means of 
which the matter was brought before the Full Court.  It can be seen 
therefrom that the issue raised before the court was expressed as being 
that: 

“…the Learned Magistrate erred in the purported exercise of his 
jurisdiction under the Mining Act 1978 by finding that he did not 
have power to issue a subpoena because he was exercising the 
powers of a Warden in the Warden’s Court and that he did not 
have the power to discharge the subpoena.” 

22  Malcolm CJ, together with Owen, Parker and Wheeler JJ, found that 
the proceedings constituted an abuse of process.  Accordingly, each 
discharged the order nisi.  McKechnie J agreed that on the application for 
certiorari as framed in the order nisi, the appellant must fail, “…The 
applicant having sought certiorari on the single ground that as the 
Warden was not exercising the powers of a Warden in Warden’s 
Court…”.  His Honour, however, went on to say (para 72) that:  
“…Because of the Warden’s view about lack of power, I should set out my 
opinion that a Warden in open court does have power to issue a subpoena 
and to take evidence on oath.” 

23  In Gardner No. 2, Malcolm CJ made reference to a number of 
passages from the decision of Ipp J in Gardner No 1 being passages at 
(1999) 20 WAR 528 - 31.  The passages quoted included the comment by 
Ipp J that the only court created by the Act over which a Warden may 
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preside is a Warden’s Court and that the Warden sitting in “open court”, 
as distinct from the Warden’s Court, is not sitting as a court 

24  The chief justice said (para 9): 

“Ipp J concluded from 530 to 531 that the power to recommend 
conferred on the Warden in s 59(4) was an administrative 
function, albeit it was required to be performed judicially.  The 
provisions relating to mining leases in s 75 were of the same 
nature as were all the recommendatory powers of the Warden 
concerning the grant of mining tenements.” 

25  I note that Malcolm CJ has used the phrase “to be performed 
judicially”. In my opinion he has used it in the sense of it being a 
description of the manner in which the Warden is to carry out the 
administrative function rather than in the sense of characterising the 
nature of the function itself. 

26   Malcolm CJ went on to point out that the first submission of the 
applicant in Gardner No. 2 was that the decision of the Full Court in 
Gardner No. 1 was incorrect.  He then referred to the significant factors 
that the parties were identical in both Gardner No. 1 and Gardner No. 2, 
that the proceedings before the Supreme Court in both instances arose out 
of the same single application for exemption before the Warden. He said 
(para 20) that Gardner No. 2 was “…an attempt to raise anew the 
question whether the Warden sitting in open court is acting in an 
administrative or judicial role.  The question arises between the same 
parties and out of the same proceedings before the Warden as were 
involved in the previous decision.”  He said (para 24):   “This is not a case 
in which there is some new ground for re-opening the earlier decision 
between the same parties.  It is a case in which the applicant seeks to re-
open and re-litigate the very issues which this Court determined in Re 
Calder; Ex parte Gardner (No. 1).” 

27  His Honour then went on to say (para 28) that no basis had been 
shown for re-opening the decision of the Full Court in Gardner No. 1 and 
concluded his reasons by expressing the opinion that the proceedings in 
Gardner No. 2 constituted an abuse of process.  It can be seen that the 
focus of the Chief Justice was directly upon the question of whether or not 
the applicant Gardner was seeking to re-litigate an issue which had been 
finally determined between the same parties arising out of the same 
proceedings before the Full Court in Gardner No. 1 and whether or not 
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the proceedings in Gardner No. 2 therefore amounted to an abuse of 
process. 

28  Owen J commenced his reasons for decision by expressly agreeing 
with the reasons for decision and the conclusion of the Chief Justice.  He 
then went on to make comment upon other matters in respect of which the 
Chief Justice had made no comment.  He noted (para 33) that the 
applicant had issued a subpoena directed to the respondent “…seeking (in 
substance) the same documents that he would have obtained had the order 
for discovery been made.”  He was there referring to the application for 
the order of discovery which had been the subject of the proceedings in 
Gardner No. 1.  He went on to say (para 37 and 38): 

 “37.  In the circumstances of this case I can see no relevant 
distinction between obtaining documents by discovery on the one 
hand and by issuing a subpoena on the other.  Counsel for the 
applicant called in aid reg 127 of the Mining Regulations 1981, 
which provides:  “Each party may procure the attendance of 
witnesses by means of a subpoena in the form No 37 in the First 
Schedule”.  The form in the schedule is entitled “Subpoena for 
Witness” but it clearly contemplates the production of documents 
as well as the attendance of a person to give oral testimony.  
However, the form also contains the words “in the Warden’s 
Court”.  It is not necessary to decide on this occasion whether 
the ability to issue a subpoena is limited solely to legal 
proceedings heard in the Warden’s Court, properly so called, or 
whether it might extend to proceedings heard by a warden acting 
judicially but not acting either as the Warden’s Court or as a 
warden sitting in open court.  This is a matter for another day. 

38.  The fact is that, whether the applicant is applying for an 
order for discovery or whether he seeks to issue a subpoena, the 
nature of the proceeding remains the same.  The proceeding is 
the application under s 102 for an exemption from expenditure 
conditions.  Gardner No. 1 stands firmly in the way of the 
applicant succeeding in this application.  So long as s 102 
proceedings are characterised as administrative, the applicant 
cannot (to adopt the phrase used by counsel for the respondent) 
“by the back door of subpoena do what [he could not] do by the 
front door of discovery”. 

29 In considering the effect of what Owen J said in those two paragraphs it 
must be taken into account that in the preceding paragraph he had said 
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that it is fundamental to the decision in Gardner No. 1 that the power of a 
Warden to make a recommendation in respect of an exemption application 
is administrative and not judicial and that in exercising the power the 
Warden is not sitting as a Warden’s Court and that therefore s 136(1) of 
the Act does not confer power to order discovery.  He was, in other words, 
prefacing his commentary in paras 37 and 38 by reminding himself of the 
essential basis of the decision in Gardner No. 1 and also drawing 
attention to one of the specific sections in the Act upon which the 
applicant in Gardner No. 1 had relied. His Honour expressly avoided 
addressing the issue, which McKechnie J addressed, namely, the issuing 
of and discharging of subpoenas in administrative proceedings before the 
Warden. 

30  Parker J, in Gardner No. 2, said (para 46): 

 “…the reality is that there is no relevant distinction between the 
issues that determine the availability of discovery and of a 
subpoena to the parties before the Warden.  It appears to me that 
the reasoning of this court in Gardner No. 1 is determinative of 
the non-availability of a subpoena to the applicant.  As the 
Warden is performing an administrative function the powers and 
procedure of a Warden’s Court including those relating to 
subpoenas, are not available to the parties or the Warden for the 
purposes of the present applications. 

31  Wheeler J expressly agreed with the reasons of Malcolm CJ and with 
the further comments made by Owen J. 

THE DECISION OF McKECHNIE J 

32  His Honour (para 64) said that he considered the reasoning of Ipp J 
in Gardner No. 1 was correct and, in particular, agreed with his 
conclusion expressed at 529 that the Warden sitting in open court is acting 
in an administrative capacity and that whether so sitting the Warden is 
required to act judicially depends on the nature of the power to be 
exercised.  He went on, as I previously mentioned, to state that the 
application then before the Full Court must fail, but went on and gave 
consideration to the question of whether or not, without conflicting with 
the decision of the Full Court in Gardner No. 1, it can be said that the 
Warden in open court has power to take evidence on oath and to issue a 
subpoena.  His Honour made express reference to the provisions of s 102 
of the Act and to regs 55 and 56.  His Honour did not make any reference 
to reg 113A.  Regulation 113A was inserted upon publication in the 
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Government Gazette of 21 January 2000.  It commenced operation on that 
day.  A perusal of the Departmental file compiled concerning the 
application for exemption the subject of Gardner No. 1 and Gardner No. 
2 reveals that the order of Warden Malley, which led to the application in 
Gardner No. 2, was made on 4 January 2000. 

33  Regulation 113A says: 

“In addition to the powers set out in section 138 of the Act 
(permitting a warden, etcetera, to administer an oath in relation 
to “proceedings in a warden’s court”), a warden, the mining 
registrar or other person acting as the clerk of the warden’s 
court may also administer an oath for the purposes of taking 
evidence in proceedings that are not “proceedings in a warden’s 
court”.” 

34  Regulation 113A appears in division 6 of the Mining Regulations.  
Division 6 is headed “Miscellaneous”.  Parliament had thus seen fit to 
specifically direct attention to one aspect of the matters raised by 
McKechnie J. 

35  McKechnie J made reference to the Evidence Act 1906 (WA) in 
which, in s 3, two definitions, which he considered to be relevant, appear.  
Those definitions are: 

“Legal proceeding” or “proceeding” includes any action, trial, 
inquiry, cause, or matter, whether civil or criminal, in which 
evidence is or may be given and includes an arbitration; 

“person acting judicially” means any person having, in Western 
Australia, by law or by consent of parties, authority to hear, 
receive, and examine evidence; 

36  He then referred to the provisions of s 5 of the Evidence Act which 
says that the provisions of the Evidence Act are in addition to and not in 
derogation of any powers, rights, or rules of evidence existing at common 
law or given by any law at any time in force in the State not inconsistent 
with the provisions of the Evidence Act.  His Honour noted (para 79) that 
reg 56 provides that in hearing an exemption application the Warden is to 
receive “evidence” and that the use of the word “evidence” in s 102(6) 
and reg 56 was significant in that it connoted oral testimony, that being 
received from witnesses sworn to give evidence under the provisions of 
the Evidence Act.  He thought that, in that context, Parliament’s reference 
to “court” in s 102 and reg 56 was deliberate.  He said (para 81) that for 
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purposes of the definition of “proceeding” in s 3 of the Evidence Act: “…I 
would include a hearing in support of an application for an exemption as 
encompassed within the word “proceedings””.  He also stated (para 81) 
that the hearing of such an application was an “inquiry”.  He stated (para 
82) that “B by virtue of the Mining Act … a Warden in open court has 
authority to receive evidence and is a person acting judicially.”  He then 
commented that that was not in conflict with Gardner No. 1 “…as Ipp J 
considered when acting administratively in open court the Warden was 
required to act judicially (at 529)”. 

37  His Honour then referred to the provisions of s 97 of the Evidence 
Act.  S 97 says: 

“(1) Subject to any other Act in which express provision is made 
to the contrary, in any civil or criminal proceeding, or in any 
inquiry or examination in any court before any person acting 
judicially, every witness other than – 

         (a)  -  (d) [not relevant] 

shall give evidence on oath.” 

38  McKechnie J (para 87) then asked the question of how a person who 
may have relevant evidence to give in support of an application for an 
exemption or an objection thereto may be compelled to attend.  The 
answer, he said, was the ancient writ of subpoena.  He then made 
reference to the judgment of Malcolm CJ in Carter -v- Malleson 
Stephen Jacques (1994) 11 WAR 159 from 167 in which the Chief 
Justice had discussed the origins of the power of the Supreme Court to 
issue a writ of subpoena.  He went on to say that when the Evidence Act 
defines “persons acting judicially” it is extending to such persons, such 
common law procedures as may be necessary for the person to properly 
fulfil their functions and that the common law power to issue a subpoena 
is a procedure which is extended by the common law to such persons 
(para 91).  He then went on to say that, additionally, the Warden sitting in 
open court and having the power to receive evidence has a necessary 
incidental power to compel witnesses to attend and give evidence and to 
produce documents - in other words, the power to issue a subpoena ad 
testificandum and subpoena duces tecum.  His Honour considered that the 
fact that the Warden sitting administratively in open court is not sitting as 
a court was immaterial. 

39   McKechnie J, by way of analogy, drew some support for his 
opinion from the judgment of Kelly CB in Dawkins -v- Lord Rokeby 
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(1972-3) 8 LRQB 255.  In that case the Court of Exchequer Chamber held 
that, although a court of inquiry instituted by the Commander-in-Chief of 
the Army under the Articles of War to inquire into a complaint made by 
an officer was not a court of record, nor a court of law, nor within the 
ordinary definition of a court of justice, it was, nevertheless, a “…court 
duly and legally constituted and recognised in the Articles of War and 
many Acts of Parliament…”.  The court held that the court of inquiry 
therefore had all the “…qualities and incidents of a court of justice” and 
concluded that although such a court had no power to administer an oath, 
nor to compel the attendance of witnesses “not military”, nevertheless, it 
concluded that a military witness was compellable to attend and give 
evidence.  The court went on to note that the court of inquiry was not to 
be considered in any light as a judicial body.  McKechnie J considered 
that the Warden sitting in open court is broadly analogous to the court of 
inquiry in Dawkins -v- Lord Rokeby and that the same principles 
applied.  He said: 

“Parliament has affirmed that the function performed by the 
Warden, though administrative in nature, is nevertheless 
performed in a court.” 

40  His Honour considered (para 98) that the requirement for the Warden 
to sit in open court to receive and make notes of evidence pointed to the 
Warden conducting an “inquiry”.  His Honour then made reference to the 
provisions of s 50 of the Interpretation Act and said (para 102) that it is a 
necessary incident of the grant of power to receive evidence that there is a 
power to compel witnesses to attend and bring such documents as may be 
referred to in their oral testimony. 

CONCLUSIONS 

41   The order nisi was, in my opinion, cast in relatively narrow terms 
consistently with those parts of the applicant’s submissions, which are 
mentioned in the judgment of Malcolm CJ, Owen and Parker JJ.  The 
error at which the submissions were directed and the issue identified by 
the order nisi is whether or not the Learned Warden was correct in his 
opinion that the proceedings then before him for the purpose of the 
hearing by the Warden of an application for the grant of a certificate of 
exemption were not proceedings by the Warden in a Warden’s Court.  It 
was that issue which the majority in Gardner No. 2 held, in effect, had 
been litigated and determined between the same parties to the same 
application in Gardner No. 1. 
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42  Arguably, the issues raised by the order nisi in Gardner No 2 did 
not, therefore, necessarily require the Full Court to consider whether or 
not the Warden, when conducting proceedings which were not 
proceedings before the Warden’s Court, had any power at all from any 
source other the Mining Act to discharge a subpoena or to issue a 
subpoena, whether ad testificandum or duces tecum in such proceedings.  
It appears, therefore, that to the extent that any of the judgments in 
Gardner No. 2 give consideration to the question of whether or not a 
Warden who is exercising any power or function, other than a function or 
power, which is being exercised in the Warden’s Court, may issue or 
discharge a subpoena, then such comments are obiter.  That was 
recognised by McKechnie J in Gardner No. 2 (para 70).  It was also 
expressly recognised by Owen J in Gardner No. 2 (para 37). 

43  In my opinion where, in Gardner No. 1 (para 4), Ipp J said that 
Mr Gardner’s argument that the Warden hearing an exemption application 
was sitting as a Warden’s Court and could therefore order discovery, if 
correct, would have “far-reaching effect”, his Honour was expressing an 
opinion as to a matter of general principle which arose implicitly from an 
interpretation of the legislation as to the intention of Parliament in that 
regard.  I consider, from his later comment in Gardner No. 1 (para 37), 
namely, that:  “… it would be unfair to allow an objector in the position of 
Mr Gardner to be able to be able to obtain from his competitor for mining 
rights highly confidential information merely by the expedient of objecting 
to an application for exemption”, that his Honour considered that the 
general policy of the Act intended by Parliament was that such 
information as his Honour referred to not be the subject of involuntary 
disclosure in the course of administrative proceedings conducted before 
the Warden.  Pidgeon J, as has been previously mentioned, agreed with 
the reasons given by Ipp J that the order nisi in Gardner No. 1 should be 
discharged.  It can therefore be said that Pidgeon J was of the same view 
as Ipp J concerning the intention of the legislation. 

44   I am also of the view that where Owen J said (para 37) that:  “… In 
the circumstances of this case I can see no relevant distinction between 
obtaining documents by discovery on the one hand and by issuing a 
subpoena on the other”, he too was expressing a general principle arising 
from his view as to the intention of the legislation.  His Honour also said 
(para 38): 

“So long as s102 proceedings are characterised as 
administrative, the applicant cannot (to adopt the phrase used by 
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counsel for the respondent) “by the back door of subpoena do 
what [he could not] do by the front door of discovery”.” 

45   Even though what his Honour Owen J said at paras 37 to 38 in 
Gardner No. 2 was said in the context of a consideration of whether or 
not the Warden was sitting as a Warden’s Court, nevertheless, I am of the 
opinion that he was saying that when the Warden is sitting in open court, 
where discovery is not available as a means of obtaining disclosure and 
evidence, the same objective cannot, as a matter of principle, be achieved 
by the issue of a subpoena.  In my opinion what Ipp J said, in effect, in 
Gardner No. 2 at paras 4 and 35 is that it was never the intention of the 
legislation to give a party to proceedings in open court compellable access 
by means of oral or documentary evidence, to a wide range of confidential 
commercial information. 

46  Although the abovementioned comment of Ipp J at para 35 in 
Gardner No. 1 was made in the context of rejection of a tentative 
submission made on behalf of Mr Gardner that it was a rule of natural 
justice that discovery should be given and where his Honour was giving 
consideration to notions of procedural fairness, nevertheless, he was 
responding to a submission which was cast in broad terms and, it appears, 
the submission was directed at the powers of a Warden not sitting in the 
Warden’s Court.  Although his Honour’s comments were also made in the 
context of an application for discovery, I see no reason why the unfairness 
alluded to by his Honour and the principle that he expressed should not 
have application in respect of the issue of and discharge of a subpoena. 

47  I am of the opinion that the views expressed by Ipp J in Gardner 
No. 1 to which I have made reference and the comments of Owen J in 
Gardner No. 2 (at paras 37 and 38) are inconsistent with the opinion 
expressed by McKechnie J in Gardner No. 2 to the effect that the 
subpoena is available in proceedings before the Warden in open court 
connected with the determination of an application for the grant of a 
certificate of exemption.  I consider it to be a logical and a necessary 
extension of the comments of Ipp J in Gardner No. 1 that the policy and 
intention of the Act and Regulations is such as has the effect that any 
common law power to issue a subpoena which may otherwise be ancillary 
to the legislatively granted power of the Warden to hear and receive 
evidence in connection with the determination of an exemption 
application is excluded. 

48  I think it is important to bear in mind that in expressing his reasons in 
Carter -v- Malleson Stephen Jacques (Supra) Malcolm CJ was tracing 
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the history of a writ of subpoena in a “court”, namely, the Supreme Court 
and that in the case of Dawkins -v- Lord Rokeby (Supra) Kelly CB 
specifically found that the proceedings were being conducted in a “court”.  
It is clear from the decision of Ipp J in Gardner No. 1, which Malcolm CJ 
cited with apparent approval in Gardner No. 2 (para 5), that the Warden 
hearing an exemption application is not sitting as any court at all. 

  Further, in relation to the decision of Dawkins -v- Lord Rokeby, I 
think it is important to keep in mind that the court of inquiry was one 
which, on its face, was connected with matters of state security and the 
conduct of a military organization where military witnesses who, one 
would expect, would otherwise be under the control of and subject to 
direction by the Commander-in-Chief or his delegate, could be required to 
attend and give evidence but where non-military persons, apparently, 
could not be required to attend.  With great respect, I have difficulty in 
accepting that the court of inquiry in Dawkins’ case is analogous to a 
Warden sitting in open court. 

50  Section 4 of the Evidence Act says: 

“All the provisions of this Act, except where the contrary 
intention appears, shall apply to every legal proceeding.” 

51  In my opinion, an intention contrary to the provisions of s 97 of the 
Evidence Act appears, by way of implication, from a proper interpretation 
of the provisions of the Mining Act and Regulations insofar as it can be 
said that s 97 of the Evidence Act carries with it the ancillary common 
law power to issue a subpoena.  Section 50(1) of the Interpretation Act 
1984 (WA), as McKechnie J, noted, says that where a written law confers 
on a person power to do an act then such powers as are reasonably 
necessary to enable the doing of the act are also deemed to be conferred 
on that person.  The provisions of s 3 of the Interpretation Act say that the 
provisions of that Act apply to every written law unless any such other 
written law is expressed to the contrary or has an intention, which is 
inconsistent with the application of the provisions of the Interpretation 
Act. 

52  In my opinion, the comments of Ipp J in Gardner No. 1 (paras 4 and 
35) and Owen J (paras 37 and 38) in Gardner No. 2 are to the effect  that 
insofar as the grant of power to a Warden sitting in Open court to receive 
evidence may otherwise carry with it, as an incident of the grant of power, 
the power to compel the attendance of witnesses and to compel those 
witnesses to produce documents, the provisions of the Mining Act and 

Document Name: [2001] WAMW 34    CM Page 19 



[2001] WAMW 34 
CALDER SM 

Regulations  indicate an inconsistent legislative intent as contemplated by 
s 3 of the Interpretation Act. 

53  For all of the above reasons it is my view that I am not bound by the 
obiter comments of McKechnie J in Gardner No. 2 and that it is open to 
me to come to a contrary conclusion based upon the comments of Ipp J 
which were adopted by Pidgeon J in Gardner No. 1 together with the 
comments of Owen J which were adopted by Wheeler J in Gardner 
No. 2.   

54   In my opinion a Warden sitting in open court conducting a hearing 
for the purpose of the determination of an application for a grant of a 
certificate of exemption does not have any power derived from the 
provisions of the Mining Act or Regulations or from any other legislative 
source or from the common law to issue a subpoena or to make an order 
for discovery and inspection of documents or to order that answers be 
given to interrogatories.  For all of the above reasons the applications of 
the objector are refused. 

Document Name: [2001] WAMW 34    CM Page 20 


	THE PROCEEDINGS
	The Applicant/Defendant, Aarex
	THE GARDNER DECISIONS
	Gardner No. 1
	Gardner No. 2

	THE DECISION OF McKECHNIE J

