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THE PROCEEDINGS 

1  On 7 December 2000 both parties appeared in court and I delivered 
my decision in respect of the strike out application made by the 
defendants.  I ordered that the claim of the plaintiffs and the particulars 
provided be struck out. I otherwise adjourned the strike out application 
pending the publication of my reasons and for the purpose of giving the 
parties the opportunity to make submissions as to what, if any, 
consequential orders should be made or steps taken. I now publish my 
reasons for my orders. 

2  On 4 October 2001 the defendants lodged a chamber summons to 
strike out or dismiss plaint 7/012 for noncompliance with an order made 
by the Warden in these proceedings on 9 August 2001 that the plaintiffs 
file and serve particulars of their claim within 10 days.  In the alternative 
the defendants sought an order that the claim be struck out or dismissed 
because it fails to disclose a reasonable cause of action. 

3  On 20 August 2001 the solicitors for the plaintiffs wrote a letter to 
the "Perth Warden's Court" and forwarded a copy of the letter to the 
solicitors for the defendants.  The letter stated: 

"Re:  Plaint No 7/012 In Respect to E36/359 

We confirm we are acting for the Plaintiffs in this matter. 

In compliance with Order No 1 made by Warden Calder on 
9 August 2001, we advise that the Particulars of Claim are 
comprised of: 

1. The Particulars of Objections dated 9 July 2001, in the 
matters of objections numbers 128/990, 129/990, 134/990 
and 135/990 relating to applications for E36/446 and 
M36/580; and 

2. Affidavit of Graham Alfred Hawks dated 13 July 2001, 
which relates to those matters and to E36/448.” 

 

4  The "Particulars of Objections dated 9 July 2001" is a reference to a 
letter of that date sent to an officer of the Department of Minerals and 
Energy.  The letter was headed:  "Particulars of Objections 128/990 and 
129/990 to Application for E36/446 and of Objections 134/990 and 
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135/990 to Application for M36/580".  It then stated that particulars of 
the objections were "enclosed".  There then follows approximately 70 
separate paragraphs which set out a large number of facts and 
commentary concerning proceedings other than plaint 7/012 which are all 
either before the Warden in open court acting administratively or before 
the Warden in the Warden's Court acting judicially.  Reference is made, 
inter alia, to: 

• Previous exploration licence 36/359 ("E36/359") which was 
forfeited on 31 March 2000. 

• Plaint 44/978 lodged in March 1998 by Hawks seeking 
declarations in the Warden's Court arising out of an alleged 
breach of agreement. 

• Plaint 9/989 lodged in September 1998 by Shadmar Pty Ltd 
("Shadmar") seeking forfeiture of E36/359 which has been 
heard by the Warden whose recommendation the Minister 
has followed and forfeited the tenement. 

• Plaint 45/990 filed by Shadmar in the Warden's Court 
seeking a declaration in respect of E36/359 and naming both 
the liquidator of the former tenement holder and the 
Minister for Mines as respondents and which has been 
finally determined by the Warden. 

• Plaint 46/990 wherein Hawks applied for forfeiture of 
E36/359. 

• Application for the grant of exploration licence 36/446 
("E36/446") lodged on 3 April 2000 by Gregory Martin, 
which is yet to be heard and determined. 

• Application for exploration licence 36/448 ("E36/448") 
lodged on 10 April 2000 by Western Resources and 
Exploration Pty Ltd, which is yet to be heard and 
determined. 

• Application for mining lease 36/580 ("M36/580") by 
Shadmar lodged on 13 April 2000, which is yet to be heard 
and determined. 

  Reference is also made therein to a hearing conducted before me, 
sitting in the Warden's Court, on 25 February 2000 and 3 March 2000 
concerning Shadmar's plaint 45/990 seeking a declaration in respect of 
E36/359.  Reference is also made to a hearing conducted before me sitting 
in open court upon the determination of Shadmar's plaint 9/989 for 
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forfeiture of E36/359.  There is reference to correspondence between 
solicitors and parties to those proceedings and to correspondence between 
solicitors and the Department of Minerals and Energy.  Commentary is 
also made upon the conduct of counsel who appeared before me on 
25 February and 3 March.  There is commentary about matters of law, 
including statements of opinion.  There is a large amount of material, 
which could only be described as evidence, as distinct from material facts 
or particulars related to material facts, which has been set out. 

  The affidavit of Graham Alfred Hawks which was referred to in the 
letter of 20 August 2001 consists of seven pages and has annexed to it 
62 documents which themselves comprise 144 pages in all.  The affidavit 
itself contains no expressed particulars.  It merely contains a statement by 
Mr Hawks that, to his knowledge, information and belief, the particulars 
of objection provided by the letter of 9 July 2001 are true and correct.  
The affidavit seems to be directed more towards the difficulty, which 
Mr Hawks says he has experienced in obtaining discovery in other 
proceedings than it is directed towards the matter of particulars in 
plaint 7/012.  The title page of the affidavit of Mr Hawks makes no 
reference to plaint 7/012.  It refers to the three applications for tenements 
and two of the plaints which I have referred to above, namely, 
plaints 44/978 and 46/990, all of which must be determined in open court 
and none of which are proceedings in the Warden’s Court. 

THE CLAIM AND THE RELIEF SOUGHT 

The Plaintiff's Claim 

  Following lodgement of plaint 7/012, a summons was issued and 
served on the defendants.  At par (e) the claim of the plaintiffs is set out as 
follows: 

"(1) Warden's Court plaint numbers 9/989 and 45/990, and 
the submissions made at the hearings of those plaints on 
25 February 2000 and 3 March 2000, and the 
correspondence and conduct of Shadmar Pty Ltd and its 
agents in relation to those plaints, and in relation to the 
forfeiture of E36/359 and applications E446/990 and 
M36/580 constitute an abuse of legal process and of the 
Warden's Court and of the provisions of the Mining Act in 
that: 
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(i) Shadmar Pty Ltd became the registered 
proprietor of E36/359 on 19 November 1999 
pursuant to transfer No 682H/990 dated 
15 October 1999 and pursuant to a deed dated 
15 January 1999 

(ii) The liquidator of Silver Gecko Pty Ltd (In 
Liquidation) had no effective interest in the 
matters 

(iii) The Minister for Mines played no part in 
plaint 45/990 

(iv) The Warden and the Department of Minerals and 
Energy were misinformed at the said hearings 
and in correspondence 

(v) Graham Alfred Hawks was not given an 
appropriate opportunity to be heard in relation to 
plaint 44/978 and 46/990." 

The Relief Sought is then set out in a para. (f) as follows: 

(i) That the hearing of this plaint be heard at the 
same time as the hearing of application E446/990 
and M36/580 and the objections thereto and of 
plaint 44/978 and plaint 46/990 

(ii) That the orders and/or recommendations of the 
Warden consequent on the said hearings 
conducted on 25 February 2000 and 3 March 
2000 be recalled and/or set aside including the 
re-instatement of plaint 46/990 

(iii) That plaints 9/989 and 45/990 be struck out 

(iv) That the Warden recommends to the Minister that 
Graham Alfred Hawks be awarded E36/359, or a 
tenement or tenements over the ground the subject 
of E36/359 or a prior right to apply for such 
ground 

(v) Further or alternatively that Mr Greg Martin or 
Shadmar Pty Ltd shall hold any tenement over the 
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said ground upon trust for Graham Alfred Hawks 
or Western Resources and Exploration Pty Ltd 

(vi) Further or other orders of recommendations as 
are appropriate 

(vii) That Shadmar Pty Ltd pay the plaintiff's costs of 
this plaint." 

SUBMISSIONS IN RESPECT OF PARTICULARS 

On Behalf of the Defendants 

8  I received extensive written submissions from Mr Aristei, counsel 
representing the defendants, and heard oral submissions from him on 
19 October 2001.  In initial submissions lodged on behalf of the 
defendants it was argued that, pursuant to the provisions of s 134(6) of the 
Mining Act 1978 (WA) ("the Act"), the provisions of the Local Court 
Rules 1961 (WA) applied to the proceedings in respect of plaint 7/012.  
The defendants argued that, pursuant to O 5 r 15 of the Local Court Rules, 
the defendants are entitled to be provided with such particulars of the 
plaintiffs' claim "… as shall be reasonably sufficient to inform the 
defendant(s) of the demand intended to be made…".  It is then submitted 
that the claim of the plaintiffs contains, in effect, many different pleas 
which are "rolled-up".  Those alleged different pleas are then set out as 
constituting 13 identified issues.  It is argued that the pleas are 
embarrassing or likely to delay the fair trial of the action and that they 
have not been "pleaded out".  The five subparagraphs of the claim of the 
plaintiffs are then briefly and separately addressed.  In relation to para. 
(e)(i) it is submitted that the fact that Shadmar became the registered 
proprietor of E36/359 on 19 November 1999 does not constitute any 
abuse of legal process.  In relation to par (e)(ii), it is said that it is unclear 
what is meant by the allegation that the liquidator of Silver Gecko Pty Ltd 
had no effective interest in the matters and that the plea is therefore 
embarrassing.  Concerning par (e)(iii), it is said that it is unclear what is 
meant by the claim that the Minister of Mines "played no part" in 
plaint 45/990 and that that, too, is embarrassing.  As to par (e)(iv), the 
defendants say that there is vagueness and a lack of clarity and a lack of 
particularity as to what the Warden and the Department were misinformed 
of at the hearings mentioned in that paragraph and in the correspondence 
referred to.  That is said to be embarrassing.  In respect of par (e)(v) it is 
said that it is not clear what is meant by the allegation that Mr Hawks was 
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not given an appropriate opportunity to be heard in relation to 
plaints 44/978 and 46/990 and that that claim is also embarrassing.  In 
respect of each of the five paragraphs it is submitted by the defendants 
that the claim should be struck out or amended by way of further 
particularity being provided.  It is further submitted that none of the 
claims of the plaintiff clarify the basis of the alleged abuse of legal 
process or other alleged abuse and it is not specified as to how Mr Hawks 
not being given an opportunity to be heard in relation to plaints 44/978 
and 46/990 at the hearing of plaints 9/989 and 45/990 could constitute an 
abuse of legal process. 

  Concerning the plaintiffs' letter of 20 August 2001, to which I have 
previously made reference, and by which the plaintiffs purported to 
comply with the order of the Court that particulars of the claim be 
provided, Mr Aristei submitted that the difficulties in understanding the 
claim of the plaintiffs as set out in the summons are compounded by the 
failure of the particulars said to have been provided by the plaintiffs to 
give proper notice to the defendants of the case they are required to meet 
and make it impossible for the defendants to be fully aware of the case to 
be met at trial. 

10  Counsel has made reference to a number of judicial precedents, 
many of which are mentioned in Seaman's Civil Procedure Western 
Australia, (“Seaman”), concerning general principles of law in respect of 
pleadings, particulars and applications to strike out claims or pleadings or 
particulars for want of adequate particularity.  My attention was drawn to 
the provisions of O 15 r 15 of the Local Court Rules, which, counsel said, 
imports into proceedings in the Warden's Court the power to strike out a 
plaint for want of particularity. 

11  Mr Aristei has also submitted that if a party imputes fraud or 
misconduct to another party, the facts alleged in support of such a plea 
must be stated with special particularity and that such allegations should 
not be pleaded at all unless there is clear and sufficient evidence to 
support them, particularly evidence directed at the overt acts of the 
defendants. 

On Behalf of the Plaintiffs 

12  Mr Taylor, acting on behalf of the plaintiffs, lodged written 
submissions dated 11, 17 and 25 October 2001.  As was noted by 
Mr Aristei in his final submissions in reply (lodged 9 November), the 
submissions on behalf of the plaintiffs are not directed to the primary 
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basis of the motion to strike out, namely, the failure of the plaintiffs to 
provide sufficient particulars and, thus, the failure of the plaintiffs to 
comply with the order of the Court to do so made on 9 August 2001 in 
these proceedings.  During the hearing before me on 19 October 2001 
Mr Taylor did, however, address the question of particulars.  He 
submitted that the matters set out in the statement of the plaintiffs' claim, 
which appear in the summons, are, in a nutshell, the basis upon which the 
plaint is brought.  He said that the particulars which were provided 
contain a substantial analysis of the propositions outlined at par (e).  He 
said that the plaintiffs had provided a very detailed statement of the case, 
which was to be brought before the Court, and that details of the alleged 
misinformation were clearly set out.  He said that, essentially, the cause of 
action of the plaintiffs was identified in the pleadings and that it was that a 
party, namely, Mr Hawks, who had an entitlement to be heard in the 
proceedings referred to was not heard and, further, that there was 
significant misinformation which arose in the course of the hearings. 

PLEADINGS, PARTICULARS, APPLICATIONS TO STRIKE OUT 

Pleadings 

13  I consider that, whether or not they are properly termed "pleadings", 
documents which are filed and served for purposes of proceedings before 
the Warden's Court should generally be consistent with what may be said 
to be rules of pleadings which are commonly applied in courts exercising 
civil jurisdiction in this State.  Section 134(6) of the Act says: 

"In all respects, except as expressly provided by or under this 
Act, the practice and procedure of a Warden's Court as a court 
of civil jurisdiction shall be the same as the practice and 
procedure of a Local Court established under the Local Courts 
Act 1904, in all matters." 

14  I consider that the principles in relation to pleadings which are set 
out and explained in Seaman are of general application to proceedings in 
the Warden's Court. 

15  Section 41(2) of the Local Courts Act 1906 (WA) requires the 
plaintiff to endorse on or annex to a summons a statement setting out 
concisely the cause of action alleged and the nature of the relief claimed.  
Order 5 of the Local Court Rules (“LCR”) is entitled "Commencement of 
Action, Claim and Summons".  Rule 15(1) of the Order requires a 
plaintiff to annex to or endorse on a summons, which issues upon the 
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filing of a plaint "… a claim containing particulars in accordance with 
the Act, or such particulars as shall be reasonably sufficient to inform the 
defendant of the demand intended to be made against him".  Rule 15(3) of 
LCR says that a Magistrate may order delivery of further and better 
particulars on such terms as he thinks fit.   

16  There is no reason why those provisions of O 5 which I have referred 
to should not apply to proceedings in the Warden's Court.  Regulation 121 
of the Mining Regulations 1981 (“the regulations”) say that all civil 
proceedings in the Warden’s Court are to be commenced by plaint in the 
form No. 33 in the 1st Schedule.  Form 33 requires the plaintiff to set out 
in the plaint the “nature of claim” and the “nature of relief sought”.  Reg. 
123 requires that a summons in the form No. 34 be issued and served.  
Form 34 also requires a statement of the “nature of claim as stated in 
plaint” and of the nature of relief sought. 

17  At par 20.0.3, Seaman makes the point that pleadings are not merely 
a formality as a trial is a trial of the issues joined by the pleadings. 

18  There can be no argument but that in proceedings by way of plaint 
before the Warden in the Warden's Court the claim of the plaintiff must be 
expressed clearly, without ambiguity, and must identify the basis upon 
which the plaintiff's claim against the defendant is made. 

Particulars 

19  Pursuant to the provisions of LCR O 5 rule 20(1), where a plaintiff 
fails to comply with a notice from the defendant requiring further 
particulars of the claim or where the plaintiff insufficiently complies with 
such a request, a Magistrate may before trial, if satisfied that the 
defendant is prejudiced in his defence as a consequence thereof, order the 
plaintiff to file and deliver full particulars and may "… adjourn the 
action, and stay all proceedings therein, or strike out the action on such 
terms as he thinks fit". 

20  Seaman discusses particulars at par 20.13.1 where he says: 

"Purpose of particulars 

A party is entitled to a statement of the opponent's case 
sufficiently clear to allow him or her a fair opportunity to meet 
it …, and the details of such a statement are referred to as 
particulars.  They will usually give greater detail than the 
material facts which should be alleged with particularity and not 
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in general terms …  The giving of proper particulars may 
sometimes require that some part of the evidence … be 
revealed …  The rules and practices as to particulars must be 
sufficiently flexible to allow all parties to an action or matter to 
meet with necessary evidence and without delay to court 
processes the questions which may be raised at the hearing.  
Their purpose is to concentrate and define the issues of fact and 
to prevent surprise and consequent delay …  However, a 
significant function of particulars in cases which are tried on 
pleadings in the ordinary way is that they limit and define the 
issues for the purposes of discovery." 

  The learned author then discusses (par 20.13.2) the difference 
between particulars and material facts.  Earlier (par 20.8.1) he has given 
consideration to the meaning of material facts.  He said that for the 
purposes of rules of pleading the facts, which will be proved at trial in 
support of the material facts, being evidence, are not material facts and 
therefore need not be pleaded.  He says, however, that "…the material 
facts to be pleaded are not limited to those necessary to formulate a 
complete cause of action for the relief claimed …, and the general rule is 
that if any fact essential for that purpose is omitted the pleading does not 
disclose a cause of action …  However, it is not a necessary consequence 
of pleading a conclusion or of a failure to plead every fact material to the 
cause of action sued upon that a pleading is bad …". 

At 20.13.2, Seaman says that the distinction between material facts and 
particulars is "… that the material facts reveal no more than the factual 
elements of the cause of action arising from the circumstances of the 
particular case, while the particulars reveal the sort of case the opponent 
will have to meet at trial, without disclosing the manner in which it is to 
be proved unless the disclosure is a necessary incident of preventing 
surprise at trial.  Because particulars are not material facts, they should 
not be pleaded to …, nor can a party, in effect, amend a pleading by 
giving particulars of further material facts.  …  It used to be said that it is 
not the function of particulars to make good a pleading from which a 
material fact is omitted … and that the preferable course is to strike out 
the offending pleading without leave to amend …, for particulars cannot 
cure the defects in the statement of claim.  …  However, it is suggested 
that the court will take into account whether the defects are of substance, 
namely, whether notwithstanding deficiencies in the pleading its 
fundamental function is still served". 
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22  In connection with fraud, Seaman says ( par 20.13.4 ) that fraud 
must be pleaded clearly, specifically and with particulars.  In the present 
case, the significance of that arises out of the fact that although fraud has 
not been specifically pleaded, it is mentioned in several places in the 
written submissions filed on behalf of the plaintiffs.  It is mentioned in a 
context which does not make it clear as to whether or not the plaintiffs 
will in fact seek to allege that the outcomes of the two hearings referred to 
in the statement of claim were the result of conduct amounting to fraud. 

                                 In Cairns “Australian Civil Procedure” (“Cairns”), (at 120) the 
learned author says: 

 “Pleadings state the issues in general form, that generality is 
controlled by the particulars.” 

“In the first place, the particulars inform the opponent of the case 
to be met at the hearing.  Secondly the particulars limit the 
generality of the pleadings so as to more sharply define the issues.” 

Cairns also said (123-4): 

“Particulars only explain and amplify the allegations in the 
pleadings.  Particulars do not circumscribe or modify the cause of 
action.  In explaining the details of the material allegations, the 
particulars simply limit the issues of fact to be investigated at the 
trial.” 

“…the particulars do not alter the cause of action.” 

“All the pleadings do is allege the material facts, they do not bind 
either party pleading them or the court to any particular version of 
the legal result or consequences of the facts.” 

                                  

Striking Out 

23  As previously mentioned, LCR O 5 r 20(1) enables a Magistrate 
sitting in the Local Court to adjourn or strike out an action on such terms 
as he thinks fit where insufficient particulars have been provided by the 
plaintiff following a request from the defendant and where satisfied that 
the defendant is therefore prejudiced in his defence.  Alternatively, it 
would appear, the Magistrate may order the filing and delivery of such 
particulars.  Although the rule is perhaps not as clearly expressed as may 
be desirable, I am of the opinion that the effect of r 20(1), when applied to 
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proceedings in the Warden's Court, is that the principles set out by 
Seaman at par 20.13.6 have application.  That is to say, that where proper 
particulars are not provided in respect of a material fact which has been 
pleaded, then the material fact may be struck out.  Further, as stated by 
Seaman, "…If a statement of claim does not reveal how a cause of action 
arises and the defendant is prejudiced or embarrassed in pleading the 
defence, particulars will be ordered before defence … but the better 
course is to apply to strike out the pleadings as embarrassing." 

24  Where particulars which have been provided which contain material 
which is difficult to separate from the rest of the pleading, the whole of 
the pleading may be struck out …, and in a proper case the Court may 
strike out the whole of a pleading although the application only seeks to 
strike out part of it.  (Per Seaman at 20.19.3 referring to Coe v 
Commonwealth (1979) 24 ALR 118 at 132 and Williamson v L & NW 
Railway Co (1897) 12 Ch D 787 at 790, 792.)  Seaman (20.19.5) also 
says: 

"The material facts should appear with clarity and appropriate 
particularity on the face of the pleadings and an application to 
strike out the whole or part of an embarrassing pleading is often 
to be preferred to an attempt to remedy it by a request for further 
and better particulars …  Further and better particulars which 
are embarrassing or irrelevant may be struck out and the party 
ordered to furnish fresh particulars …". 

CONCLUSIONS ON THE ISSUE OF PARTICULARS 

25  In my opinion, the defendant has not complied with the order to 
provide particulars made by me on 9 August 2001.  What has been 
provided is a collection of what may constitute material facts which have 
not been pleaded expressly in the claim, together with particulars, 
evidence, conclusions of fact, conclusions of law, expressions of opinion, 
inferences drawn from alleged conduct and other matters, as well as a 
large quantity of documents annexed to an affidavit which, on its face, 
appears to be more concerned with the issue of discovery in other 
proceedings rather than with the issue of particulars in plaint 7/012.  What 
has been provided, in my opinion, makes it very difficult, if not 
impossible, for the defendants to separate and to identify from amongst 
the large amount of material provided to them what cause of action is 
really being alleged and what the particulars of the claim are upon which 
the plaintiffs will seek to rely to establish their claim.  It is not a proper 
compliance with an order to provide particulars to furnish such a large and 
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diverse quantity of such material as has been provided and to leave it for 
the defendants, as has been done by the plaintiffs, to sort out, firstly, what 
amongst such material constitutes particulars and, secondly, which of such 
particulars can be attributed to the different elements of the claim as 
pleaded. 

26  It also appears to me that amongst the "particulars" provided by the 
defendants there are statements of material facts, as distinct from 
particulars, which material facts have not been expressly pleaded as 
constituting, wholly or in part, a cause of action.  As has been previously 
mentioned, it is not proper to attempt to correct or amend the pleaded 
material facts by including additional material facts as particulars.  One 
example here is the reference to "fraud" which appears on several 
occasions in the material provided.  If any allegation of fraud is to be 
made as a separate cause of action, it must be pleaded as such and pleaded 
very specifically. 

27  As drafted, the statement of the plaintiffs' claim does not make it 
clear whether the claim means that there is simply an abuse of legal 
process which is alleged or whether it is alleged that there are additional 
and separate causes of action constituted respectively either by abuse of 
the Warden's Court or by abuse of the Act.  The material provided as 
particulars gives rise to uncertainty as to whether the alleged abuses, of 
themselves, are said to constitute a cause of action or whether they simply 
amount to material facts said to constitute some other unstated cause of 
action. 

28  In my opinion, there is not, and there should be, a clear description of 
the character of the alleged abuse, namely, what the improper purpose 
was.  That should be clearly and concisely particularised. That has not 
been done. 

  Insofar as par (e)(iv) of the statement of the plaintiffs' claim (ie, that 
the Warden and the Department were misinformed at the two hearings and 
in correspondence) purports to provide some particularity of an alleged 
abuse of legal process or abuse of the Court or of the Act, there should 
have been a precise further and better particularisation presented other 
than in the manner and in the form in which it has been provided by 
means of the plaintiffs' letter of 20 August 2001. 

29  Paragraph (f)(v) of the nature of relief sought by the plaintiffs is to 
the effect that either Martin or Shadmar should hold any tenement over 
the ground (presumably that covered by forfeited E36/359) on trust for 
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Hawks or Western Resources.  There is nothing in the pleaded claim 
which refers to or identifies any material facts upon which a claim for 
relief in the form of a declaration of trust could be based. 

30  In my opinion, it is not appropriate that the plaint be struck out for 
failure to comply with the order to provide particulars.  I am of the 
opinion, however, that the pleaded claim should not be allowed to stand 
and that it should be struck out entirely rather than any attempt being 
made to have it amended or further particularised.  As pleaded, the claim 
and purported particulars, together, are embarrassing and unfair.  I am of 
the opinion that the particulars which were provided by means of the letter 
of the plaintiffs' solicitor dated 20 August 2001 do not comply with the 
order and should also be struck out. 

31   I will give counsel an opportunity to make submissions to me 
before any consequential orders are made. 

 As discussed with counsel on 7 December 2000, the hearing of the 
defendants’ motion and of plaint 7/012 are adjourned sine die with liberty 
to each party to make submissions as to consequential orders and to apply 
to have the matter re-listed. 

THE “NO REASONABLE CAUSE OF ACTION” STRIKE-OUT 
APPLICATION 

32  I agree with the submissions of Mr Aristei on behalf of the 
defendants which were to the effect that it is not appropriate for me to rule 
upon the “no cause of action” issue until the issues related to the statement 
by the plaintiffs of the nature of their claim and any particulars thereof, 
together with any consequential issues related to the nature of the claim 
and the relief sought by the plaintiff have been resolved.  Accordingly, 
that part of the defendants' motion is adjourned to a date to be fixed. 

DISCOVERY 

33  On 9 November 2000, in respect of applications for the grant of 
E36/446, E36/448 and M36/580, by consent, I made an order that the 
parties were to exchange, in the form of an affidavit, a list of documents 
and file and serve the same on or before 8 December 2000.  On 10 May 
2001 I made another order that the parties to the same proceedings were to 
file and serve formal affidavits of discovery within 28 days.  On 9 August 
2001, by consent, I made a further order in respect of the same three 
proceedings extending the time for compliance by Shadmar and Martin 
with the discovery order.  The time was extended to 30 August 2001.  No 
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order for discovery has been sought or made in respect of plaint 7/012.  I 
have delivered separate reasons in respect of the issue of discovery as it 
relates to applications E36/446, E36/448 and M36/580 (see [2001 
WAMW 36]. 
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