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THE PROCEEDINGS 

1  Gregory Paul Martin ("Martin") lodged an application for the grant 
of exploration licence E36/446 ("E36/446") on 3 April 2000.  On 8 May 
2000 Graham Alfred Hawks ("Hawks") and Western Resources and 
Exploration Pty Ltd ("WRE") lodged objections 128 and 129/990 
respectively to the application.  On 13 April 2000 Shadmar Pty Ltd lodged 
an application for the grant of mining lease 36/580 ("M36/580").  Hawks 
and WRE lodged objections 134 and 135/990 to that application on 
17 May 2000.  WRE then, on 15 May 2000, lodged an application for the 
grant of exploration licence 36/448 ("E36/448").  Both Shadmar and 
Martin have objected to the granting of that mining lease - objections 132 
and 133/990. All applications are over the same ground. 

2  On 9 November 2000, with the consent of both parties, I made an 
order that the parties were to exchange, in the form of affidavits, a list of 
documents to be filed and served on or before 8 December 2000.  On 
18 January 2001 Taylor Smart, solicitors for Hawks and WRE, wrote to 
the Warden's clerk.  The letter consisted of 17 pages and listed 
217 documents said in the letter to be documents in the possession of 
Hawks and WRE. There was no mention of any documents, which had 
previously been in their possession. There was no accompanying affidavit. 

3  On 8 December 2000 Carles, solicitors for Martin and Shadmar, 
wrote to the Warden's clerk.  The letter set out a list of 28 documents said 
to be "in the possession of" their clients.  No affidavit accompanied the 
letter.  The list only related to application E36/448 by WRE and 
objections 132 and 133/990 thereto by Shadmar and Martin respectively. 

4  On 10 May 2001, after hearing submissions on behalf of all parties in 
the three matters then before me, with the consent of the parties, I ordered, 
inter alia, that the parties file and serve formal affidavits of discovery 
within 28 days.  On 9 August 2001 I ordered, with the consent of the 
parties, that the time for compliance by Shadmar and Martin with that 
order be extended to 30 August 2001.  On 17 September 2001 two 
affidavits of discovery, sworn by Ronald George Martin were lodged on 
behalf of Shadmar and Martin respectively.  On 19 September 2001 the 
objectors' solicitors wrote to the Warden's clerk indicating that privilege 
was claimed in respect of one document, which had not previously been 
the subject of such a claim.  A subsequent letter indicated that another 
document, which should have been discovered by the objectors, had not 
been discovered. 
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5  On 11 October 2001 Taylor Smart, on behalf of Hawks and WRE, 
wrote to the solicitors for Shadmar and Martin.  A copy of the letter was 
placed before me by way of attachment to written submissions lodged on 
behalf of Hawks and Western Resources for purposes of a hearing 
conducted before me on 19 October 2001 in respect of a related matter, 
namely, plaint 7/012 in the Warden’s Court.  That hearing was primarily 
concerned with an application by Shadmar and Martin to strike out 
plaint 7/012 lodged in the Warden's Court by Hawks and WRE seeking 
relief which included orders being made in respect of 
applications E36/446, M36/580 and E36/448.  In the letter of 11 October 
2001 Taylor Smart stated that it was clear that Shadmar and Martin had 
not discovered a number of relevant documents in the discovery given by 
way of affidavit lodged on 17 September 2001.  Details of the documents 
said not to have been discovered were set out in the letter. 

SUBMISSIONS OF THE PARTIES 

On Behalf of Hawks and WRE 

6  In submissions dated 11 October 2001 Mr Taylor said that the 
discovery given by Shadmar and Martin by way of affidavit of 
17 September 2001 did not comply with the orders made on 10 May 2001 
and 9 August 2001.  It is said that discovery is incomplete. Reference is 
made to the letter to Carles Solicitors of 11 October 2001.  (The 
submissions refer to the letter being dated 3 October 2001, however, I 
believe that this is an error).  It is said that the documents, which have not 
been discovered, relate to moneys used by and on behalf of Shadmar and 
Martin to attempt to secure tenements from the liquidator of Silver Gecko 
and to obtain new tenements.  Mr Taylor submitted that the sources of the 
money used and the parties who were authorised to use the moneys is 
relevant to the relationship between Shadmar and Martin and to a proper 
analysis of the events.  In final written submissions on behalf of the 
plaintiffs dated 25 October 2001 it is said that the order for discovery 
having been made by consent in the administrative proceedings, the 
consent of the parties invested the Warden with a power to make a 
discovery order which would not otherwise be open.  It was further argued 
that the consent order for discovery made on 9 August 2001 was made 
after plaint 7/012 had been lodged in the Warden's Court and thus in a 
judicial proceeding and that, in any event, it would be open to the Warden 
to order full discovery in that action. Applications E36/446, M36/580 and 
E36/448 are, of course, not proceedings in the Warden’s Court. 
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7         When he appeared before me on 19 October Mr Taylor made 
submissions similar to those previously made in writing. 

On Behalf of Shadmar and Hawks 

8  In written submissions, Mr Aristei submitted that the Warden sitting 
in open court is not empowered to order further and better discovery, the 
proceedings being administrative.  He relied upon the decision of the Full 
Court in Re Calder; Ex parte Gardner (1999) 20 WAR 525 per Ipp J at 
527, 530 and 535.  He said that, in the alternative, if the Warden does 
have power to make an order for further and better discovery, then it 
should be accepted that the affidavits of discovery of Martin are 
conclusive as to discovery unless the objectors can establish that there are 
specific further documents that are relevant and available. 

CONCLUSIONS 

9  Following the decision of the Full Court in Re Calder; Ex parte 
Gardner (1999) 20 WAR 525 and the subsequent decision of the Full 
Court in Re Malley; Ex parte Gardner [2001] WASCA 29, there is now 
no doubt that a Warden sitting in open court determining an application 
for the grant of a mining tenement which has been objected to has no 
power to order discovery.  Because of that, it is probably not correct to 
speak of the Warden having made "orders" on 9 November 2000, 10 May 
2001 and 9 August 2001 for discovery.  What has in fact happened is that 
the parties on each occasion have mutually consented to give discovery 
and the "order" of the Warden is, in reality, nothing more than an 
expression of that agreement. 

10  The consent of the parties cannot vest in the Warden a power which 
the Warden is otherwise unable to exercise.  If discovery is not given by 
one party or is not completely given by one party following a voluntary 
agreement by both parties to give mutual discovery, then the sanctions 
which a Court vested with the power to order discovery could normally 
impose are not available, in my opinion. I am of the opinion that I have no 
power to compel the completion of incomplete discovery where a mutual 
undertaking has been given, even where one party has given full 
discovery and the other party has not. 

 

11  For the above reasons I refuse to make any order or give any 
directions that Shadmar and Martin provide any further discovery beyond 
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that which has already been provided in the form of the affidavits of 
Martin filed on 17 September 2001. 
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