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REPORT AND RECOMMENDATION OF THE WARDEN 
TO THE MINISTER  S 98(6). 

 

THE PROCEEDINGS 

1    On 13 December 2000Ajax Mining Nominees Pty Ltd (“Ajax”) 
lodged plaint 40/001 for forfeiture of Mining Lease 24/257 (“M24/257) 
upon the ground of noncompliance with the expenditure condition in 
respect of that tenement for the year ending 4 October 2000. An affidavit 
of service was subsequently lodged indicating that service of the 
summons which had been issued had been effected by means of registered 
post addressed to the address of the tenement holder shown in the register.  
On 22 February 2001 the Warden adjourned the application for mention 
only to 5 March 2001.  On that date the Warden further adjourned the 
hearing application to 10 May, again for mention only.  On 10 May 2001 
the application was adjourned by the Warden for hearing at Kalgoorlie on 
30 October 2001. On all occasions when the application was adjourned, a 
letter was sent to the tenement notifying the tenement holder of the date to 
which it had been adjourned. On 26 October 2001 Lawton Gillon, 
solicitors for the applicant, wrote to the Warden’s clerk requesting that the 
Warden transfer the hearing of the application to Perth.  The reasons for 
which the application was made, as set out in the letter, were that since the 
initiation of the proceedings no response had been received from the 
tenement holder and it was anticipated that it would be unlikely that there 
would be any appearance at the hearing on 30 October.  It was requested 
that, in the interests of saving costs, the matter be transferred to Perth.  I 
agreed to that request by the applicant and transferred the matter to Perth 
for hearing to take place on 19 November.  The defendant, Halford 
Holdings Pty Ltd ("Halford"), was notified, by letter, by the Warden's 
clerk of the change of venue.  There was no appearance by Halford at 
Kalgoorlie on 30 October 2001.  On 30 October 2001, when adjourning 
the date of hearing to 19 November 2001 in Perth, I also ordered that the 
plaintiff was to file and serve, on or before 12 November 2001, an 
affidavit in support of its application.  On 12 November 2001 Mr Lawton, 
counsel for the applicant, swore such an affidavit which was lodged on the 
same date. 
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THE EVIDENCE 

2  On 19 November 2001 Ms Seaton appeared for the applicant.  There 
was no appearance by the defendant.  The matter proceeded ex parte.  
Ms Seaton, on behalf of the applicant for forfeiture, relied solely upon the 
affidavit of Mr Lawton dated 12 November 2001 and called no further 
evidence.  Having read the affidavit of Mr Lawton together with the 
material annexed thereto, I indicated that I would be making a 
recommendation to the Minister that M24/257, be forfeited as a 
consequence of noncompliance with the expenditure requirement for the 
year in question. These are my reasons for arriving at that conclusion. 

3  Mr Lawton had annexed to his affidavit of 12 November a search of 
M24/257.  I am satisfied that what is annexed to his affidavit is a true 
copy of the tenement register for M24/257 as at 3 August 2001, the date 
stated thereon as being the date of printing.  In the absence of anything 
suggestive of the contrary, I am satisfied that there has been no change to 
the register since that date.  The register indicates that M24/257 was 
granted to Halford Holding Pty Ltd for a period of 21 years commencing 
5 October 1998.  In June of 1988, the register records, the name of the 
holder was changed to Halford Holdings Pty Ltd.  The address of the 
tenement holder is shown in the register as "PO Box 586, Northam, WA, 
6401".  The register indicates that the tenement is still a live tenement. 

"EXPENDITURE/EXEMPTION DETAILS" 

4  It is recorded in the register that (in accordance with reg 31) the 
minimum expenditure for M24/257 for each tenement year is $10,000.  
The register discloses that for the 2000 expenditure year (ie, ending 
4 October 2000) no expenditure has been claimed by the tenement holder, 
that no exemption application has been lodged and no exemption 
certificate in respect of that year has been issued. 

5  The plaintiff relies upon the absence of any indication that appears in 
the register that the tenement holder has in any way complied with the 
expenditure requirement for the year in question in respect of the subject 
tenement as the basis for an inference to be drawn that there has been no 
expenditure and that, therefore, there has been an expenditure 
noncompliance which is, in the circumstances of the case, of sufficient 
gravity to justify the forfeiture. 
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THE LEGISLATION 

6  Pursuant to s 82(1)(c) of the Mining Act 1978 (WA) ("the Act"), 
every mining lease is granted subject to the requirement that the tenement 
holder comply with the prescribed expenditure condition unless a partial 
or total exemption from such condition is granted by the Minister.  
Regulation 31 says that the holder of a mining lease shall expend or cause 
to be expended in mining on or in connection with mining on the lease an 
amount of not less than $10,000 during each tenement year.  Pursuant to 
the provisions of reg 32(1) the holder of a mining lease, for purposes of 
compliance with the provisions of s 82(1) of the Act, must lodge within 
60 days after the end of the anniversary of the grant of the lease an 
"Operations Report - Expenditure of Mining Tenement", namely, a form 5 
report.  Section 102 of the Act empowers the Minister to grant to a 
tenement holder a certificate of exemption, which totally or partially 
exempts the holder from compliance with the prescribed expenditure 
condition relating to the tenement.  Pursuant to s 98(1) of the Act any 
person may make application to a Warden for forfeiture of a mining lease 
where the expenditure requirement has not been complied with.  Under 
subsection (4)(a) the Warden may, if the Warden finds that there has been 
a failure to comply with the expenditure requirement, recommend to the 
Minister that the tenement be forfeited.  As an alternative to forfeiture, the 
Warden may impose upon the tenement holder a penalty not exceeding 
$5,000.  The Warden also has power to dismiss a plaint for forfeiture and 
thus make no recommendation to the Minister and impose no penalty.  
Section 98(5) says that the Warden shall not make a recommendation for 
forfeiture unless the Warden is satisfied that noncompliance with the 
expenditure requirement is "…in the circumstances of the case, of 
sufficient gravity to justify the forfeiture". 

RELEVANT JUDICIAL PRECEDENTS 

7  In Nova Resources NL v French (1995) 12 WAR 50 at 57 - 8 
Rowland J discussed the legislative policy and objectives of the Act.  He 
said: 

 “The objects and aims have existed generally in all mining 
legislation throughout Australia for many years.  In recent times, 
new forms of tenements have been introduced to support these 
objects.  The primary object, so far as it impacts on this case, is 
to ensure as far as practicable that land which has either known 
potential for mining or is worthy of exploration will be made 
available for mining or exploration.  It is made available subject 
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to reasonably stringent conditions and if these, including 
expenditure conditions, show that the purposes of the Act are not 
being advanced, then the Act and regulations make provision for 
others who have an interest in those purposes on that land to 
apply for forfeiture so they may exploit the area.  There is power 
for a tenement holder to seek exemption from complying with 
certain conditions for cause, and one assumes that it is not only 
for record purposes that a Form 5 must be filed each year.  

It is with that background that where it is found by the Warden 
that a breach of an expenditure condition has been established 
which the Warden considers is a material breach which would 
justify the making of a forfeiture order or recommending a 
forfeiture order, the Warden should so order unless there are 
other considerations which would tend to support some other 
disposition of the application to forfeit.  Clearly, noncompliance 
with the provisions of the Act and regulations for the purposes of 
this type of application needs to be more than trivial or technical.  
What amounts to a material breach, will be for the Warden to 
decide in each case.” 

8  In Commercial Properties Pty Ltd v Italo Nominees Pty Ltd, 
(unreported; FC SCt of WA; 16 December 1988, Appeal 2131/1998.) 
there are several relevant passages from the judgment of the court. 

    At p 15: 

“In the case of failure to comply with expenditure conditions the 
legislation contemplates forfeiture.  Hence, upon prima facie 
proof of noncompliance, we consider the plaintiff likewise 
establishes a prima facie case for forfeiture.  Thus, in such 
circumstances, the evidentiary burden is on the defendant to 
satisfy the Warden that the case is otherwise not of sufficient 
gravity to justify the forfeiture.” 

  At p 10: 

“In this particular case the unexplained failure of the defendant 
to call evidence left only one inference open, namely, that there 
had been no compliance with the expenditure conditions on each 
of the prospecting licences…The circumstances were such that, 
in the absence of any evident by the defendants, the proper 
conclusion was that the complaints had been fully proved.” 
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  At p 22: 

“Failure to comply with expenditure conditions is contemplated 
by the statute itself as of sufficient gravity to justify forfeiture. 

  At p 23: 

“… proof by the plaintiff of the contents of the register, coupled 
with the unexplained failure of the defendants to call evidence to 
show that they had made expenditure would be enough to entitle 
the plaintiff to succeed.” 

 

 

 

CONCLUSIONS 

9  From the material placed before me by counsel for the applicant, and 
taking into account the non-appearance by the defendant before the 
Warden on any occasion and the failure of the defendant to lodge any 
defence or notice of defence, I make the following findings.  Based upon 
the contents of the register in respect of M24/257 I find that no form 5 
operations report was lodged in respect of the year ended 4 October 2000 
as required by the provisions of s 82(1) and reg 32(1).  It is open to me to 
draw from the non-lodgement of the form 5 report, that there has not been, 
on the part of the tenement holder, a compliance with the expenditure 
condition in respect of M24/257 for that year.  There is before me no 
material which, in my opinion, should cause me to hesitate in drawing the 
inference that there has been a total noncompliance with the expenditure 
requirement.  To the contrary, there are several matters, which, in my 
view, compel the drawing of such an inference.  Of particular weight is 
the fact that the tenement holder has never lodged any response to any 
step in the proceedings.  There is nothing in the copy register, which was 
placed before me, which suggests otherwise.  There is nothing in the 
material presented to me which has the consequence that the 
non-lodgment of the form 5 is other than unexplained where, on the face 
of the record, the tenement holder has been notified of the proceedings 
and the steps in the proceedings and done nothing. 

10  I conclude that, in all of the circumstances, there has been a 
noncompliance with the expenditure requirement which is total and which 
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is of sufficient gravity to justify forfeiture.  I am of the opinion that 
forfeiture of the tenement is, in the circumstances, the only appropriate 
outcome and that it would be inappropriate to impose any monetary 
penalty in lieu of forfeiture or to dismiss the application.  Accordingly, I 
decline to order the payment of any penalty by the tenement holder in lieu 
of forfeiture and will not dismiss the application. 

RECOMMENDATION 

11  Pursuant to the provisions of s 98(6) of the Act I recommend to the 
Minister that mining lease 24/257 be forfeited for failure to comply with 
the expenditure condition applicable to that tenement during the year 
ended 4 October 2000. 
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