
[2001] WAMW 7 
CALDER SM 

 
JURISDICTION : MINING WARDEN 

 
TITLE OF COURT : OPEN COURT 

 
LOCATION : PERTH 

 
CITATION : STRIKER RESOURCES NL –v- BENRAMA PTY 

LTD and BRUCE ELLISON and ROBYN ELLISON 
 

CORAM : CALDER SM 
 

HEARD : 5 APRIL 2001 
 

DELIVERED : 25 MAY 2001 
 

FILE NO/S : APPLICATION FOR MISCELLANEOUS LICENCE 
NO. 80/41 
 

TENEMENT NO/S : MISCELLANEOUS LICENCE NO. 80/41 
 

BETWEEN : STRIKER RESOURCES NL 
(Applicant) 

 
and 
 
BENRAMA PTY LTD 
(Objector) 
 
and 
 
BRUCE AND ROBYN ELLISON 
(Objectors) 
 

Catchwords:                                                                            
ENVIRONMENTAL PROTECTION ACT\”decision making authority”   
MINISTER FOR MINES\termination of application for tenement\role of  
Warden 

MISCELLANEOUS LICENCE\application for\objection to\public interest 
ground 

Document Name:  [2001] WAMW 7. KC Page 1 



[2001] WAMW 7 
CALDER SM 

OBJECTION\to grant of tenement\land use not lawfully permitted 
OBJECTION\to grant of miscellaneous licence\public interest ground 
PUBLIC INTEREST\objection to grant of prospecting or miscellaneous  

licence\ground of objection – power of Warden to consider 
PUBLIC INTEREST\application for grant of prospecting or miscellaneous 

licence\power of Warden to inform Minister of public interest issues 
WARDEN\objection to grant of prospecting or miscellaneous licence\power of 

Warden to consider public interest 

Legislation: 

ENVIRONMENTAL PROTECTION ACT 1986 (WA)\ s 38(1)(a) 
MINING ACT 1978 (WA)\ s 10 
MINING ACT 1978 (WA)\ s 11 
MINING ACT 1978 (WA)\ s 12 
MINING ACT 1978 (WA)\ s 13 
MINING ACT 1978 (WA)\ s 42 
MINING ACT 1978 (WA)\ s 91 
MINING ACT 1978 (WA)\ s 111A 
 

Result:  

Motion to dismiss ground of objection dismissed 
 
Representation: 

Counsel: 
Mr C.L. Zelestis QC, with him Mr G.H. Lawton, for the applicant 
Mr M.P. Workman for the objectors 

Solicitors: 
Lawton Gillon for the applicant 
Michael Workman for the objectors 
 
 

Document Name:  [2001] WAMW 7. KC Page 2 



[2001] WAMW 7 
CALDER SM 

 
 
Case(s) referred to in judgment(s): 
 
Tortola Pty Ltd v Saladar Pty Ltd and Holloway (1985) WAR 195 
 
Roberts; Ex-parte Western Reefs Ltd (1990) 1 WAR 547 
 
Warden French; Ex-parte Serpentine-Jarrahdale Ratepayers’ and Residents’ 
Association (1994) 11 WAR 315 
  
Re Warden Heaney; Ex-parte Serpentine-Jarrahdale Ratepayers’ and Residents’ 
Association (1997) 18 WAR 320   
 
Re Warden Calder; Ex-parte Cable Sands (WA) Pty Ltd (1998) 20 WAR 343  
 
 
Case(s) also cited: 

Flint v Brooks & Major (unreported, 21 May 1995 –Warden Reynolds SM) 

Sinclair v Maryborough Mining Warden (1975) 132 CLR 473 
 
Hazlett and Socklich v Rasmussen (1973) WAR 141 
 
 

Document Name:  [2001] WAMW 7. KC Page 3 



[2001] WAMW 7 
CALDER SM 

RULING UPON APPLICATION BY THE APPLICANT TO 
DISMISS THE SECOND GROUND OF OBJECTION 
 
THE PROCEEDINGS 
The Application 

1  On 30 November 2000 the applicant, Striker Resources NL (“the 
applicant”), made application 80/41 for the grant of a miscellaneous 
licence for the purposes of constructing a barge landing site, a lay-down 
area and an access road.  The application was accompanied by a plan 
which indicated that the ground applied for by way of miscellaneous 
licence is within the boundaries of exploration licence 80/1840 and which 
also showed the relative locations of the ground applied for and the area 
of Crown land the subject of certificate of title Volume 3055 Folio 895 
which is itself the subject of a Crown lease in favour of the objector 
Benrama Pty Ltd (“Benrama”).  The area of the ground applied for is 31.5 
hectares. 

The Objections 
2  Objections 3/001 and 4/001 were lodged by Benrama and by Bruce 

and Robyn Ellison respectively on 3 January 2001 within the time 
prescribed for lodgment of objections.  The grounds of objection in each 
case are identical, namely: 

“ – the application has not been marked out and applied for in 
accordance with the Mining Act 1978 (as amended) and the 
Regulations thereunder. 

- the application is not in the public interest in that the 
provisions of Section 111(c) of the Mining Act 1978 apply.” 

The Interlocutory Applications 
3  On 12 February 2001 Striker lodged at the Kununurra registry a 

document entitled “Motion to dismiss ground of objection and other 
orders” which was listed for hearing before the warden on 15 February 
2001.  By the motion orders were sought that the objectors’ second 
ground of objection be dismissed, that the objectors’ file and serve full 
particulars of the first ground of objection and that the hearing of the 
application and objections be expedited.  Lodged in support of the motion 
was an affidavit by Mr Carpenter in which he set out matters going to the 
application to have the hearing expedited.  He said that at present access 
to the project site was by road only and that each year, as a consequence 
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of damage from monsoonal rains, it was necessary to spend $250,000 to 
repair parts of roads and tracks damaged by the rains.  He also said that, 
because of the wet season in the area, access to the locality was limited to 
2 to 3 months each year.  Mr Carpenter said that if the miscellaneous 
licence was granted and the company was able to use a barge and to 
construct the landing site and roadway, the company would save $200,000 
a year and would, hopefully, be able to access the area for up to 8 months 
of each year.  He said that the ground applied for was the only suitable 
site which the company had identified after intensive investigation.  The 
company wished to commence the construction of the landing site by May 
of 2001 before the onset of the wet season. 

4  On 15 February 2001 the Warden at Kununurra transferred the 
motion to Perth for hearing on 8 March.  On 8 March the matter came 
before me and I ordered that the application to dismiss the second ground 
of the objections be adjourned for argument on 5 April.  I also ordered 
that the applicant file and serve certain particulars and that the objectors 
subsequently file and serve particulars of their objections.  In addition, I 
fixed 20 April 2001 as the date of the hearing of the application for grant 
of the miscellaneous licence.  On 22 March 2001 further and better 
particulars of the application were lodged.  On 3 April particulars of the 
objections were lodged.  On 3 April Mr Workman also lodged a minute of 
proposed orders.  Those proposed orders were that the hearing date of 20 
April 2001 be vacated and that the hearing be listed for two consecutive 
days after determination of the appeal against a decision of the 
Environmental Protection Authority to not assess the applicant’s proposal 
and after the assessment, if any, of the proposal.  In support of the 
application for those proposed orders Mr Workman swore and lodged an 
affidavit.  In his affidavit he states it to be his belief that the applicant 
submitted an “Environmental Management Plan with respect to the 
matters arising out of its application for Miscellaneous Licence 80/41 to 
the Environmental Protection Authority…”.  He annexed to his affidavit a 
copy of a letter dated 23 February 2001 from the Environmental 
Protection Authority (“EPA”) to the objectors Bruce and Robyn Ellison in 
which those objectors were advised that the EPA had decided not to 
assess the applicant’s proposal “…because the likely environmental 
impacts are not so severe as to warrant formal environmental assessment 
by the EPA”.  Mr Workman stated that it was also his belief that the 
Ellisons had lodged an appeal against the decision of the EPA and that the 
appeal had not yet been determined.  He also stated that it was his belief 
that Benrama was the holder of a Crown lease approximately 
1.5 kilometres from the proposed barge landing site, that the Ellisons were 
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shareholders and officers of Benrama and operated a residential tourism 
facility at Far Away Bay which is approximately 200 kilometres from 
Kununurra and that for the Ellisons to attend in Perth for a hearing on 
20 April would constitute a substantial disruption and cost to the business 
operated by them.  Those matters which Mr Workman set out as to his 
belief in his affidavit appeared to have been accepted by the applicants for 
purposes of the hearing and determination of the motion to dismiss and, 
for that purpose only, I proceed upon the basis that those matters set out 
by Mr Workman in that regard are correct. 

Particulars of the Application 
5  The particulars lodged by the applicant on 22 March 2001 say that 

the purpose of the miscellaneous licence is threefold, namely, barge 
access and off-loading, storage of diesel, mining supplies and equipment 
and transport of fuel supplies and equipment.  The works to be 
constructed are a barge landing and lay-down said to consist of “barge 
landing access as a dry door beach-landing site connected to a 50 metre 
long by 6 metre wide access road to a 50 metre square hard stand lay-
down area with bunded containment for two 20,000-litre fuel storage 
tanks and other packaged product and supplies.”  It is proposed that there 
will be a 15 metre wide perimeter fire buffer zone, a low profile water 
tank for fire-fighting use, two light towers, planted visual amenity screens 
and navigation markers.  The lay-down area is then to be connected by a 
road 6 metres wide and 3.6 kilometres long which, in two places, will 
cross the road connected with the use of the Crown lease land held by 
Benrama.  A 5 metre wide strip of vegetation will be cleared either side of 
the road’s centre and topsoil will be stripped to a depth of 100 millimetres 
(where there is topsoil) and stockpiled for later reuse.  Mention is also 
made of the sourcing of the road base layer, of the method of construction, 
of the installation of a gate and signage and of rehabilitation. 

Particulars of Objection 
6  The particulars of objection consist of some nine pages.  In the first 

seven paragraphs the objectors expressly do not admit several matters set 
out in the particulars of application.  In particular they do not admit the 
purpose of the miscellaneous licence as set out nor that the applicant had 
lodged with the mining registrar the written details required by regulation 
37(3) nor that the proposed miscellaneous licence is directly connected 
with mining operations.  The objectors also do not admit that the ground 
applied for was marked out as required. 
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7  In paragraph 8 of the particulars of objection the objectors have set 
out a number of matters relating to their use of the land and their lease.  It 
is said that the ground applied for is private land, that the land the subject 
of the lease includes a substantial improvement in the form of a road and 
that the proposed miscellaneous licence intersects that road at two points.  
It is noted that Benrama has not provided its consent in writing to the 
grant of the licence.  Reference is then made to the Crown lease which 
provides (inter alia) that Benrama may not allow the land to be used for 
any purpose other than the Permitted Use (clause 5.1(b)) and must not 
permit activity on the land which would result in nuisance, damage or 
disturbance to the Minister for lands or to adjoining owners or occupiers.  
Reference is made to the restriction placed upon Benrama as lessee to the 
sharing of possession of the land or any extraction of soil or undertaking 
of any improvements on the land without the Minister’s prior approval.  
The objectors also point to the right of Benrama as lessee to quiet 
enjoyment of the land.  It is also mentioned that the lease is subject to 
environmental conditions as approved by the Minister for the environment 
and that all access tracks in the vicinity of the lease are subject to an 
Environment Management Plan and Route Location as determined by 
DOLA and CALM.  In paragraph 8.6 it is said that Benrama had 
previously held two leases over the land in question, namely, Special 
Lease 3116/10410 registered 22 May 1990 and Special Lease 3116/11267 
registered 18 February 1994. 

8  Paragraph 9 of the particulars, under the heading “EPA”, recites a 
number of matters of fact related to the involvement of the EPA and the 
granting of the present Crown lease and concerning the refusal of the EPA 
to assess the applicant’s proposal under the provisions of s.38(1) and the 
appeal having been made by the Ellisons to the Minister against that 
determination of the EPA.  Paragraph 9.2 says that the EPA has 
recommended that when Cape Londonderry National Park is declared by 
the National Parks and Nature Conservation Authority it should take 
control of the future vesting and management of the land.  It is said, in 
paragraph 10.1, that the ground applied for is within or partly within the 
proposed national park and that the area has been recommended for 
declaration as a class A reserve as a national park.  It is further stated, in 
paragraph 10.2, that CALM, by letter to the EPA dated 19 October 2000, 
expressed concern with respect to the road proposal, queried the option of 
alternative landing sites being considered in areas outside the boundary of 
the proposed national park, and it is said that in that same letter CALM 
commented upon the need for flora and fauna assessments to be 
undertaken, expressed concerns about incremental changes that have 
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occurred to the applicant’s original proposal and recommended that any 
approvals to use the barge site be limited to a period of 3 years and that 
infrastructure be removed at the end of each field season. 

9  The particulars then go on to describe, under the heading “Tourism 
Related Issues”, the business operated by the objectors, namely, “Small 
scale low impact eco-tourism wilderness resort offering the opportunity 
for visitors to enjoy the flora, fauna, ambience and peace of the remote 
location.”  It is stated that the proposed barge landing site is located 
approximately 1.5 kilometres away from the “Bush Camp” which the 
objectors operate and also that it is situated in Gumboot Bay which is used 
by the objectors extensively for recreational fishing and visitors’ 
activities.  Reference is then made to the “Partnership 21 Tourism 
Industry Plan” prepared by the Western Australian Tourism Commission 
and it is said that the objectors’ business is in accord with that policy, 
some aspects of which policy are then set out.  The objectors state that the 
proposed barge landing site is contrary to the principles set out in the 
Partnership 21 Plan and that it will adversely affect the operation of the 
business by reason of noise and its presence in Gumboot Bay. 

10  In paragraph 12 it is said that an alternative barge landing site could 
be located at the Berkley River, which alternative suggested landing site, 
it is said, has been used from time to time by mine operators and tenement 
holders in the area and is closer to the applicant’s tenements and has an 
existing road from the landing site.  Other alternative sites are also 
mentioned. 

11  It is then stated by the objectors that, by reason of all of the above 
matters, the grant of the miscellaneous licence is objected to. 

12  The objectors then, in paragraph 14, address the matter of conditions 
to be imposed upon the grant of a miscellaneous licence to the applicant.  
In paragraph 14.2 it is said the grant should be conditional upon approval 
of the Minister for Lands, DOLA, EPA, CALM, the National Parks and 
Nature Conservation Authority, Western Australian Tourism 
Commission, the relevant local authority prior to the grant of the 
miscellaneous licence.  In paragraph 14.3 it is then suggested that all of 
those persons and authorities mentioned in the previous sub-paragraph 
should approve and monitor the works to be constructed as set out in the 
applicant’s particulars of the application.  There then follows suggestions 
that the applicant should provide a bank guarantee surety in an amount to 
be determined by EPA and CALM to ensure sound environmental 
management, that inspections be carried out on a regular basis, that 
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construction occur only during daylight hours and that the barge landing 
site and roads not be used without the persons and authorities referred to 
in paragraph 14.2 having given written notification as to completion and 
approval of all works and authorising or permitting the use of the barge 
landing site and road.  It is further submitted that there be a condition that 
the landing site and road only be used directly for purposes of mining 
operations being conducted by the applicant.  In addition, the objectors 
submit that an intersection controlled by gates should be constructed 
where the proposed road crosses the existing road now used by the 
objectors and that the landing site be permitted to be used only once a 
fortnight during daylight hours after the applicant having given 1 week’s 
prior notice in writing to the objectors of each proposed use.  There are 
other matters which I have not referred to which are mentioned in 
paragraph 14. 

 

THE RELEVANT LEGISLATION 
 
Environmental Protection Act 1986 (WA)    (“the EP Act”) 

13  The EP Act binds the Crown (s.4) and whenever any provision of the 
EP Act is inconsistent with any provision of the Mining Act 1978 (WA) 
(“the Mining Act”) or the regulations made thereunder the provisions of 
the EP Act prevail (s.5(1) EP Act).   Section 38 of the EP Act says: 

 (1)  A proposal that appears likely, if implemented, to                   
have a significant effect on the environment… - 

(a) subject to section 48I, shall, in the case of a 
proposal other than a proposal under an assessed 
scheme, be referred in writing to the Authority by a 
decision-making authority as soon as that proposal 
comes to the notice of the decision-making 
authority; 

(b) may be referred in writing to the Authority by – 

(i) the proponent; or 

(ii) in the case of a proposal other than a 
proposal under an assessed scheme any 
other person 
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(2) if it appears to the Minister that there is public concern about 
the likely effect of a proposal, if implemented, on the 
environment, the Minister may refer in writing the proposal 
to the Authority.” 

14  Under s.38 the Environmental Protection Authority (“the EPA”)  
may of its own motion, if it considers that a proposal is likely, if 
implemented, to have a significant effect on the environment, require a 
decision-making authority or proponent to refer the proposal in writing to 
the EPA. 

15  Section 40 of the EP Act then makes provision for the EPA to 
consider whether or not the proposal which has been referred to it should 
be assessed by the Authority and to receive information, if it so chooses, 
for the purpose of any assessment to be undertaken. 

16  Pursuant to s.41 of the EP Act, if the EPA considers that a proposal 
should be assessed, then, following notification by the EPA to any 
relevant decision-making authority of the fact of such referral, the 
decision-making authority is prohibited from making any decision which 
could have the effect of causing or allowing the proposal to be 
implemented until the EPA informs the decision-maker that the proposal 
should not be assessed and until the appeal period is passed or an appeal 
having been lodged has been determined or until the Minister 
administering the EP Act has notified the decision-maker that there is no 
reason why a proposal should not be implemented. 

17  Pursuant to s.44 of the EP Act the EPA must prepare a report on any 
assessment undertaken by it of a proposal which has been referred to it.  
The report is required to be on environmental factors relevant to the 
proposal and the conditions and procedures, if any, to which the 
implementation of the proposal should be subject. 

18  In s.3 of the EP Act, the interpretation section, there are a number of 
relevant definitions. 

“Decision-making authority” means public authority 
empowered by or under – 

(a) a written law; or 

(b) [not relevant] 
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to make a decision in respect of any proposal and, in Division 2 
of Part IV, includes, in relation to a particular proposal, any 
Minister prescribed for the purpose of this definition as being 
the Minister responsible for that proposal;  

“Proposal” means project, plan, program, policy, operation, 
undertaking or development or change in land use, or 
amendment of any of the foregoing, but does not include scheme. 

“Public authority” means Minister of the Crown acting in his 
official capacity, department of the Government, State agency or 
instrumentality, local government or other person, whether 
corporate or not, who or which under the authority of a written 
law administers or carries on for the benefit of the State, or any 
district or other part thereof, a social service or public utility. 

            It is arguable that a Warden acting administratively in 
determining an application for the grant of a miscellaneous 
licence is not a “public authority” as so defined.  In particular, it 
is arguable that the Warden is not a “State agency or 
instrumentality” or “ person” who “administers or carries on a 
social service or public utility”.                      

 

The Mining Act 1978 (WA) (“the Mining Act”) 
19  Section 6 of the Mining Act says: 

“(1)   This Act shall be read and construed subject to the 
Environmental Protection Act 1986, to the intent that a 
provision of this Act is inconsistent with a provision of 
that Act, the first-mentioned provision shall, to the extent 
of the inconsistency, be deemed to be inoperative.” 

(2) [not relevant] 

20  Section 10 of the Mining Act provides that the Act is to be 
administered by the Minister and, pursuant to s.11, there is to be a 
department to assist the Minister in the administration of the act to which 
department are to be appointed, under part III of the Public Sector 
Management Act 1994, officers for purposes of the due administration of 
the Act.  Pursuant to s.13 the governor may appoint persons, including 
Stipendiary Magistrates, to be Wardens of mines.  Subsection (2) says: 
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“Without prejudice to subsection (1) the Governor may appoint 
other fit and proper persons to wardens of mines, and the 
persons so appointed shall be paid such remuneration as the 
Governor determines, but a person so appointed is not thereby 
authorised or empowered to preside in a Warden’s Court.” 

21  Section 13(3) says that part III of the Public Sector Management Act 
1994, does not apply to any appointment made under subsection (2) but 
that an officer of the public service may with the consent of the Public 
Service Commissioner be appointed as a Warden and may hold the office 
of Warden in conjunction with his office as a public service officer. 

22  Section 111A of the Mining Act empowers the Minister by means of 
a notice served on a Warden to terminate an application for any mining 
tenement before the Warden has determined or made a recommendation 
in respect of the application.  The Minister is also empowered to refuse an 
application for a mining tenement.  Both of those powers are qualified in 
that the power can only be exercised,  “…if in respect of the whole or any 
part of the land to which the application relates…the Minister is satisfied 
on reasonable grounds in the public interest that – (i) the land should not 
be disturbed; or (ii) the application should not be granted”.       There is 
one other prescribed circumstance in which the Minister may exercise the 
powers given by s.111A which is not, however, relevant to the present 
case.  Subsection (3) of s.111A says that:  “…Notwithstanding anything in 
this Act, an application to which a notice referred to in subsection (1)(a) 
applies ceases to have any effect for the purposes of this Act when that 
notice is served.” 

23  It is pursuant to the provisions of s.91 that an application may be 
made to a Warden for the grant of a miscellaneous licence.  A 
miscellaneous licence may only be granted for a  purpose which is 
directly connected with mining operations and may be granted in respect 
of land that is already the subject of another mining tenement and, in such 
a case, the existing mining tenement and the miscellaneous licence apply 
concurrently with respect to the land. 

24  Pursuant to s.94(2) of the Mining Act the Warden may make a 
miscellaneous licence subject to terms and conditions in addition to those 
which are prescribed ( see r.41 in particular; see also s.46).Under s.46A 
(as applied by s.92), the Warden may impose conditions for the 
prevention of or reduction of injury to land. Where the Warden has 
refused an application or has granted a miscellaneous licence on 
conditions which the applicant considers unreasonable the applicant may 
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appeal to the Minister who may then “grant the licence on such conditions 
as he considers reasonable” (s.94(3),(4)) 

25  Section 92 says that sections 41, 42, 44, 46, 46A, 47 and 52(1a) 
apply, with such modifications as the circumstances require, to 
miscellaneous licences. 

26   It should be noted that section 91, which empowers the Warden to 
grant a miscellaneous licence, begins with the words “Subject to this Act”. 

27  Section 42(1) makes provision (as adopted and adapted pursuant to 
s.92) for the lodgment of a notice of objection to the granting of a 
miscellaneous licence and provides that, upon an objection having been 
lodged, the Warden is to hear the application in open court and “…may 
give the person who has lodged such a notice of objection an opportunity 
to be heard.”  The Mining Act and regulations contain no express 
qualifications or limitations upon or description of the grounds upon 
which an objection may be made.  There is nothing of that nature 
concerning the grounds of any objection in respect of which the Warden 
may exercise the discretion as to whether or not to hear any objector.   

 

RELEVANT CHANGES TO THE MINING ACT SINCE JANUARY 
1984 

28  Since the decisions of the Supreme Court in Tortola, Roberts, 
Re Warden French, Re Warden Heaney (referred to in detail later in these 
reasons) there have been a number of changes to relevant parts of the 
legislation.  Sections 40, 42, 46A, 56, 91, 94, 105A, 111A and 117 have 
all been amended and, in some cases, those amendments have been by 
way of substitution of whole sections or parts of sections of the Act. 

29  Act number 58 of 1994 introduced some important amendments.  
Section 40 was amended by permitting the mining registrar, in addition to 
the Warden, to grant a prospecting licence “…in accordance with 
section 42…”. 

30  By Act 58 of 1994 the whole of s.42 was replaced and it has not been 
amended since then.  At the time when the applications which were the 
subject of the decisions of the Supreme Court in Tortola and Roberts were 
lodged the mining registrar had no power at all to grant a prospecting 
licence.  After the substitution of the new s.42 by Act 58 of 1994 the 
mining registrar was vested with the power to grant a prospecting licence 
but only if satisfied that the applicant had complied in all respects with the 
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provisions of the Act.  The registrar is obliged to refuse the application if 
he or she is not satisfied that there had been such compliance.  

31  It is to be noted that s.42(3), which confers a power on a Warden to 
hear and determine an application for the grant of a prospecting licence 
where an objection has been lodged, does not contain any express 
requirement or limitation as to the satisfaction of the Warden that the 
applicant has complied in all respects with the provisions of the Act. The 
subsection does not expressly say that the Warden may or shall refuse the 
application if the Warden is not so satisfied. 

32  Section 46A of the Act, which applies to prospecting licences and 
miscellaneous licences, was added in August 1990.  It expressly 
empowers the mining registrar, the Warden or the Minister, on the 
granting of such a licence, to impose conditions related to the protection 
and preservation of land and things on the surface of land the subject of 
such licences.  That was not a power which a Warden was able to exercise 
in either 1984 or 1988 or 1992 when the tenements the subject of the 
decisions of the Supreme Court in Tortola, Roberts and Re Warden 
French were applied for. 

33  Section 91 has been amended on several occasions. Until 1985 only 
holders of prospecting licences or mining leases could apply for a 
miscellaneous licence.  By Act 100 of 1985 that limitation was removed 
and “any person” could thereafter apply for and be granted a 
miscellaneous licence- that is still the case. Section 91 was replaced in 
1994 and is now in the same form, with minor changes, as it was when 
substituted.  Section 92 was replaced in 1985 and has been the subject of 
only minor changes since then. Until 1985 there was only reference in 
s.91 to s.41 applying to miscellaneous licences.  Thereafter ss.42, 44, 46, 
45A and 52 have been included.  Section 94 was amended in 1985 (after 
the decision in Tortola’s case) to include subsection (2) which empowered 
the Warden to subject a miscellaneous licence to terms and conditions in 
addition to those prescribed.  In 1994 mining registrars were given a 
similar power.     

 

THE SUBMISSIONS OF THE PARTIES 
The Applicant’s Submissions 

34  The applicant filed an outline of submissions, a further 
supplementary outline of submissions and I was addressed by counsel, Mr 
Zelestis QC, at the hearing of the motion on 5 April.  In written 
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submissions the applicant relied upon comments of Brinsden J in Tortola 
Pty Ltd v Saladar Pty Ltd (1985) WAR 195.  In particular, the applicant 
relied upon his Honour’s comment that in dealing with an application for 
grant of a prospecting licence the Warden was “…confined to the limited 
range of questions necessarily involved in discovering whether the 
application complies with the requirements of the Act”.  Reference was 
made to the case of Re Roberts; Ex parte Western Reefs Ltd (1990) 1 
WAR 547 where it was held that, in considering an application for the 
grant of a miscellaneous licence which was objected to, the Warden was 
entitled to consider the equities of the case, and to take into account s.117 
of the Mining Act. As Brinsden J said in Re Roberts: 

“I am therefore of the view that upon an application for a 
miscellaneous licence the warden is entitled to consider whether 
the purpose for which the licence is required can be carried on 
without injuriously affecting a primary tenement over which the 
miscellaneous licence is to be granted.” 

35  Brinsden J made that comment following a recital by him of what he 
had previously said in Tortola at 204.  The argument of the applicant was 
that the dicta in Re Roberts applied only to cases where there were 
competing mining tenements and where the objector objected upon 
grounds which related to mining and not to matters unconnected with the 
objectors’ mining interests. 

36  The applicant said that subsequent cases of Re Warden French; 
Ex parte Serpentine-Jarrahdale Ratepayers’ and Residents’ Association 
(1994) 11 WAR 315, Re Warden Heaney; Ex parte Serpentine-Jarrahdale 
Ratepayers’ and Residents’ Association (1997) 18 WAR 320 and 
Re Warden Calder; Ex parte Cable Sands (WA) Pty Ltd (1998) 20 WAR 
343 all proceeded on the basis that although in each of those cases the Full 
Court held that objections may be properly based upon public interest 
matters, none of those decisions applied to either prospecting licences or 
miscellaneous licences.  Ipp J was quoted from in Re Warden French 
where he said:  “It is the Warden who grants a prospecting licence and 
the public interest plays no part in that decision” (328).  It was said that 
that view was repeated and not departed from in Re Warden Calder and 
reference was made to the judgment of Steytler J at 349.  I note that 
Steytler J did not expressly agree with or adopt those comments of Ipp J.  
The objector also referred to the decision of Warden Reynolds SM in the 
matter of Flint v Brooks and Major (21 May 1995) where his Worship 
said:  “I conclude that a Warden when hearing an objection to an 
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application for a prospecting licence is not empowered to hear an 
objection based upon public interest.” 

37  In his written supplementary outline of submissions Mr Lawton, for 
the applicant, addressed three further grounds upon which it was said that 
the Warden has no power to hear an objection to a miscellaneous licence 
not based on grounds related to compliance with the formalities of the 
Act.  The first of those grounds was headed “Practicality of the 
Objection”.  Under that heading it was argued that as the ground applied 
for in the miscellaneous licence application is nearly all embraced by 
exploration licence 80/1840 (“E80/1840”), which is held by the 
applicant’s subsidiary, Jade Creek Resources NL, and as that exploration 
licence completely surrounded the objectors’ Crown lease, the applicant 
was, through its subsidiary, already able to carry out operations of a 
potentially disrupting nature on ground immediately adjacent to the 
Crown lease ground. 

38  Under the heading “Standing of Objectors” the applicant submitted 
that by objecting to the application for the grant of a miscellaneous 
licence the objectors were seeking to protect an unlawful land use which 
was being carried out by them on the Crown lease.  It was said that the 
objectors sought to protect their “A Bush Camp Far Away Bay” business 
which was said to be “a small scale low impact eco-tourism wilderness 
resort”.  The applicant submitted that that was an activity being carried 
out contrary to the terms of the Crown lease.  The lease, it was said, had, 
as a permitted use, only an airstrip and fishing base.  Reference was made 
to the public environmental review for the lease which proposed, on the 
part of the objectors, that the land would “be used as a base for our 
commercial fishing boat” and “there would be amateur fishing activity 
from the area”.  The third additional ground upon which the objection was 
attacked was headed “No Policy Basis for Jurisdiction”.  Under that 
heading it was said that there was nothing by way of policy emerging 
from the Mining Act to justify an implication of an intention on the part of 
Parliament for the Warden to consider an objection to a miscellaneous 
licence based on environmental considerations when the same issues were 
already the subject of a prescribed procedure under the Environmental 
Protection Act and other legislation. 

39  In the course of oral submissions Mr Zelestis QC reiterated the 
points raised by the applicant in its written submissions.  He argued that 
s.111A did not give the Warden power to refuse to grant a miscellaneous 
licence based upon an objection grounded in the public interest.  He said 
that where there was already in existence a grant of a superior tenement, 
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such as an exploration licence, there was no power in the Warden to 
refuse to grant a miscellaneous licence where, in the wider context of the 
prior grant of a superior tenement, a wider aspect of the public interest 
had already been dealt with and concluded in favour of the superior 
tenement holder.  In relation to the question of whether or not the 
objectors should be heard on the issue of the conditions which should be 
imposed upon the grant of the miscellaneous licence, he made a number 
of points not previously mentioned in the written submissions. It was 
argued that it was inappropriate at this point of time for the objector to 
seek to be heard as to the imposition of conditions, as suggested in the 
outline of submissions lodged by the objector on 2 April, which appeared 
to be more onerous than any conditions which the EPA could impose.  
The applicant accepted that where there was actual or potential reason to 
expect that the EPA would impose conditions upon the grant of a 
miscellaneous licence, it was not appropriate for a Warden to specify 
conditions in advance of the EPA doing so. 

40  In respect of the decision in Tortola, counsel submitted that 
Kennedy, Pidgeon and Ipp JJ had, in effect, all said that a Warden, when 
hearing an application for the grant of a prospecting licence, had no power 
to decide whether or not to grant the licence based upon public interest 
issues.  Counsel drew that conclusion from that part of the decision of 
Kennedy J in Re Warden French where he said, (317): 

“Although I am in agreement with Ipp J that Tortola Pty Ltd v 
Saladar Pty Ltd (1985) WAR 195 is distinguishable from the 
present case, I remain in some doubt as to whether it should now 
be followed.  This matter has not, however, been argued before 
us, and I therefore do not express any concluded view on it.” 

41  As to the decision of Pidgeon J in Re Warden French, Mr Zelestis 
QC submitted that although Pidgeon J had, in expressing his reasons, 
made specific reference to a mining tenement, nevertheless, he had made  
comments which had equal application to prospecting licences and to 
miscellaneous licences.  Pidgeon J had expressed the view that even 
where the Warden was considering an objection to the grant of a mining 
lease, where the Warden’s role was merely to receive evidence and to then 
make a report and recommendation to the Minister, public interest issues 
had no place and that the Act did not provide that public interest was one 
of the factors for the Minister to take into account in making a decision 
and nor did s.111A require or allow that to be done by the Minister.  
Pidgeon J said that s.111A dealt “…with the question of public interest in 
a different and more peremptory way.  It provides that if the Minister is 
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satisfied on reasonable grounds in the public interest that the land should 
not be disturbed, then he may stop the proceedings at any time, even after 
they have been commenced.  This is a separate decision to be made by the 
Minister independently of any hearing in the Warden’s Court and if it is 
apparent in the public interest that it ought to be stopped, one would 
assume that that would be done before it proceeded to the expense of a 
hearing.  I would see it to being intended that the Minister would consider 
this question separately and it was not intended to be the subject of 
proceedings in a Warden’s Court.” 

42  Counsel then went on to refer to various passages from the decisions 
in Re Warden Heaney and in Re Warden Calder. 

43  Mr Zelestis QC referred to the fact that in s.91 of the Mining Act, 
which is the section that provides for the grant of a miscellaneous licence 
being made by the mining registrar or the Warden, there is no mention of 
public interest.  Section 91, I note, does, however, begin with the over-
riding caveat that is “subject to” the Mining Act. It is argued that in 
s.111A there is no express power given to the Warden to consider the 
public interest in deciding an application for the grant of a prospecting 
licence or a miscellaneous licence.  It was submitted that even if the 
Warden were to invite the Minister to give consideration to matters of 
public interest in connection with the exercise of the Warden’s power to 
grant or refuse an application for a prospecting licence or a miscellaneous 
licence, the Minister had no statutory obligation to receive or look at or 
give consideration to any such invitation.  There was nothing, it was said, 
implied in the existence of the Ministerial power pursuant to s.111A 
which gave to the Warden a right or obligation to investigate matters of 
public interest in the course of considering an application for a 
miscellaneous licence.  It was argued that if one were to endeavour to 
proceed by way of implication from the legislation to a point where it 
could be said that the Warden had such a right or a power, then the final 
step in that process of implication would be to arrive at a conclusion that 
the Minister was obliged, as a statutory duty, to receive and to take into 
account information provided by the Warden or a request from the 
Warden to give consideration to the exercise of the Minister’s discretion 
under s.111A.  That, it was said, is a very long way from what is 
expressed in the legislation. 

44  Mr Zelestis QC then made reference to particular parts of the Crown 
lease held by Benrama.  In the schedule, on page 2, item 3, entitled 
“Permitted Use” is defined as “Airstrip, Fishing Base”.  In clause 5.1, 
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under the heading “Lessee’s General Obligations” and under the 
subheading “Permitted use”, paragraph (b) says: 

“The Lessee must not use the Land or allow the Land to be used 
for any purpose other than the Permitted Use.” 

45  Counsel also drew my attention to the document entitled “Public 
Environmental Review of Proposed Airstrip and Fishing Base Cape 
Londonderry by Benrama Pty Ltd”.  That document was annexed to an 
affidavit of Mr R.E. Carpenter sworn on 30 March 2001 in support of the 
motion.  In paragraph 3 of his affidavit Mr Carpenter had stated that the 
public environmental review had been submitted by Benrama to the EPA 
prior to being granted the Crown lease.  In paragraph 1.1 of that 
document, under the subheading “Proposal” it was said: 

“Our initial proposal to the Department of Land Administration 
(DOLA) was for a small portion of land in the Cape Londonderry 
vicinity to be used as a base for our commercial fishing boat.  
One of the conditions of the lease granted for the fishing base 
was that access was to be by air or water only.  The airstrip is 
deemed as a vital link for the operation and safety of the 
employees at the fishing camp. 

It was also stated that once established there would be amateur 
fishing activities from this area as offshore conditions indicate 
potential sport-fishing grounds.  The camp is to accommodate a 
maximum of 12 with three staff when required.  It is not to 
become a luxury tourist resort, but a low impact camp with 
comfortable and modern conveniences.” 

46  My attention was also drawn to appendix 2 of that same document 
entitled “Proponent’s response to issues raised by public submissions”.  
In the second paragraph under the heading “Introduction” it is stated: 

“The proposed coastal base camp and accommodation is for the 
purpose of resting crew and unloading chilled fish from our 
licensed fishing boat and as an additional aspect is to allow 
amateur sport fisherman an opportunity to fish the surrounding 
water from the base accommodation using guides and boats 
provided by Benrama Pty Ltd.  We believe both purposes can 
work in tandem to supplement each other.” 

47  Reference was then made to paragraph 11 of the particulars of 
objection headed “Tourism Related Issues”.  The question to be asked, it 
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was said, is whether a “low impact eco-tourism wilderness resort offering 
the opportunity for visitors to enjoy the flora, fauna, ambience and peace 
of the remote location” was a “Permitted Use” pursuant to the terms and 
conditions of Benrama’s Crown lease.  A further question, it was said, 
was whether or not Benrama and the Ellisons could seek to have the 
Warden, by means of refusing a grant or imposing conditions on a grant, 
to protect that use of the Crown lease land.  It was said that the critical 
word in the definition of “Permitted Use” under the lease was “base”.  
That, it was argued, meant a base for activities elsewhere, that is to say, 
other than on the land the subject of the Crown lease.  The Crown lease 
did not, it was submitted, permit the use or uses described in the 
particulars of objection, those uses were not lawful, not being a 
“Permitted Use” and the Warden should not give them his imprimatur by 
entertaining an objection designed to protect, or which had the effect of 
protecting, such uses. 

48  As to paragraph 14 of the particulars of objection, entitled 
“Conditions”, it was said that all of the conditions listed therein were 
related to the eco-tourism business rather than to protection of the 
permitted use pursuant to the Crown lease.  Specifically as to the 
conditions set out subparagraph 14.3, it was said that there was no basis 
for the proper exercise of the Warden’s discretion to impose the 
conditions listed under sub-paragraphs (a) to (l) inclusive. 

The Objectors’ Submissions 
49  Mr Workman, for the objectors, on the issue of public interest, 

referred to the comments of Kennedy J in Re Warden French where, 
(317), his Honour, as has been previously mentioned, expressed “some 
doubt” as to whether Tortola should not be followed.  He submitted that, 
in Re Warden French, Ipp J had given only qualified support to the 
decision of Brinsden J in Tortola.  Mr Workman referred to Ipp J’s 
decision where his Honour said (329): 

“In my view Tortola Pty Ltd v Saladar is not a decision that 
assists in determining the extent of the Warden’s powers in 
hearing applications for the grant of mining leases. 

It is significant in this regard, that the Act is silent as to the kind 
of objections that might be made to a mining lease.  The absence 
of any limitation upon the grounds on which an objection may be 
made and sustained is indicative of an intention that objections 
may include considerations of policy relevant to matters of public 
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interest:  see Stow v Mineral Holdings (Australia) Pty Ltd (1977) 
51 ALJR 672 at 675, per Mason J.” 

50  Counsel also referred to the decision of Ipp J in Re Warden French  
(323 to 324) where his Honour referred to the fact that, in the case of an 
application for the grant of a mining lease under s.75(2) of the Mining 
Act, the right to object is unqualified and expressed in very wide terms 
and that regulation 67 and form 16, which relate to the lodgment of 
objections, are consistent with s.75(2) in that regard and do not on their 
face limit the kind of objections that can be made.  His Honour went on to 
refer to the statutory provisions associated with an application for the 
granting of a mining lease related to the giving of notices to the public and 
to other persons or bodies connected with or having an interest in the 
ground applied for.  His Honour said that such provisions “…indicate an 
intention to ensure that notice is given of applications for mining leases to 
interested members of the general public.  An inference is readily open, 
from the statutory framework, that the legislature intended that interested 
members of the general public be entitled to object to applications for 
mining leases.  What other reason could lie behind the requirement for 
these wide-ranging notice provisions?”  It was pointed out by counsel that 
the provisions of the Mining Act concerning applications for the grant of 
miscellaneous licence had the same “wide-ranging” notice provisions.  
Mr Workman also drew my attention to the comments made by Ipp J in 
Re Warden French (326) concerning the fact that s.75 of the Mining Act, 
giving the Minister power to grant the mining lease, is expressed by that 
section to be “subject to this Act”.  Ipp J said that the Act qualifies that 
obligation by s.111A.  His Honour went on (327) to say that, having 
regard to s.111A, “…it can no longer be said that the legislation requires 
a legitimate objection to an objection that is ‘confined to matters going to 
the applicant’s title.’” 

51  Mr Workman pointed to the fact that s.91(1) of the Act is also 
expressed to be “subject to this Act” and submitted that such words 
clearly bring into play the provisions of s.111A when the Warden is 
giving consideration to an application for the grant of a miscellaneous 
licence. 

52  Mr Workman submitted that, deriving from the provisions of ss.10 
and 11 of the Mining Act, both the Minister and officers of the department 
are part of the administrative process.  The Warden is discharging an 
administrative function in hearing an application for a miscellaneous 
licence.  It was said that if in the exercise of that administrative function 
the Warden came across information which may be relevant to the 
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administration of the Act by the Minister, there is an implied power vested 
in, or obligation cast upon, the Warden to draw to the attention of the 
Minister such information and if the Warden did follow that course of 
action, the Minister would be obliged to take into account what the 
Warden had referred to him by at least considering it. 

53  Mr Workman then made reference to the provisions of s.38(1)(a) of 
the EP Act saying that section 38, together with the EP Act as a whole, 
created one, but not the only, safeguard to ensure that environmental 
matters are properly taken into account.  He said that s.111A covers more 
than environmental matters in the public interest; for example, tourism. 

54  As to Benrama’s Crown lease, he drew attention to the provisions of 
paragraph 8.5 in the particulars of objection.  Paragraph 8.5 sets out a 
number of things which are included in the lease and which place certain 
obligations upon Benrama as lessee.  It was submitted that the same 
conditions or similar conditions should apply to the grant of any 
miscellaneous licence to the applicant.  He said that if the outcome of the 
appeal to the Minister under the EP Act was that the Minister did not 
accept that there should be a formal assessment of the applicant’s proposal 
by EPA, then the position of the applicant and the objectors is no different 
than it is now.  If, however, the Minister decided that there should be a 
formal assessment, then that should take place and before any grant is 
made of the miscellaneous licence to the applicant the conditions which 
the EPA would impose on any such grant should be known. 

55  As to the question of whether or not the use being made by the 
objectors of the land the subject of Benrama’s Crown lease being lawful 
or otherwise, Mr Workman submitted that it is not a matter of simply 
looking at the definition of “Permitted Use”.  For example, within the 
lease itself at paragraph 12.22 and 12.23 there is express reference to the 
construction and use of an access road between the camp and the airstrip 
even though there is no mention of an access road in the definition of 
“Permitted Use”.  In fact, the connecting access road is shown on the plan 
within the certificate of title volume 3055, folio 895 annexed to 
Mr Carpenter’s affidavit. 

56  Mr Workman had previously filed written submissions on behalf of 
the objectors.  He made reference to the decisions of the Full Court in 
Re Warden French and Re Heaney.  He also referred to the meaning to be 
given to the words “public interest”, namely, that given to it in Sinclair v 
Mining Warden at Maryborough (1975) 132 CLR 473 at 487 approved by 
Franklyn J in Re Warden Heaney at 324 to 5. 
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57  It was submitted that the principles in Tortola did not apply to the 
hearing of a grant for a miscellaneous licence and counsel referred to 
comments in the judgments in the cases of Re Roberts and Re Warden 
Calder. 

58  As to s.111A, Mr Workman submitted that if, in giving consideration 
to an application for the grant of a miscellaneous licence, the Warden 
considered that there were public interest grounds “such that would 
adversely impact upon the grant of a miscellaneous licence”, then the 
Warden had two options, namely, to refuse the application or to advise 
and report to that effect to the Minister to enable the Minister to give 
consideration to the provisions of s.111A. 

THE CASES 
Tortola Pty Ltd v Saladar Pty Ltd and Holloway (1985) WAR 195 

59  Both parties made reference to Tortola’s case.  That was a case 
where the holder of mineral claims under the Mining Act 1904 had failed 
to, in accordance with the transitional provisions of the Mining Act 1978,  
mark out and make applications for the grant of tenements over the same 
ground previously held as mineral claims within the prescribed time of 2 
years.  The land had been marked out and applications made for five 
prospecting licences immediately upon the expiry of the mineral claims.  
The former holder of the mineral claims objected to the grant of the 
prospecting licences solely upon the basis of the circumstances in which it 
had previously held the land in the form of the mineral claims and the 
circumstances in which it had failed to preserve, in the form of tenements 
under the 1978 Act, its rights to continue mining the land.  The holder of 
those mineral claims had engaged in an open-cut talc mining operation 
since 1973, it had complied with the Act and regulations during that time, 
it employed a number of people permanently in its mining operations and 
it had several enforceable contractual obligations arising out of its mining 
operations and the production of talc from those operations.  In the course 
of hearing the applications for the grant of the five prospecting licences 
and the objections of the former mineral claims holder thereto, the 
Warden, pursuant to the provisions of s.146 of the Mining Act, stated a 
special case reserving questions of law for the opinion of the Supreme 
Court.  Question 2 was: 

“(a) Does the warden have a discretion to grant or refuse the 
prospecting licence? 
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(b) Is the warden bound to grant a prospecting licence to an 
applicant if he is satisfied that the applicant has marked 
out the land the subject of the application in the 
prescribed manner and has otherwise complied with the 
express requirements of the Mining Act?” 

The answer of Brinsden J to 2 (a) was (in part):  “… yes to a 
limited degree…”  

His answer to 2 (b) was :    “yes, provided the applicant has 
complied with any requirement necessary implied in the 
Act and… taking into account… s.105A  

60  Question 3 was: 

“(a) Are the grounds of objection to the granting of an 
application for a prospecting licence, to be considered by 
the warden hearing such application, limited to the 
question of whether the applicant has marked out the 
land the subject of the application in the prescribed 
manner and has otherwise complied with the express 
requirements of the Mining Act?” 

The answer of his Honour was :  “…yes, if it be understood the 
applicant must comply with any requirement of the Act 
necessary implied” 

61  The remaining questions need not be referred to in these reasons. 

62  At the material time s.40(1) of the Act provided that: 

“Subject to this Act, the warden may, on the application of any 
person grant that person a licence to be known as a prospecting 
licence.” 

63  Section 40 has been amended since the decision in Tortola was 
delivered.  Section 40(1) now empowers both the mining registrar and the 
Warden “…in accordance with section 42…” to grant a prospecting 
licence.  It can be seen that as at the time of the making of the application 
for the five prospecting licences the subject of the decision in Tortola the 
mining registrar had no power to grant a prospecting licence.  Section 42 
now says: 

  “(2) Where no notice of objection is lodged within the 
prescribed time the mining registrar may – 
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(a) grant the prospecting licence if satisfied that the 
applicant has complied in all respects with the 
provisions of this Act; or 

(b) refuse the prospecting licence if not so satisfied. 

64   “(3) Where a notice of objection – 

(a) is lodged within the prescribed time; or 

(b) is not lodged within the prescribed time but is 
lodged before the mining registrar has granted or 
refused the prospecting licence under 
subsection (2) and the warden is satisfied that 
there are reasonable grounds for late lodgement -  

the warden shall hear and determine the application for the 
prospecting licence in open court…and may give any person who 
has lodged such notice of objection an opportunity to be heard.” 

65  At pages 199 to 200 Brinsden J, in Tortola’s case, considered the 
meaning of the word “may” as used in s.40 of the Mining Act.  I also note 
that his Honour made specific reference to the provisions of s.111A of the 
Act which, although expressed in terms which are different from those 
currently in the Act, was to similar effect then as it is now.  As his Honour 
noted in respect of s.111A, the Minister is thereby given “…wide 
discretionary powers, though under s.111A he may only act in the public 
interest”.   His Honour said (204): 

“Even without reference to the provisions of s.105A I would have 
thought that the object of the Act is not to entrust questions of 
policy and principle governing the exploration of mineral 
deposits in this State to the discretion of the warden upon an 
application for a prospecting licence:  cf Ex-parte New South 
Wales Rutile Mining Co Pty Ltd; Re Burns (supra) at 556.  Those 
questions, I think, are reserved for consideration of the Minister 
at the stage where the application involves a more significant 
mining tenement than a prospecting licence.  I believe the 
warden’s functions upon an application for a prospecting licence 
are confined to the limited range of questions necessarily 
involved in discovering whether the application complies with 
the requirements of the Act.  In other words, I think the position 
is the same in respect of an application for a prospecting licence 
as it was in respect of an application for a mining tenement 
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under the repealed Act and as so found in Hazlett and Socklich v 
Rasmussen (supra).  I must immediately state that I have reached 
this conclusion…simply from discerning the object and intention 
of the Act from a reading of its principal provisions. 

The matter, however, to my mind is put beyond doubt by reason 
of the provisions of s.105A.  By subs (1) if two or more 
applications are made for a mining tenement (other than a 
miscellaneous licence) in respect of the same land or any part 
thereof, the applicant who first complies with the initial 
requirements in relation to his application has, subject to this 
Act, the right in priority over every other applicant to have 
granted to him in respect of that land or part the mining 
tenement to which his application relates.  By subs (2) the 
expression ‘complies with the initial requirement’ in the case of 
an application for a prospecting licence or a mining lease means 
that the applicant has marked out the land or part concerned in 
the prescribed manner, and in respect of an applicant for an 
exploration licence means that he has lodged the application 
with a Mining Registrar.  It is to be noted that the competition is 
not between applicants for the same type of mining tenements but 
between applicants for any sort of mining tenement other than a 
miscellaneous licence.” 

66  Section 105A in the Mining Act as it now appears, although having 
been amended, still contains provisions equivalent to those referred to by 
his Honour.  As his Honour noted at the time, s.105A does not have 
application to miscellaneous licences. 

67  Brinsden J made reference to the case of Hazlett and Socklich v 
Rasmussen (1973) WAR 141 and said (202):  “In short, the warden on 
such an application was not concerned with any equities.”  It is, I think, 
worthy of note that the only issue before the Full Court in Hazlett was 
whether or not the Warden had to consider anything more than the issue 
of whether the applicant for mineral claims had complied with all the 
formalities which the Act required him to comply with for the purpose of 
obtaining registration of his mineral claim.  The “equities” to which Burt J 
had made reference were, as Burt J put it (144):  “…‘equities’ so-called 
arising out of transactions entered into between the applicant and third 
parties or out of the conduct of the applicant towards third parties, and 
such matters are, in my opinion, foreign to the duty placed upon him by 
the regulations.  An objection which in terms seeks to raise such matters 
is not within the meaning of the regulation an ‘objection’ and the warden 
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has no duty to hear it”.  There is no discussion at all in Hazlett’s case of 
matters going to “the public interest”.  There does not appear to have been 
any consideration or commentary by either Burt J or Wickham J (Virtue 
SPJ having agreed with the reasons of both of them) upon any matters 
going beyond the “equities” referred to by Burt J.  Wickham J at 146 said 
that the functions of the Warden were limited to “…hearing matters 
relating to whether the holder of the claim is in ‘lawful occupation’ within 
the meaning of s.31 of the Act in that he has taken up and occupied the 
relevant Crown land in accordance with the Act and the Regulations.  The 
relevant criteria for his recommendation to the Minister are whether there 
are any defects of that kind or not…”. 

68  I think it is arguable that where Burt J made reference to “the 
equities” he was using that term, firstly, to bring into focus and to 
characterise the basis of the claim of the would-be objectors out of which 
the application for mandamus arose and, secondly, to contrast that basis 
with the proper issues to be dealt with by the Warden arising out of the 
question of compliance with the formalities of the 1904 Act and 
regulations which were necessary in order to obtain registration of the 
mineral claim.  In my opinion, it cannot be said that a matter properly 
characterised as one concerning “public interest” for purposes of s.111A 
of the present Act could be described as a matter of “equities” (although 
matters of “equity” may in some instances also raise matters of public 
interest for purposes of s.111A).  From that, I consider that it is proper to 
approach an interpretation of what Brinsden J said at 204 in Tortola’s 
case, where he said that the Warden’s functions on an application for a 
prospecting licence were confined to discovering whether the application 
complies with the requirements of the Act, on the basis that his Honour 
did not have in mind an objection which raised matters of public interest 
which attracted the provisions of s.111A as distinct from equities.  That is 
the context in which his comments were made.  I note that at 205 to 206 
his Honour set out matters which he said the Warden would be entitled to 
take into account in exercising a limited discretion which he said the 
Warden exercised in deciding whether to grant or refuse a prospecting 
licence.  At (viii) he said: 

“Finally, his discretion would have to be exercised taking into 
account any other express or by necessary implication, 
requirements of the Act, concerning the grant of a prospective 
(sic prospecting) licence.” 

69  I think it should also be noted in respect of Tortola’s case that the 
questions before his Honour related only to the issue of the Warden’s 
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functions in the actual making of the decision by the Warden as to 
whether or not a prospecting licence was to be granted.  His Honour’s 
reasons were not directed expressly or impliedly towards any question of 
whether or not the Warden had any other function or duty or power 
arising expressly or by implication from the Act or regulations which was 
not a function that was part of the actual making of the final decision itself 
to grant or refuse to grant but, rather, was a power or duty or function 
separate from that and ancillary to the hearing which preceded the actual 
making of the decision and which was part of the administrative function 
of the Warden related to the duty of the Minister to administer the whole 
Act. 

70  Another aspect of the comments made by Brinsden J in Tortola at 
204, (upon which the applicants place some reliance), is that the passage 
beginning with the words “I believe the warden’s functions…” appears 
immediately after a discussion by his Honour in which he has identified 
the legislative scheme as presenting:  “…a gradation of significance of the 
main privileges and burden…as between, on the lower end of the scale, a 
prospecting licence and, on the higher end of the scale, a mining lease”.  
His Honour then referred to some of the differences between such 
tenements, then described a prospecting licence as “the junior” and 
exploration licences and mining leases as “the more senior”.  He then  
said:  

    “It is, therefore, not unexpected to observe the grant of a mining 
tenement which involves more land in the case of an exploration 
licence and a much longer period of time in respect of both 
tenements is given to the Minister while the other lies in the grant of 
the warden.  Even without reference to the provisions of s.105A I 
would have thought that the object of the Act is not to entrust 
questions of policy and principle governing the exploration of 
mineral deposits in this State to the discretion of the warden upon 
an application for a prospecting licence; cf Ex parte New South 
Wales Rutile Mining Co Pty Ltd; Re Burns (Supra) at 556.  Those 
questions, I think, are reserved for consideration of the Minister at 
the stage where the application involves a more significant mining 
tenement than a prospecting licence.”   

What his Honour there said, and what he said immediately thereafter, is in 
the nature of comment to contrast the different roles of the Warden and of 
the Minister.  In my opinion what he said does not necessarily exclude the 
Warden, in the course of hearing an application for the grant of a 
prospecting licence or a miscellaneous licence considering objections 
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based upon matters going to the public interest where the matters of 
public interest are such that they may properly fall within the ambit of 
s.111A  . 

71  In the decision of Re Roberts; Ex parte Western Reefs Ltd (1990) 1 
WAR 557, Brinsden J explained what he had meant in the passage at 204 
in Tortola’s case where he had set out what he considered to be the 
Warden’s functions on an application for a prospecting licence.  In Re 
Roberts his Honour said (556): 

“I think from the above passage it is clear that the reason for the 
decision to so limit the warden’s function on an application for a 
prospecting licence was from the discernment of the objects and 
intention of the Act from the reading of its principal provisions 
and particularly s.105A.” 

 

Re Roberts; Ex parte Western Reefs Ltd v Eastern Goldfields Mining 
Co Pty Ltd (1990) 1 WAR 546 

72  In this case, which involved an application for a miscellaneous 
licence made under s.91 of the Mining Act, Malcolm CJ, Brinsden and 
Ipp JJ all held that the principle laid down by Brinsden J in Tortola’s case 
did not apply to the grant of miscellaneous licences.  The Court was there 
dealing with an application for a miscellaneous licence to be granted over 
land the subject of an existing mining lease.  In his reasons for decision 
Malcolm CJ made reference to the provisions of s.56A and s.70 of the 
Mining Act which are referred to in s.117 of the Act and which are 
express exceptions to the basic scheme of the Act which is that mining 
tenements may not be granted over existing mining tenements.  
His Honour said (551): 

“Sections 56A and 70(4) are examples where the warden’s 
functions are not confined in the way Brinsden J held in relation 
to prospecting licences in Tortola.  The warden is bound to 
consider the merits of any objection based on detriment to the 
activities of the holder of the primary tenement.  

In my opinion a similar situation arises where an application is 
made for a miscellaneous licence over part of an existing mining 
tenement.  The situation is similar because s.91 envisages two 
competing tenements on the same ground.  It is different, 
however, because s.91 is not an exception to the provisions in 
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s.117.  A miscellaneous licence under s.91 is a ‘mining tenement’ 
as defined in s.8 of the Act.  It follows that where an application 
is made for a miscellaneous licence over land which is the 
subject of an existing mining tenement, there is an implied 
prohibition on the grant of the miscellaneous licence having the 
effect of ‘revoking or injuriously affecting any existing tenement’.  
The effect of s.117 is that any grant of a miscellaneous licence is 
deemed to contain a reservation that it shall not have the effect of 
revoking or injuriously affecting any existing mining tenement.  
Hence, the grant of any miscellaneous licence which in fact 
injuriously affected an existing tenement would be nugatory.  
Therefore, before granting a miscellaneous licence over an 
existing tenement the warden would need to be satisfied not only 
that the application conformed to the requirements contained or 
referred to in ss.91 and 92 of the Act, but also that the grant 
would not injuriously affect any existing tenements.” 

73  His Honour then went on (552) to comment about the provisions of 
ss.157 and 159 and said that in his view:  “…the warden would be bound 
to take into account those provisions which demonstrate that the holder of 
a mining tenement is entitled to both the rights conferred by the Act and 
the protection of those rights from injurious affection or hinderance.  
Clearly this was not a case to which the decision in Tortola applied”. 

74  Malcolm CJ then went on to refer to the power given to the Warden 
by s.94(2) to impose conditions upon the grant of a miscellaneous licence 
and said (552): 

“The power of the warden to impose additional terms and 
conditions would seem to be intended to enable conditions to be 
imposed which would ensure that the existing tenement would not 
be injuriously affected by the grant of a licence.” 

75  Both Malcolm CJ and Brinsden J acknowledged that since the 
decision in Tortola s.40 of the Act had been amended and that the position 
when the decision in Re Roberts was delivered was that in the case of an 
application for a prospecting licence to which there were no objections the 
registrar was entitled to issue the prospecting licence provided he was 
satisfied that all persons who were required to have been notified of the 
application had been notified; the approval of the Warden to the grant was 
then deemed to have been given.  Under the Mining Act at present, s.40 
having been amended in 1994 and 1997 and s.42 having been substituted 
in 1994, the position is that, where there is no objection to an application 
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for the grant of a prospecting licence, the mining registrar is empowered 
to grant the licence if satisfied that the applicant has complied in all 
respects with the provisions of the Act or must refuse the licence if not so 
satisfied.  If there is an objection, then the Warden is to hear and 
determine the application and may give any objector an opportunity to be 
heard.  At the time of the making of the application for the grant of the 
miscellaneous licence (September 1988) in Roberts’ case the Mining Act 
did not contain the qualification that before the registrar could issue the 
licence the registrar had to be satisfied that the applicant had “…complied 
in all respects with”… the Act.  It did require the registrar to be satisfied 
of specified matters.  Although the registrar could issue a prospecting 
licence it seems that it was the Warden who granted it in the sense that the 
Warden’s approval to the grant was deemed.   

77  In Re Roberts Brinsden J (559) said: 

“Thus in my view s.105A, by excluding a miscellaneous licence 
from its provisions, strongly suggests that an application for a 
miscellaneous licence may involve the warden in considering the 
merits of the application, in addition to whether the provisions of 
s.105 have been complied with.” 

78  His Honour then went on to make reference to the provisions of 
ss.157, 159, 117, 56A and 70 of the Act.  Finally, his Honour said (560): 

“I am therefore of the view that upon an application for a 
miscellaneous licence, the warden is entitled to consider whether 
the purpose for which the licence is required, can be carried out 
without injuriously affecting the primary tenement over which the 
miscellaneous licence is to be granted.  It may be that he can 
frame conditions which satisfactorily resolve any likely 
interference or incompatibility, but if no condition will meet that 
requirement, then he would be entitled to dismiss the application.  
In reaching such a decision the warden would be entitled to take 
into account the current and prospective operations upon the 
primary tenement.  The overriding consideration would be 
whether the grant of the miscellaneous licence would, or would 
not, promote the objects of the Act, the encouragement of 
mining.” 

79  Ipp J agreed, in Re Roberts, that Tortola had no application to the 
grant of miscellaneous licences.  He also agreed that in hearing an 
application for the grant of a miscellaneous licence the Warden must 
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consider whether a grant would injuriously affect or obstruct or hinder the 
holder of any other existing mining tenement. 

80  It is to be noted that all of the comments of the members of the court 
in Re  Roberts as to the non-application of Tortola’s case, as to 
considerations of the relative merits of any objection and as to the powers 
of the Warden in hearing an application for a miscellaneous licence grant, 
are expressed in the context of a case where there was an application for a 
miscellaneous licence over an existing mining lease and where the 
objector was, in effect, taken to be the holder of the mining tenements.  
“Public interest” as such was not an issue raised in the case. 

 

Re Warden French; Ex parte Serpentine-Jarrahdale Ratepayers’ and 
Residents’ Association(1994) 11 WAR 315 
 

81  In this case the Full Court was concerned with objections to 
applications for the grant of mining leases pursuant to s.75(5) of the Act.  
The Warden, at the hearing of the application, had refused to hear 
evidence from a number of objectors, the objections being based upon 
“environmental grounds”.  In arriving at that conclusion Warden French 
had referred to and relied upon the decisions of the court in Hazlett and 
Socklich v Rasmussen and in Tortola.  Kennedy J said (316) that the 
decision in Hazlett had no application to the Mining Act.  He further said 
(317): 

“Where provision is made for persons to object to the granting of 
licences under other legislation, it is quite common for that 
legislation to specify the grounds on which persons may object:  
see, eg, s.74 of the Liquor Licensing Act 1988.  Furthermore, in 
mining legislation in other States, limitations have been imposed 
with respect to the categories of persons who may object and 
with respect to grounds upon which they may object;  see 
s.7.20(1) of the Mineral Resources Act 1989 (Qld) and ss.59(2), 
179(1) and 184(2) of the Mining Act 1992 (NSW).  The State 
legislature, however, has chosen not to specify any restrictions in 
relation to objections to applications for mining tenements under 
the Mining Act. 

Moreover, it appears to me to be not inappropriate, having 
regard to the Minister’s powers under s.111A, to permit a 
filtering of objections based upon considerations of the public 

Document Name:  [2001] WAMW 7. KC Page 32 



[2001] WAMW 7 
CALDER SM 

interest through the warden rather than simply leaving it to 
interested parties to make their objections directly to the 
Minister, as no doubt they could do. 

Although I am in agreement with Ipp J that Tortola…is 
distinguishable from the present case, I remain in some doubt as 
to whether it should now be followed.  This matter has now, 
however, been argued before us, and I therefore do not express 
any concluded view on it.” 

82  In French’s case, Ipp J (322) drew attention to the fact that under the 
Mining Act, although the Warden has the initial power to grant a 
prospecting licence where an objection had been lodged, the Minister still 
“…retained a significant degree of control over them by reason of his 
appeal powers under the Act.”  That appeal provision is still in the Act at 
s.56.  Regulation 91(2) says that in determining such an appeal the 
Minister may obtain such further information from any other party and 
from any other sources as he sees fit to assist him.  The regulations is an 
example of how the Minister has been vested with wide discretionary 
powers to inquire into matters which may relate to the Minister  giving 
consideration to the application of the provisions of s.111A.  

83  Ipp J also commented upon the provisions of the Act and regulations 
which require wide notification to be given to the public of the making of 
applications for all mining leases and said that:  “…An inference is readily 
open from the statutory framework that the legislature intended that 
interested members of the general public be entitled to object to 
applications for mining leases.  What other reason could lie behind the 
requirement of these wide-ranging notice provisions?” 

84  As Mr Workman noted, in the course of submissions, similar 
wide-ranging provisions apply to applications for the grant of 
miscellaneous licences. 

85  Ipp J gave consideration to the circumstances which were before the 
court in Hazlett v Rasmussen and said (327): 

“The issues raised by the objectors in that case as to the 
competing equities between the parties were not matters which 
by the old Act the Minister was required to take into account 
when determining whether or not to grant an application.  Under 
the present Act, as I have indicated, however, an express 
criterion which the Minister may take into account in deciding 
whether to grant an application is the public interest.  There, 
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therefore, is an important distinction between ‘equities’, on 
which the objections in Hazlett v Rasmussen were based, and 
objections based on matters of public interest which, under 
s.111A are directly relevant to the Minister’s decision. 

He then gave consideration to the decision of Brinsden J in Tortola’s case 
and said (328) that Tortola was distinguishable from the case in Re  
Warden French.  He said that the powers of a Warden acting under s.40 of 
the act in deciding whether or not to grant a prospecting licence were 
“…fundamentally different to the powers of a Warden conducting a 
hearing under s.75(1) of the Act…’.  It is the Warden who decides whether 
or not to grant a prospecting licence and the public interest plays no part 
in that decision, the public interest not being a criterion which the Warden 
may take into account.  On the other hand, the Warden does not decide 
whether or not to grant a mining lease.  In hearing an application for the 
grant of such a tenement, the warden is performing an investigatory and 
recommendatory function that assists the Minister in determining the 
tenements should be granted.  That function of the warden has to be seen in 
the light of the fact that the Minister is expressly empowered by s.111A to 
take into account the public interest.” 

86  The applicant in the case now before me, naturally, placed 
considerable reliance upon that passage from his Honour’s decision. 

87  His Honour then went on to comment upon the desirability, in the 
hearing of applications for the grant of mining leases, for the Warden to 
investigate matters of public interest in open court so that, after argument, 
the Minister is provided with material that has been publicly ventilated 
before he makes a decision.  His Honour then said (at 329): 

“It is significant, in this regard, that the Act is silent as to the 
kind of objections that might be made to a mining lease.  The 
absence of any limitation upon the grounds on which an 
objection may be made and sustained is indicative of an intention 
that objections may include considerations of policy relevant to 
matters of public interest; see Stow v Mineral Holdings (Aust) 
Pty Ltd (1977) 51 ALFR 672 at 675, per Mason J.” 
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Re Warden Heaney; Ex parte Serpentine-Jarrahdale Ratepayers’ and 
Residents’ Association (Inc) (1997) 18 WAR 320 
 

88  In this case the question for the Full Court, which arose out of 
applications for the grant of mining leases and objections thereto based 
upon environmental grounds, was whether or not the objectors had to 
establish any special interest or standing in order to be able to object on 
such grounds and, further, whether or not the environmental grounds 
which they raised raised constituted matters of public interest for purposes 
of s.111A of the Act which could properly fall for consideration before 
the Warden.  Franklyn J, with whom Murray and Owen JJ both agreed 
without adding anything further, said (327): 

“The Act authorises a person who wishes to object to the grant of 
an application for a  mining lease to lodge an objection and 
imposes no limitation other than that it must be lodged within the 
prescribed time, in the prescribed manner and, by necessary 
implication, must be relevant to the grant of the application in 
the context of the Mining Act.” 

89  His Honour went on to say (at 328): 

“The object of the objection is to alert the Minister to a matter 
which the objector sees and which the Minister might see as a 
matter of public interest.” 

90  It is to be noted that, as in Re French, the comments of Franklyn J 
were made in the context of an application for the grant of a mining lease 
in which the decision to grant or not to grant rests in the Minister. 

Re Warden Calder; Ex parte Cable Sands (WA) Pty Ltd(1998) 20 
WAR 343 
 

91  This was another case involving an application for the grant of 
mining leases and objections thereto based on environmental grounds.  
The matter was before the Full Court by way of the return of an order nisi 
for a writ of prohibition wherein the applicant sought that the Warden be 
restrained from hearing objectors upon those grounds.  The Warden had 
previously refused to state a case for the opinion of the court pursuant to 
the provisions of s.146 of the Act.  The court was asked to rule that the 
decision of the Full Court in Re Warden French was wrongly decided.  
The court, by a majority of four to one (Pidgeon J dissenting), ruled that 
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both Re Warden French and Re Warden Heaney had been correctly 
decided.  Steytler J (at 354), after noting that senior counsel for Cable 
Sands had contended that the decision of Brinsden J in Tortola had been 
considered by the Full Court in Re Warden Roberts without any member 
of that court expressing any general doubt as to the correctness of the 
decision, said: 

“As to this last contention I doubt that Re Roberts should be 
taken as affirming, in a considered way, what was said by 
Brinsden J in Tortola even if, as counsel for the applicant 
submitted, that case was wrongly distinguished in 
Re Warden French.” 

92  His Honour then considered the circumstances in which the case of 
Re Roberts came before the Full Court concerning an application for the 
grant of a miscellaneous licence and noted that the Chief Justice in Re 
Roberts had said (554) that the correctness of the decision in Tortola was 
not a matter which was raised before that court. 

93  Steytler J also made reference to commentary by Alex Gardner.  
His Honour said (357): 

“As has been pointed out by Alex Gardner in his helpful chapter 
‘Resource Security and Integrated Management of Access to 
Natural Resources:  The Case of Minerals in Western Australia’ 
in Gardner (ED) ‘The challenge of resource security law and 
policy’ (1993) 133 at 158, it should not be overlooked that the 
warden was always intended to exercise a function of reconciling 
mining with competing land users.  So, for example, s.33(2) of 
the Act provides that the owner and occupier of private land the 
subject of an application for a  mining tenement are ‘entitled to 
be heard in relation to any application in respect of any portion 
of that land’.  It is also noteworthy that, under s.120(1) of the Act 
the Warden is required in considering any application for the 
grant of a mining tenement to take into account the provisions of 
any town planning scheme in force under the Town Planning and 
Development Act 1928 (WA) or local laws in force which affect 
the use of the land concerned.  Gardner (at 159) suggests that it 
is a natural extension of these functions that general public 
interest environmental issues should be heard by the Warden as 
well.  He says that environmental objections to mining have been 
brought to the Warden because there is perceived to be no other 
forum that is adequate for dealing with them at the stage of 
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tenement applications, by which time there may, of course, still 
be no detailed mining proposal. 

Moreover, as Gardner points out (at 159-1690), in respect of the 
proposition that the warden in open court has no discretion in 
exercising his or her functions: 

 ‘This view overlooks the warden’s function of 
determining conditions for Prospecting Licences and 
making recommendations on the conditions for 
Exploration Licence and Mining Leases.  It is clear that 
the warden has a discretion to determine conditions for a 
Prospecting Licence because the tenement applicant has 
a right of appeal to the Minister against ‘conditions the 
applicant considers unreasonable’.  It stands to reason 
that the warden has a similar discretion to formulate 
conditions for recommendation to the minister.  The fact 
that the minister may overturn the warden’s decision 
about conditions does not deny the warden a discretion in 
formulating conditions, including conditions that may 
relate to the prevention or repair of injury to land.’  (See 
ss.46A, 63AA, 84 and 56 of the Act)” 

Moreover, if, as it seems to me to be the case, the warden has a 
role in making recommendations as regards conditions for 
exploration licences and mining leases in order to assist the 
Minister in determining what conditions should be imposed 
under ss.63AA and 84 respectively, so as to prevent or reduce or 
make good injury to the natural surface of the land affected by 
the mining tenement, then it is difficult to see why the Warden 
should not also have been intended to have a role in assisting the 
Minister to make a decision under s.111A of the Act.  I have 
already mentioned that it is important to bear in mind, in this last 
respect, that under s.111A the minister may not only terminate an 
application for a mining tenement before the Mining Registrar or 
Warden has reached any conclusion in respect thereof (under 
s.111A(1)(a)) but may also (under s.111A(1)(b)) refuse an 
application for a mining tenement after a decision or 
recommendation has been made if, in respect of the whole or any 
part of the land to which the application relates, the Minister is 
satisfied on reasonable grounds in the public interest that the 
land should not be disturbed or that the application should not be 
granted. 
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Counsel for the applicant contended in this last respect that, 
because the Minister self-evidently does not require any 
assistance from the warden in making a decision to serve a 
notice on the Mining Registrar or the warden under s.111A(1)(a) 
of the Act, it should be inferred that he likewise does not require 
the assistance of the warden in coming to a decision under 
s.111A(1)(b) thereof as otherwise there would be a different 
function being performed between the two limbs of that section.  
However, it seems to me that there is no reason, as a matter of 
construction or policy, why the Minister should not be assisted by 
the warden, and that there are sound reasons why she or he 
should be so assisted, in a case in which there has been an 
objection going to a matter of public interest which is not being 
made the subject of a notice under subs (a) and which the 
Minister will ultimately have to consider under s.111A(1)(b) of 
the Act.” 

94  It is my understanding, from the way in which his Honour referred to 
what had been said by Alex Gardner, that Steytler J was adopting such 
comments and accepting them as being correct.  Similarly I perceive 
his Honour as adopting what Mr Gardner has said in the passage which 
immediately followed thereafter, namely (358): 

“As Gardner points out (at 167), both the Warden and Minister 
have discretionary powers to impose on holders of prospecting 
licences and the Minister has such powers to impose on holders 
of exploration licences, retention licences and mining leases 
conditions relating to the prevention and repair of injury to land 
(see, respectively, ss.46A, 63AA, 70I and 84 of the Act) and it 
might be thought that these powers to impose conditions reveal 
an intention that there should be the opportunity for both the 
Warden and the Minister to receive submissions on the nature of 
the conditions to be imposed.  In the case of a prospecting 
licence the applicant for a tenement might, as Gardner points 
out, be expected to make such submissions to the warden because 
it is, as I have said, open to the applicant to appeal to the 
Minister against the conditions imposed by the warden.  Gardner 
suggested, with some force, that if the tenement applicant may 
make submissions on the conditions to be imposed, ‘then it stands 
to reason that an objector should be able to make submissions on 
the same matters’.  He goes on to say: 
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‘Thus, the power of the warden and minister to impose on 
tenements conditions to protect non-mining land users 
indicates that the impact of exploration and mining on 
competing land users and the environment is a proper 
subject for consideration by both the warden and the 
minister and for submissions by both the applicant and 
objectors.’ 

In the case of applications for exploration licences, retention 
licences and mining leases in respect of which objections have 
been lodged the Warden has a role to play in making 
recommendations to the Minister (ss.59, 70D and 75(5)) and it is, 
as I have said, difficult to see why, merely because the Minister is 
the decision-maker and not the Warden, the Warden should not 
make recommendations with respect to the conditions which 
might be imposed and, in the case of applications for mining 
leases, on the question whether or not the Minister should refuse 
the application under s.111A(1)(b) . 

In my opinion, what Steytler J has said in those paragraphs is 
inconsistent with what Brinsden J said in Tortola if it is to be taken 
that Brinsden J was saying that the Warden could not hear objections 
to the grant of prospecting licences where there was an intention on 
the part of the objector that the Warden receive submissions as to the 
imposition of conditions.  Although Steytler J did not mention 
miscellaneous licences, I see no reason why his comments should not 
have equal application to objections to the grant of miscellaneous 
licences and to the hearing by the Warden of applications for such 
grant and objections thereto.  Section 46A of the Act, which applies 
to miscellaneous licence applications and grants by virtue of s.92, 
empowers the Warden to impose conditions on the holder of a 
miscellaneous licence ‘…for the purpose of preventing or reducing, 
or making good, injury to the natural surface of the land…’ or injury 
to anything on the natural surface of that land or consequential 
damage to any other land.” 

95  Steytler J also commented upon changes which had occurred to s.75 
of the Act since the decision in Re Warden French.  He noted that at the 
time of the decision in Re Warden French the position under s.75 of the 
Act was that all applications for mining leases were to be heard by the 
Warden whether an objection was lodged or not.  He noted that as at the 
time of the decision in Cable Sands, under s.75 of the Act, where there 
was no objection to the grant of the mining lease, it was the responsibility 
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of the Mining Registrar to recommend grant “…if satisfied that the 
applicant has complied in all respects with the provision of this Act…” 
and to refuse it if not so satisfied, while the Warden only heard 
applications where there was an objection.  That is, as I have noted, the 
position now in regard to s.42 concerning prospecting licences and, 
therefore, by virtue of s.92, in regard to miscellaneous licences.  
His Honour said (359): 

“However, it seems to me that the existence of this provision, too, 
does not advance the applicant’s contentions.  The Mining 
Registrar has a function to perform only in the absence of 
objections.  That would ordinarily mean that no question of 
public interest has been raised.  It is only if a question of public 
interest has been raised by way of objection that any occasion 
arises for its consideration by the warden. 

It is interesting to note that Hansard records in this respect that, 
in his second reading speech made with respect to the 
amendment, the Minister for Resources Development, 
Mr C.J. Barnett, said that because, in the past, Wardens had 
been required to deal with time consuming non-contentious 
administrative matters it was intended to streamline and improve 
the operation of the Act by providing that only disputed matters 
need to be heard by the Warden.” 

96  At 360, Steytler J  having had it put to him by counsel for Cable 
Sands that Ipp J had said in Re Warden French (328) that the public 
interest is not a criterion which the Warden may take into account in 
deciding whether or not to grant a prospecting licence and, it being 
submitted, that, therefore, that demonstrated that it was not a criterion 
which the Warden could take into account when making a 
recommendation as to the grant of a mining lease, his Honour said: 

“While it may be so that the public interest is not a criterion 
which the warden may take into account in deciding whether or 
not to grant a prospecting licence, that criterion may well be 
taken into account, as I have suggested, in considering what 
conditions should be imposed by the warden under s.46A ‘for the 
purpose of preventing or reducing or making good injury to the 
natural surface of the land in respect of which the licence is 
sought or was granted, or injury to anything on the natural 
surface of that land or consequential damage to any other land’.  
If, as I have said, the public interest is to be considered in that 
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respect (and it is difficult to see why the position should be 
otherwise), then it is, as I have also said, hard to see why it 
should not likewise be considered in making recommendations to 
the Minister in respect of the conditions to be imposed under 
mining leases or, for that matter, in making recommendations in 
respect of the possible use of the Minister’s power under 
s.111A(1)(b).” 

97  Finally, his Honour said (365): 

“Moreover, it seems to me that, to the extent that this reasoning 
is inconsistent with what was said in Tortola, that case should no 
longer be followed.” 

CONCLUSIONS 
98  I will now deal with the specific matters raised in the applicant’s 

submissions. 

99  Under the heading “PRACTICALITY OF THE OBJECTION”, 
the applicant submitted that, because the applicant effectively held 
exploration licence 80/1840 which covered the bulk of the ground applied 
for in miscellaneous licence application 80/41, and because the terms and 
conditions of EL 80/1840 enabled the holder of the exploration licence to 
carry out work for purposes of exploring that tenement, which includes 
digging pits, trenches, holes and other things referred to in s.66 of the Act 
and reg 20 of the regulations, work could therefore already be undertaken 
which would impact or potentially impact upon the land in and around the 
land held by way of Crown lease by Benrama and impact upon the 
business conducted thereon by the applicants as set out in the particulars 
of objection.  Reference is also made to the right of the holder of the 
exploration licence to apply for and have granted a mining lease or mining 
leases or general purpose leases over the land the subject of the 
exploration licence.  (s.67(1)).  If a grant was made of a mining lease the 
holder could undertake activities which would impact much more 
significantly upon the objectors, interests (subject, of course to any 
conditions imposed upon the grant of such mining lease). 

100  I do not accept that proposition put by the applicant.  Although the 
holder of an exploration licence may carry out activities which could 
impact upon the use made by the objectors of the Crown lease land, the 
construction and activities sought to be authorised by the granting of a 
miscellaneous licence are of a different nature to those mentioned in s.66 
and reg 20.  In any event, in my opinion, the mere fact that some 
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detrimental activity which may affect a person with an interest in or tittle 
to the underlying ground is already permitted because of the pre-existing 
grant of another type of tenement is not a legitimate foundation for an 
argument that a person should not be entitled to object to the grant of 
another tenement which will permit additional and specific and more 
closely associated detrimental activity.  I do not think that, in the absence 
of an express provision to that effect in either the Act or the regulations, 
and in the light of the very broad manner in which the right to object is 
expressed, it could be inferred that any person who would otherwise be 
permitted to object or be heard in opposition of the grant of a 
miscellaneous licence would be barred from so doing for the reason 
submitted.  In my opinion that is the position whether the objector is the 
holder of a mining tenement where the objection is directly connected 
with the tenement or whether the objection arises out of some other matter 
which has no connection with any other tenement.  

101  Under the heading “STANDING OF OBJECTORS” the applicant 
has stated that the objectors seek to maintain their objection to protect 
what is in effect an unlawful purpose.  It is said that the conduct of the 
bush camp business is contrary to the terms of the lease and reference is 
made to the “permitted use” for the land the subject of the lease which is 
set out in the schedule at the beginning of the lease.  In his submissions 
Mr Workman stated that he had only recently received notice of that 
submission.  He said, however, that it was not a proper approach to the 
interpretation of the Special lease and of the land use permitted thereunder 
to simply look at the definition of “permitted use” and nothing more.  He 
referred to different parts of the public environmental review submission 
prepared by Benrama.  I agree with Mr Workman that the correct 
approach is not to merely look at the definition of “permitted use” in the 
Crown lease.  The issue of the unlawfulness of any use to which the land 
is being put by either of the objectors is a question of law based upon 
matters of fact which need to be properly aired before any decision could 
be made by me in that regard.  I agree with the basic principle that, if it is 
the role of the Warden to give consideration to issues arising out of 
competing or potentially competing land uses, then, as a starting point, the 
carrying out of illegal activities or activities which are not authorised by 
law may have the consequence that the Warden can give no weight to any 
impact which the grant of a miscellaneous licence may have upon such 
activities. Where, however, the illegality or unlawful nature of the 
activities is, for example, one which is so characterised merely because of 
a lack of formal compliance with a relevant written law, it is arguable that 
the consequence may be otherwise.  Further, it would seem that the fact 
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that some activity may be illegal or not be authorised by law could not be 
determinative of the question of whether or not every activity sought to be 
protected is also unlawful.  I do not consider that it is appropriate for me 
to rule in this particular case, in the course of an interlocutory application, 
and upon the material before me now, that any of the activities of the 
objectors on the Crown lease are unlawful and that, therefore, their 
objections in that regard should be struck out or, alternatively, that I 
should not permit them to be heard in respect of such activities and their 
objections related thereto. 

102  The applicants also submitted that there is no power in the Warden to 
refuse to grant a miscellaneous licence where there is already a grant of a 
superior right in the form of an exploration licence over all or most of the 
land to which the application for the miscellaneous licence relates.  
Mr Zelestis QC submitted that, in the context of the wider aspect of public 
interest, any issues of public interest had effectively been already dealt 
with by the grant of the exploration licence.  With respect, I disagree with 
that submission.  There is nothing in s 111A which indicates that the 
powers and duties of the Minister pursuant to that section are in any way, 
and in any circumstances, diminished or otherwise affected in respect of 
miscellaneous licences where there is an existing tenement granted over 
the ground in respect of which the miscellaneous licence is sought.  In the 
case of exploration licences it may be many years after the initial grant is 
made that an application for a miscellaneous licence is lodged.  In the 
interim many things may have occurred which call for a consideration of 
whether or not it is in the public interest for the Minister to terminate the 
application for the miscellaneous licence.  Further, as compared to 
prospecting licences and exploration licences, miscellaneous licences 
enable the construction of substantial things such as roads, pipelines, 
conveyors, tunnels, bridges, aerodromes over mining tenements and other 
areas of land in which legal interests are held by, or which are otherwise 
of interest to, persons with whom the miscellaneous licence holder has no 
connection at all other than geographical proximity.  Potentially, many 
different aspects of the public interest may arise when consideration is 
being given to the granting of a miscellaneous licence where the ground 
applied for is over ground to which value is attributed by some person 
other than the applicant, whether that value arises out of the existence of a 
mining tenement, other forms of right or title, alternative land uses, or 
alternative values such as conservation, heritage or indigenous traditions 
and customs. 

103  I agree with the submissions of, as I understood it, both counsel 
which were to the effect that where it is possible that the EPA will give 
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consideration to the imposition of conditions after an assessment of the 
applicant’s proposal that it would be inappropriate for a Warden, in 
advance of the EPA so doing to, grant a miscellaneous licence and to fix 
conditions.  Mr Zelestis QC submitted that one matter which should be 
taken into account by me at this stage is whether or not it is appropriate to 
allow an objector to be heard in respect of submissions as to the 
imposition of conditions which may be more onerous than those which the 
EPA could impose and to hear those conditions in advance of a decision 
being made by the Minister as to whether or not the EPA should assess 
the applicant’s proposal.  I agree with that submission. 

104  The most significant aspect of the applicant’s argument was that 
matters of public interest could play no part in the Warden’s deliberations 
upon an application for the grant of a miscellaneous licence and 
objections thereto.  As I have already indicated prior to the publication of 
these reasons, in order that the parties would know on 20 April whether or 
not the hearing of the application and objections would proceed, as 
previously ordered, on that day, it is my view that the Warden does have a 
role to play in respect of the operation of the provisions of s 111A and of 
the exercise by the Minister of the powers of the Minister thereunder. 

105  The decision of the Full Court in Re Roberts has made it clear that 
what was said by Brinsden J in Tortola concerning the limited role played 
by the Warden in hearing an application for the grant of a prospecting 
licence and objections thereto has no application when the Warden is 
hearing an application for the grant of a miscellaneous licence which is 
objected to.  Since the decision in Tortola there have been a number of 
changes to the provisions of ss 40 and 42 which, in my opinion, have 
introduced aspects into the interpretation of the role of the Warden which 
were not present in January 1984 when the ground the subject of the 
decision by Brinsden J was applied for.  By Act number 100/1985, the 
mining registrar was given limited powers where an application was made 
for the grant of a prospecting licence where there was no objection to the 
grant and where the ground applied for was of a limited category.  In such 
cases the registrar was required to be satisfied of a number of formalities, 
was not permitted to conduct a hearing and was empowered to issue (not 
grant) a licence.  The approval of the Warden to a grant in such cases was 
deemed.  That is to say, the power to grant still rested with the Warden.  
By Act 58 of 1994 the mining registrar was given power to grant 
prospecting licences “…in accordance with section 42…”.  That is what 
s.40 now says.  Section 42 has only been amended twice since the Act 
commenced.  By Act 100 of 1985, the limited powers of the mining 
registrar to issue a prospecting licence were recognised.  The mining 

Document Name:  [2001] WAMW 7. KC Page 44 



[2001] WAMW 7 
CALDER SM 

registrar could issue a licence but had no power, as is still the case today, 
to hear in open court an application for the grant of a licence.  By Act 58 
of 1994, s.42 was wholly replaced.  It has not been amended since.  It 
extended the circumstances in which a registrar was empowered to deal 
with an application for the grant of a prospecting licence.  It increased the 
registrar’s power from one of issue to one of grant.  Those circumstances 
were where there was no objection and where the registrar was 
“…satisfied that the applicant has complied in all respects with the 
provisions of (the) Act…”.  Where not so satisfied the registrar must refuse 
the licence.  Registrars are empowered to grant miscellaneous licence in 
such circumstances (s.92).  The powers of the Warden to grant a 
prospecting or a miscellaneous licence are not expressed in the same 
terms is the case in respect of the mining registrar.  That is to say, there is 
no express provision that the Warden may grant upon satisfaction that the 
applicant has complied with the provisions of the Act.  I interpret the 
requirement that the registrar may grant if satisfied that there has been 
compliance as being a requirement which, as to the question of grant, 
enables the registrar to take into account nothing more than whether or not 
the formalities required by the Act and regulations have been met by the 
applicant.  Matters of public interest, for purposes of s.111A, in my 
opinion, are not matters which arise out of formal compliance with the 
provisions of the Act and are, therefore, not matters which may be 
considered by the registrar.  When it comes to a consideration of the 
registrar’s powers under s.46A, however, it seems that it may be 
appropriate for the registrar to make inquiries into matters which may also 
be categorised as “public interest” matters for purposes of s.111A.  He 
may be able to consider them not, however, because they are public 
interest matters but, rather, because they are matters concerning the 
prevention or reduction of injury to land or anything on the natural surface 
of the land for purposes of s.46A and the fact that they are matters of 
public interest would be a matter of coincidence and nothing more.  
Section 46A was added by Act 22 of 1990 and, again, came into operation 
after the decision in Tortola.  It also came into operation after the decision 
of the Full Court in Re Roberts was delivered. 

106  Section 111A was amended in 1986 and was substituted in 1994.  It 
has, however, been in substantially the same terms and had the same 
effect from its insertion (by Act 69 of 1981) until now, having remained 
unaltered since 1994.  Brinsden J made reference to s 111A in his reasons 
for decision in Tortola (200).  His Honour described the section as giving 
wide discretionary powers to the Minister.  He made no express comment 
as to whether or not the Warden had any role to play in respect of the 
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provisions of s 111A.  He made the comments, nevertheless, in the 
context of examining “…not whether the warden has a discretion or is 
bound to exercise his power on demand, but whether the discretion 
conferred upon him by s 40 is complete, or regulated and limited”.  The 
question of whether or not the Warden had any role to play in relation to 
the exercise by the Minister of the Minister’s powers under s.111A was 
not a matter which arose directly for consideration by his Honour in the 
course of expressing an opinion on the case stated.  The “public interest” 
as such was not an issue between the parties in Tortola’s case. 

107  In the case of Re Roberts the Full Court had no cause to give 
consideration to the provisions of s.111A of the Act and none of the three 
judges in that case commented upon it other than Brinsden J who made 
only passing reference to it (558).  The reason that the Full Court 
distinguished Tortola in Roberts’ case arose out of the treatment by the 
provisions of the Mining Act of applications for miscellaneous licences.  
In particular, s 94(2) empowered the Warden to subject the grant of a 
miscellaneous licence to terms and conditions which the Warden thought 
fit.  In addition, the court took note of the fact that s.105A, which 
Brinsden J had relied upon in part in arriving at his conclusions in 
Tortola’s case, specifically excluded from its operation applications for 
the grant of miscellaneous licences.  (see Malcolm CJ (554) and Brinsden 
J (559) 

108  As I have previously mentioned, Kennedy J, in Re Warden French, 
said that he had some doubt as to whether Tortola should now be 
followed.  Kennedy J made those comments in the light of the 
commentary of Ipp J in the same decision (328) to the effect that Tortola 
was distinguishable from the case then before the Full Court in Re 
Warden French and in the light of Ipp J having said that the public interest 
plays no part in the decision of the Warden to grant a prospecting licence, 
the public interest not being a criterion which the Warden could take into 
account.  In my opinion it could not be said that Kennedy J in Re Warden 
French was agreeing with what Ipp J said in respect of the Warden and the 
public interest.  As Kennedy J noted, whether or not Tortola should be 
followed was not an issue before the court in Re Warden French.  The 
question of the Warden’s role in relation to prospecting licences and 
public interest for purposes of s 111A was itself not before the court for 
consideration and, to that extent, I believe that that comment by Ipp J as to 
Warden’s role in connection with the public interest and the grant of a 
prospecting licence (328) was obiter. 
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109  In Re Warden Calder, Steytler J (360), in commenting upon the 
submission by senior counsel for Cable Sands that Ipp J in Re Warden 
French had said that the public interest is not a criterion which the warden 
may take into account in deciding whether or not to grant a prospecting 
licence, did not, in my opinion, expressly agree that what Ipp J had said 
was correct.  What he said was:  “While it may be so that the public 
interest is not a criterion which the warden may take into account in 
deciding whether or not to grant a prospecting licence, that criterion may 
well be taken into account, as I have suggested, in considering what 
conditions should be imposed by the Warden under s.46A ‘for the purpose 
of preventing or reducing, or making good, injury to the natural surface 
of the land’ (etcetera) …”.  I take the use of the word “may” by Steytler J 
in that passage as an indication that he thought that there was no need to 
give full consideration to the correctness of the relevant passage from the 
decision of Ipp J in Re Warden French and that he not consider it 
appropriate or necessary to expressly agree or disagree with it.  It was not 
necessary to do so to decide the matter then before Steytler J and, in any 
event, it would seem that the comments of Steytler J were themselves 
obiter insofar as they related to the Warden’s powers in considering an 
application for the grant of a prospecting licence. 

110  In considering the submissions of the applicant and objector it is 
necessary to give consideration to the provisions of s.111A, to its purpose, 
to its effect, and to the context in which it takes its place in the Mining 
Act.  The overall structure of the Act evidences an intention on the part of 
Parliament that the Minister not only administer the legislation but that the 
Minister plays a very important role in the allocation and control of the 
mineral resources of the State.  The Warden, when hearing applications 
for the grant of mining tenements and objections thereto, is not only 
performing a role in the administration of the legislation but is also 
performing a role directly connected with the Ministerial obligation and 
duty to administer those mineral resources.  The power given by s.111A 
to the Minister to prevent any applicant for any mining tenement being 
granted that tenement demonstrates the overriding power that the Minister 
has.  That overriding power is, of course, limited to the circumstances set 
out in paragraph (c) of s.111A(1), namely, the public interest criterion.  In 
my opinion the insertion into the Act of that express power to intervene in 
the public interest is an indicator that Parliament considered that there 
would be cases where, no matter what the merits of the particular 
application for the tenement were, including the merits of the applicant, 
no tenement should be granted.  The legislators saw fit to vest that power 
in the Minister. 
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111  The Warden, when acting administratively, is undoubtedly a part of 
the administrative scheme established by Parliament under the Mining Act 
and entrusted to the Minister.  While it may, correctly in my opinion, be 
said that in discharging his or her functions the Warden should act 
independently, that is not to say, that it is appropriate for the Warden to 
act as if the Warden is not a part of that scheme and to ignore, except 
where expressly empowered or required to do so, matters which relate to 
the overall administration of the Mining Act and to the legislative policy 
manifested by the Act.  The Warden must recognise the general structure 
of the administrative system, including in particular, that the Minister is 
the ultimate administrator of the Act.  The role and duties of the Minister 
must be recognised and acknowledged by the Warden.  The Warden must 
also recognise and acknowledge the place of the Warden within the 
legislated administrative scheme.  The Minister’s powers and obligations 
and duties are far more extensive than those of the Warden and, in many 
cases (of which s.111A is but one example), the Minister is expressly 
empowered to not adopt the opinion of the Warden or to set aside or vary 
what the Warden has done.  Under s.111A the Minister has an express 
power to prevent the Warden from continuing with the hearing of an 
application for a tenement and to also prevent the Warden from granting a 
tenement after having conducted a hearing. 

112  In my opinion, the provisions of s.111A are evidence of an intention 
on the part of Parliament that no mining tenement should be granted 
where it is in the public interest that it not be granted and that is a matter 
to be decided by the Minister responsible for the administration of the 
Mining Act.  The Minister is, in effect, the guardian of the public interest 
in that context.  The scheme of the Act is such that once a mining 
tenement is granted then, save insofar as it may be achieved by the 
Minister imposing conditions after grant for the purpose of preventing or 
reducing injury to land or anything on the surface of the land, eg, ss.46A, 
63AA, 84, there is little which may be done where it is later discovered 
that it was not in the public interest for the tenement to have been granted. 

113  I consider that it was the intention of Parliament in enacting s.111A 
that, in appropriate cases, the public interest in the tenement not being 
granted was intended to overwhelm all other considerations whether such  
other considerations arise out of economic factors, private interests of the 
type contemplated by the court in Sinclair v Maryborough Mining 
Warden (1975) 132 CLR 473, other public interests (necessarily, in the 
context, considered by the Minister to be relatively less significant) or out 
of other policies and objectives of the Mining Act.  Section 111A would 
appear to complement the power given to the Minister by s.19 of the 
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Mining Act to exempt land from mining or a specified mining purpose 
before a grant of any tenement has been made.  The scope for the Minister 
to act under  s.19 is wider than that under s.111A in that there is no 
“public interest” qualification upon its implementation.  It is implicit in 
both s.111A and s.19 that Parliament has recognised that there will be 
circumstances when, and areas of land where, there should be no mining 
tenements granted. 

114  The Minister has a duty and an obligation to ensure that the 
legislative intent of Parliament is achieved.  That intent includes 
protection of the public interest in the context of the Mining Act as 
contemplated by s.111A.  The Act necessarily contemplates that the 
Minister will, where appropriate, give due consideration to matters which 
may call for the Minister to inquire into the question of whether or not the 
ministerial powers vested by s.111A are invoked in any particular case.  It 
is not the duty of the Minister to personally and upon the initiative only of 
the Minister to seek out instances and information relating to the 
application of s.111A. In my opinion, the Minister is obliged, however, to 
enable and to facilitate the presentation to the Minister, or his delegate, of 
information which may properly require the Minister to give consideration 
to the application of s.111A.  That can include administrative directions to 
officers of the Department.  It can include a system whereby members of 
the public, including objectors and would-be objectors to the grant of 
tenements, can present relevant material for the consideration of the 
Minister or his delegates.  In my opinion the Minister could not choose to 
adopt a policy or practice whereby there were no means by which any 
person could raise or attempt to raise with the Minister matters relevant to 
the application of the provisions of s.111A.  The principal point to be 
made is that the legislation necessarily contemplates that someone will 
inform the Minister of cases where it is appropriate for the Minister to 
give consideration to whether or not the discretion under s.111A should 
be exercised.  

115  What falls to be considered in the case now before me is whether or 
not the Warden has any part to play in the administrative process 
connected with s.111A which I have just referred to.  There is, of course, 
nothing to prevent any individual, whether an objector to the grant of a 
tenement or not, from attempting to approach the Minister to request the 
Minister to give consideration to terminating an application for the grant 
of a tenement where grant lies in the Warden.  That is equally true where 
the tenement being applied for is one in respect of which only the Minister 
has the power to grant.  The fact that any person could so approach the 
Minister where an application was made for a mining lease or an 
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exploration licence did not result in the Full Court in the cases of Re 
Warden French and Re Warden Heaney or Re Warden Calder concluding 
that objections which raised the public interest criterion, which is the basis 
of the exercise of the Minister’s power under s.111A, could not, therefore, 
be lodged or that the objectors should not be heard by the Warden.  The 
Court approved of the “filtering” function which the hearing by the 
Warden of such objectors achieved. In the case of applications for mining 
leases and exploration licences the Warden is required to report to and 
make a recommendation to the Minister and to forward to the Minister 
evidence and other material before the Minister may decide whether to 
grant or refuse to grant the tenement applied for.  I do not understand it to 
be the effect of the decisions delivered in those three cases that it was 
considered by the Court in each case that it was only because the Warden 
had a preliminary procedural role and a reporting role that it was possible 
or appropriate that the Minister could have the potential benefit of 
receiving from the Warden matters relevant to the exercise by the Minister 
of the Minister’s discretion under s.111A.  In other words, I did not see 
those decisions as excluding the possibility or the appropriateness of the 
Warden performing the same filtering and informing role in respect of 
public interest matters ,where applications are before the Warden for the 
grant of miscellaneous or prospecting licences, merely because of the 
absence of the convenient vehicle of the report and recommendation 
procedure created by the provisions of the Mining Act relating to the 
determination of applications for tenements such as mining leases and 
exploration licences.  The furnishing by the Warden to the Minister of 
information relevant to the exercise of the Minister’s powers under 
s.111A has been seen by the Full Court, in the cases to which I have just 
referred, as a means whereby the Warden may properly assist the Minister 
in the administration of the Mining Act in connection with the application 
of the provisions of s.111A. 

116  One means of assisting the Minister to effectively and efficiently 
exercise his duty and powers under s.111A is by having relevant material 
aired in the public forum of open court proceedings conducted by the 
Warden.  That is one aspect of the “filtering” process approved by 
Kennedy J in Re Warden French and accepted expressly by Franklyn J in 
Re Warden Heaney (233).  There are the perceived advantages of 
evidence and argument being presented in public rather than in private as 
is the case where parties approach the Minister directly.  There is the 
potential benefit that all parties may gain by formal and orderly 
presentation of evidence and by the opportunity to cross-examine 
witnesses and to test evidence and submissions.  That is consistent with 
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the general policy of proceedings before the Warden being in “open 
court”. 

117  In my opinion there is another important aspect to be considered in 
respect of the role and obligations of the Warden in hearing an application 
for the grant of a miscellaneous licence.  The Warden is part of the 
administrative structure and scheme over which the Minister has ultimate 
control.  It is intended that the Minister have powers which are greater 
than those of the Warden.  The Warden must recognise and acknowledge 
the overriding control which the Minister has in the administrative 
scheme.  It would be extraordinary in my view if a Minister were, as I 
consider it to be the case, were obliged to give consideration to matters of 
public interest when properly put before him in connection with an 
application for the grant of a prospecting licence or a miscellaneous 
licence, yet the Warden could simply ignore or refuse to take into account 
or to hear an objector concerning the public interest and to go ahead and 
grant such a tenement even where the Warden was of the view that it 
would not be in the public interest that a tenement be granted or, more to 
the point, of the view that the Minister would or would be likely to be 
satisfied on reasonable grounds in the public interest that the land should 
not be disturbed or that the application should not be granted and would 
therefore terminate or be likely to terminate the application for the 
tenement. 

118  I think it is also necessary to give consideration to the nature of the 
proceedings which are before the Warden when the Warden conducts a 
hearing for the purpose of determining an application for the grant of a 
prospecting or a miscellaneous licence.  Such proceedings could properly 
be described as being “adversarial”.  Indeed that is the way in which most 
proceedings are in fact conducted before Wardens where the grant of a 
tenement or of a certificate of exemption or a plaint for forfeiture is being 
heard.  Usually in such matters the objector or plaintiff is seeking an 
outcome which would lead to an advantage accruing to that person.  
Another important aspect of such proceedings, however, is that in each 
case, the applicant or the objector is asking that the State, through either 
the Warden or the Minister, or both, vest or remove certain exclusive 
rights or obligations related to land and minerals.  Such proceedings are 
not judicial and not like a judicial proceedings in which each party is only 
seeking to advance its own interests as against the other, even where the 
State is a party.  The judicial officer in such judicial proceedings is not 
being asked by the person who initiated the proceedings to create or 
extinguish a right or title but, rather, to rule upon obligations or rights or 
titles which already exist or which the parties claim or deny exist.  The 
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judge is not, in any sense, as is the case with the Warden in the 
determination of an application for the grant of a prospecting or 
miscellaneous licence, granting new rights or title or extinguishing them 
or granting something which is otherwise vested in or belongs to the State 
and where the result of the grant or extinguishment may significantly and 
adversely impact upon existing rights and titles or upon existing things on 
land or areas of land to which others attribute significance although they 
have no legal right or title thereto.  S.111A is one means whereby in the 
course of such proceedings before the Warden consideration can be given 
by the Minister to matters which impact on the public interest in the 
manner contemplated by the provisions of the section. 

119  It is because proceedings for the determination of an application for 
the grant of a miscellaneous licence are not judicial and because they are 
part of an administrative scheme of which the Warden must remain aware, 
and which the Minister oversees, that I consider it to be not inappropriate 
for the Warden to give consideration to and, in an appropriate case, to 
inform the Minister that circumstances exist (or may exist where, for 
example, the material before the Warden is insufficiently clear) which 
may require the Minister to give consideration to the provisions of s.111A 
and, for that purpose, and in that context, for the Warden to hear 
objections which go to the “public interest” where, as Franklyn J said in 
Re Warden Heaney (325), the public interest is that identified in s.111A 
and is “…capable of exciting the consideration of the Minister under 
s.111A”. 

120  I do not accept the submission of the applicant that the decision of 
the court in Re Roberts should be seen as having application only to cases 
where the application for the grant of a miscellaneous licence is an 
application for a grant over an existing tenement.  It was not said by the 
court to be so limited.  Miscellaneous licences may now- as they could in 
September 1988 when the land the subject of the proceedings in Re 
Roberts was marked out - be applied for over “any land” whether that land 
was the subject of an existing mining tenement or not.  Although several 
of the comments of Malcolm CJ and of Ipp J as to the matters which a 
Warden could consider and as to the power of the Warden to impose 
conditions under s.94 upon the grant of a miscellaneous licence were 
preceded by a reference to the grant of a miscellaneous licence over an 
existing mining tenement, nevertheless, I do not believe it could be said 
that it was their intention, nor that of Brinsden J, to limit the application of 
the dicta in Roberts’ case only to cases where a miscellaneous licence was 
applied for over an existing tenement.  That was the factual situation then 
before the Court and, almost necessarily, because the objection was based 
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upon detriment to an existing tenement, their Honours expressed their 
opinions in the light of the need for the Warden to consider in that case 
the impact upon an existing tenement and also the need for the Warden to 
bear in mind the provisions of s.117 of the Act. 

121  The question which remains to be considered is what, if the Warden 
considers that on the evidence presented to the Warden the Minister will 
or may have cause to consider the exercise of the Minister’s discretion 
pursuant to s.111A, the Warden should then do.  Is the Warden 
empowered to refuse to grant the tenement because the Warden is 
satisfied on reasonable grounds in the public interest that the land should 
not be disturbed or that the application should not be granted?  
Alternatively, should the Warden, if of such a view, do no more than refer 
the matter to the Minister and invite the Minister to give consideration to 
the exercise of the discretion under s.111A.  Something which may need 
be borne in mind is that if the Warden were to grant the application 
despite being of that opinion, there is no means by which the Minister can 
overturn the grant.  If, however, the Warden were to refuse the grant, then 
an appeal could be made to the Minister pursuant to s.56 of the Mining 
Act and in the course of making a decision on the appeal the Minister 
could, under S111A, refuse to grant in the public interest. 

122  I consider that it is unnecessary at present for me to answer the 
question.  My reasons are that I have left it open to the parties to argue 
whether or not the grounds of objection ass particularised by the objector 
do in fact raise matters of public interest for purposes of s.111A and, in 
any event, I think it is appropriate that I hear further argument on the point 
before I make a decision. 

 

123  The motion to dismiss the objector’s second ground of objection is 
dismissed.   
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