
[2001] WAMW 9 
NICHOLLS SM 

 
JURISDICTION : MINING WARDEN, WESTERN AUSTRALIA 

 
TITLE OF COURT :  OPEN COURT 

 
LOCATION :  MARBLE BAR SITTING AT SOUTH HEDLAND 

 
CITATION : KALLENIA MINES PTY. LTD. –v- WELCOME 

STRANGER MINING COMPANY N.L. 
 
CORAM : MR P.A. NICHOLLS SM 

 
HEARD : 14 SEPTEMBER 2000  

 
DELIVERED : 30 APRIL 2001 

 
PUBLISHED : 30 APRIL 2001 

 
FILE NO/S : PLAINT 2/990 

 
TENEMENT NO/S : ML46/186 

 
BETWEEN : KALLENIA MINES PTY. LTD. 
  Plaintiff 
 
  and 
 
  WELCOME STRANGER MINING COMPANY N.L. 
  Defendant 
 

 
 
 
Catchwords: 
Forfeiture – expenditure conditions – alleged non-compliance – mining lease 
 
Legislation: 
Mining Act (WA)  s.98 
 
 
 

Document Name:  [2001] WAMW 9 Page 1 



[2001] WAMW 9 
NICHOLLS SM 

Result:    Plaint dismissed 
 
 
 
Counsel: 
 
Plaintiff  : Mr G.H. Lawton 
Defendant : Mr N.P. Gentilli 
 
Solicitors: 
 
Plaintiff : Lawton Gillon 
Defendant : Jackson McDonald 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Document Name:  [2001] WAMW 9 Page 2 



[2001] WAMW 9 
NICHOLLS SM 

 

Introduction 
 
The defendant company is the holder of mining lease 46/186 which is situated 
approximately 10km south of Nullagine (“the tenement”). The plaintiff company has 
applied for forfeiture of the tenement on the grounds of non-compliance with 
expenditure conditions for the year ending 5 June 1999. The sum of $98,600.00 was 
required to be expended or caused to be expended in mining on or in connection with 
mining on the tenement.  A Form 5 expenditure report for the plainted year was 
lodged, claiming expenditure of $110,832.00 (exhibit 2).  Only 2 witnesses gave oral 
evidence:  Mr William Robert Richmond on behalf of the plaintiff and Mr Nigel Jay 
Cranley on behalf of the defendant. The evidence of a chartered accountant, Mr 
Christopher James Bath, the secretary of the defendant company, was given on 
affidavit (exhibit 11) and tendered pursuant to section 1305 of the Corporations Law.  I 
accept that the invoices, being annexures to the affidavit, were paid.  The total 
expenditure claimed in exhibit 11 for the tenement was $160,631.00, according to the 
total of the amounts set out in the schedule of the defendant’s closing submissions.  
The onus of proof of non-compliance with expenditure conditions rests upon the 
plaintiff: Re Heaney; ex parte Flint -v- Nexus Minerals NL lib no. 970065.  That 
decision is also authority for the proposition that the Form 5 expenditure report 
(exhibit 2) constitutes a statement against interest so that the contents can be treated as 
evidence of the truth of those contents.  However, in this case the defendant relied 
upon the affidavit of Mr Bath to substantiate the expenditure, not the Form 5 
expenditure report. 
 
Credibility of witnesses 
 
Mr Richmond is a prospector and director of the plaintiff company.  He said that he 
was familiar with the tenement and that he had inspected the tenement in January 
1998, June 1998, August 1998, Sept 1998, Feb 1999 and Aug 1999.  In August 2000 
he took photographs of the tenement.  During these visits he spent up to 2 hours on the 
tenement.  I accept his evidence insofar as it relates to the above matters. 
 
The photographs of the tenement which are exhibits 4 to 7, show the undulating terrain 
of the tenement, including hills.  The tenement is 98.5 hectares in area, nearly 10 
square kilometres.   Mr Richmond admitted that there had been an enormous amount 
of drilling done on the tenement.  The defendant’s witness, Mr Cranley, prepared a 
report which referred to drilling on the tenement during the plainted year.  Mr 
Richmond denied that drilling had taken place during that year and said he believed 
that the invoices for drilling were a fabrication.   
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In the reasons for decision of Panda Holdings Pty. Ltd. -v- William Robert Richmond 
heard 9 July 1997 Warden Heaney found that the only inference was that Mr 
Richmond, the same person who gave evidence on behalf of  plaintiff in this matter, 
was not truthful when he completed and filed his own Form 5s for numerous 
tenements. 
 
As a result of viewing the photographs of the tenement, the assertion that Mr Cranley 
had fabricated reports of drilling, the adverse findings of Warden Heaney in Panda 
Holdings with regard to Mr Richmond and considering the demeanour of Mr 
Richmond in the witness box, I find that Mr Richmond’s evidence was not convincing, 
or reliable. 
 
Mr Nigel Cranley is a geologist who worked on contract for the defendant until 
December 2000.  He does not have any financial links with the defendant company 
and is not a director.  Mr Cranley made reasonable concessions when questioned.  I 
find that he was an honest and reliable witness.  Wherever his evidence is different 
from that of Mr Richmond, I prefer the evidence of Mr Cranley. 
 
Details of expenditure claimed 
 
I will now deal with the expenditure claimed, using the schedule from the defendant’s 
closing submissions. 
 
Annexure 
No. 

Details of Claim Amount 
Allowed 

CJB3 
Page 47 

Ellandale Travel  
Airfare apportionment for Mr J Bunting to fly from Perth to 
Newman and return – I note the number 23-477 written on the 
copy invoice is a code for the tenement.  Mr Bunting was at the 
tenement in May 1998 with Mr Cranley. 

$200.00

CJB4 
Page 48 

Budget Rent a Car  
The Budget invoice is for a total of $848.40.  The only code 
written thereon is for the tenement, whereas Mr Cranley did 
say he went to other tenements.  I accept the allocation in 
proportion to the allocation for the airfare invoice, that is to say 
two sevenths of the total cost which is $242.42. 

$242.42

CJB5 
Page 52 

Aerial Surveys Australia  
Most of the Aerial Surveys Australia invoice speaks for itself.  
I accept Mr Cranley’s evidence as previously stated although at 
page 39 of the transcript he said that probably 10% was for the 

$11,810.00

Document Name:  [2001] WAMW 9 Page 4 



[2001] WAMW 9 
NICHOLLS SM 

exploration licence and not for the tenement.  Allow 40% of 
$9,000 = $3,600 + $2,500 for the ground targets survey + 
$2,640 for the preparation of orthophotos + $2,000 + $1,070. 

CJB6 
Page 53 

Department of Minerals and Energy  
Tenement rent of $9,860.  Regulation 96C (2a) was gazetted on 
11 June 1999 and provides that rent “may be used in the 
calculation of expenditure…”  I do not consider that it should 
have any retrospective effect.  In any event, the rental cost does 
not further the objects of the Act. 

Nil

CJB7 
Page 56 

Corporate Tenement Services  
Administration charges allowed. 

$60.00

CJB8 
Page 58 

Seismic Supply International Pty. Ltd.  
On its face the invoice which was referred to in passing at 
transcript page 40 appears to relate to drill samples.  However, 
Mr Cranley did not sufficiently identify that invoice at page 58 
of Mr Barr’s affidavit to be connected with the tenement.  The 
coding written on page 58 and allocation between two codes 
does not correspond with the previous coding for the tenement.  
Accordingly I am not satisfied that this invoice relates to the 
tenement. 

Nil

CJB13 
Page 80 

Plutonic Geological Services 
Invoice from Mr Cranley for work done by Mr Cranley in June 
1998.  The timesheet of Mr Cranley for June 1998 has an 
allocation for 19 days, 7 days should be deducted for reports, 
moving and in respect of another tenement, thereby reducing 
the claim from 19 days to 12 days. 

$4,332.25

CJB9 
Page 61 

Kesli Chemicals Pty. Ltd. 
On its face this invoice relates to work claimed by Mr Ruane 
for the period 16 July 1998 to 30 July 1998.  Mr Cranley gave 
evidence that Mr Ruane was dissatisfied with the direction the 
company was taking with the Golden Eagle project which was 
both the tenement and an exploration licence and that he 
wanted to produce a notice of intent to mine.  Mr Cranley said 
that Mr Ruane was more concerned with upgrading the 
resource and less concerned with mapping and soil sampling.  
As Mr Ruane was not called to give evidence I am not satisfied 
that the invoice should be allocated to the tenement.  No reason 
was given why Mr Ruane was not called to give evidence.  
Accordingly I do not propose to allow this claim. 

Nil

CJB10 
Page 62 

Alan Bradley 
Invoice for labour at $160.00 per day from 7 July 1998 to 13 

Nil
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July 1998.  Mr Bradley was a field hand.  Mr Cranley said that 
he did not instruct him to do anything during the period and 
that any instruction would have come from Mr Ruane.  Mr 
Cranley did not know what Mr Bradley did in the period. I am 
not satisfied that this has sufficient connection with the 
tenement. 

CJB11 
Page 65 

Alan Bradley 
Invoice from Alan Bradley for labour at $160.00 per day from 
27 June 1998 to 8 July 1998.  Mr Cranley said he did not know 
what Mr Bradley did in the period from 7 July to 13 July but 
after looking at his invoice and timesheet for assistance said 
that before the drilling could be done drill pads had to be 
organised and he thought that was what Mr Bradley was doing 
in the period from 27 June to 8 July 1998.  No reason was 
given why Mr Bradley was not called to give any evidence and 
Mr Cranley did not have any first hand knowledge.  He put 
forward the proposal that Mr Bradley was organising the drill 
pads but I am not satisfied there is sufficient evidence to 
connect the invoice with the tenement.  This particular invoice 
and many of the invoices in the affidavit do not specify the 
tenement or for that matter any tenement.  The defendant 
conducted its case on the basis of Mr Barr’s affidavit as 
explained by Mr Cranley.  I am not satisfied there is a 
sufficient connection for this particular invoice and several 
other invoices face the same difficulty. 

Nil

CJB12 
Page 67 

Shire of East Pilbara Rates 
Rates are not necessarily a claimable expenditure for the 
plainted year.  The amount claimed of $4,981.66 for rates for 
the tenement is not allowed.  As Mr Lawton pointed out in his 
submissions the number of tenements held by the defendant 
within the Shire of East Pilbara is one important reason why 
the allocation of expenditure for the tenement should have been 
done carefully.   

Nil

CJB14 
Page 88 

Conglomerate Hotel & Store 
Mr Cranley apportioned between the tenement and the 5 Mile 
project.  The first invoice of $840 has been allocated by Mr 
Cranley as $600 for the tenement and the second invoice of 
$341.21 has been allocated as to 70% for the tenement.  I 
accept Mr Cranley’s evidence in this regard. 

$600.00
$238.00

CJB15 
Page 61 

Seismic Supply Caltex 
Invoice for sample bags etc for the reverse circulation drilling 

$301.70
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program.  Mr Cranley allocated the expenditure as being 
$301.70 for the tenement.  

CJB16 
Page 92 

GD & AM Transport 
Invoice for transporting dozer from Boddington to tenement.  
Mr Cranley saw the bulldozer at the tenement, said that the 
bulldozer was owned by Mr Trevor Sims who had done 
previous pad construction at Nullagine and that Mr Sims had 
been asked to transport the dozer from Boddington where he 
lives, to the tenement.  This claim is supported by CJB23 at 
page 106, and the invoice from Nor-West Stone. This item is 
allowed at $3,700. 

$3,700.00

CJB17 
Page 95 

Ellandale Travel (WA) Pty. Ltd. 
Airfare from Perth to Newman and return in respect of work to 
be done at the tenement – allowed. 

$701.80

CJB18 
Page 97 

Corporate Tenement Services 
Invoice for tenement and other tenements – allowed. 

$120.00

CJB19 
Page 96 

Plutonic Geological Services 
Invoice from Mr Cranley for work done in July 1998 being 16 
days at $350.00 per day plus expenses – allowed. 

$5,622.00

CJB20 
Page 101 

Budget Rent A Car 
Invoice for Mr Cranley’s trip to Nullagine – allocated amount 
for the tenement of $650.40 

$650.40

CJB21 
Page 102 

Budget Rent A Car  
Invoice for Mr Ruane – allocated amount of $200.00 allowed. 

$200.00

CJB22 
Page 104 

Blue Spec Mining 
Invoice for drilling for period from 25 July to 8 August 1998 – 
amount was allocated between 5 Mile and the tenement by Mr 
Cranley.  Total invoice was for $50,571.00 but only $45,000.00 
was paid and 57% was allocated to the tenement for a figure of 
$25,650.00 

$25,650.00

CJB23 
Page 106 

Nor-West Stone 
$3,550.00 of which one third was for drill pads on the tenement 
allocated by Mr Ruane on the face of the invoice.  The 
document and the allocation speaks for itself.  Allow one third 
of  $3,550.00. 

$1,183.34

CJB24 
Page 108 

Plutonic Geological Services 
Invoice for August 1998 from Mr Cranley – 16 days at $350.00 
per day plus expenses allowed at $5,640.15. 

$5,640.15

CJB25 
Page 112 

Nor-West Stone 
Invoice for 6 drums filled and sent to Perth.  Allocation 
between the tenement and the exploration licence was not 

$215.00
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explained.  Allow one half of total for the tenement which is 
$215.00 

CJB26 
Page 113 

Alan Bradley 
Invoice for labour at $160.00 per day from 25 August to 6 
September 1998 and also at page 115, work for the period from 
20 July to 9 July 1998 at $170.80.  On page 113 there is an 
allocation of the work between the tenement and the 
exploration licence which seems to indicate that one third 
should be allocated to the tenement and two thirds to the 
exploration licence.  The fact that work may have been done 
away from the tenement does not prevent it being claimed in 
respect of the tenement, provided there is no doubling up.  I 
accept the allocation on the invoice – allow one third of 
$4,244.10 which is $1,414.70. 

$1,414.70

CJB27 
Page 117 

L.N.C. Drilling Services 
Invoice for a total of $5480.00 has been allocated on the 
bottom of the document equally between the exploration 
licence and the tenement.  Allow one half of $5480.00 which is 
$2740.00 

$2,740.00

CJB28 
Page 118 

Quint & Co. 
Invoice for casing and other items for water bores within 
Cajebut Creek.  In principle this could be for mining work in 
respect of the tenement but it is not clear from the invoice itself 
nor from the evidence from Mr Cranley whether this invoice 
has been the subject of a claim in respect of the exploration 
licence or whether it should be allocated to the tenement.  In 
those circumstances I do not propose to allow it. 

Nil

CJB29 
Page 119 

Petara Exploration Pty. Ltd. 
Invoice from Mr Alcock for professional services in the period 
1 Sept to 30 Sep 1998 being 22 days at $300.00 per day plus 
expenses.  The invoice has an allocation thereon of 20% of the 
total of $6,609.45 for the tenement.  Mr Alcock was a director 
of the defendant and Mr Cranley said he was assisting Dr 
Ruane – not allowed because of insufficient cogent evidence. 

Nil

CJB30 
Page 121 

Alan Bradley 
Invoice for labour at $75.00 per day for the period from 18 
September to 28 September for a total of $1,918.31 including 
expenses.  There was no evidence whether this total had been 
allocated to the exploration licence or the tenement.  There was 
nothing on the face of the invoice to indicate whether it should 
be allocated to the tenement or the exploration licence.   

Nil
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Accordingly I do not propose to allow it.   
CJB31 
Page 125 

Alan Bradley 
Invoice for labour for the period 16 September to 29 September 
1998 being $2,240.00.  There was no evidence to say one way 
or the other whether this work had been allocated to the 
exploration licence or the tenement.  Accordingly I am not 
prepared to accept it without clear evidence that this invoice 
should be allocated to the tenement. 

Nil

CJB32 
Page 126 

Ultra Trace Analytical Laboratories 
Invoice for $537.60.  This is for the analysis of mineral 
samples and it appears on the face of the invoice to relate to the 
tenement so the item is allowed. 

$537.60

CJB33 
Page 133-6 

Ultra Trace Analytical Laboratories 
Allocated between the exploration licence and the tenement.  
Allow half of invoice. 

$94.80

CJB34 
Page 137 – 
140 

Ultra Trace Analytical Laboratories 
Mr Cranley said that $1,726.20 had been allocated for the 
tenement on the invoice 13160 at page 139 and for the total of 
invoice 13194 on page 140 being $593.40.   

$1,726.20
$593.40

CJB35 
Page 141 

Resource Mapping Pty. Ltd. 
For map tenement – allowed 

$22.50

CJB36 
Page 142 

Petara Exploration Pty. Ltd. 
Invoice from Mr Alcock for total of $3,600.00 for professional 
services for the period 1 December to 24 December 1998 being 
12 days at $300.00 per day.  There is an allocation on the foot 
of the invoice of one quarter of the fee in relation to the 
tenement.  Mr Cranley at transcript page 52 could not comment 
on the allocation because he did not know how many days Mr 
Alcock spent.  In that regard the invoice allocation at the foot is 
not detailed nor explained by evidence.  I am not prepared to 
accept the invoice as being sufficient for the purpose of 
allocating work in respect of the tenement. 

Nil

CJB37 
 

Continental Resource Management Pty. Ltd. 
Fees in relation to initial or reserve calculations in respect of 
the tenement.  A report was submitted as exhibit 16 from 
Continental Resource Management – allowed at $17,000.00. 

$17,000

CJB38 
Page 151 

Oretest 
Invoice for metallurgical test work on samples – allowed at 
$2,025.00 

$2,025.00

CJB39 
Page 152 

Petara Exploration Pty. Ltd. 
Invoice from Mr Alcock for professional services for the period 

Nil
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from 1 January to 31 January 1999 being 20 days at $300.00 
per day plus expenses for a total of $6,310.85.  There is an 
allocation written on the foot of the invoice which appears to 
indicate that $900.00 should be allocated to the tenement.  Mr 
Cranley said this was for assisting Dr Ruane with the notice of 
intent.  However, there was no further explanation from Mr 
Cranley and it is simply a bare allocation without explanation.  
Mr Alcock did not give evidence.  I am not prepared to allow 
this allocation. 

CJB40 
Page 154 

Plutonic Geological Services 
Invoice from Mr Cranley for January 1999 claiming 4 days at 
$350.00 in respect of the tenement with expenses at $1,439.60 
– allowed. 

$1,439.60

CJB41 
Page 159 

Raymar Pty. Ltd. 
Invoice for ore reserve estimation study.  Raymar Pty. Ltd. 
produced a report which became exhibit 17.  Allowed at 
$4,550.00 

$4,550.00

CJB42 
Page 160 

Petara Exploration Pty. Ltd. 
Invoice from Mr Alcock for professional services for the period 
from 1 February to 28 February 1999 being 20 days at $300.00 
per day plus expenses for a total of $6,000.00.  There was no 
evidence from Mr Alcock and the allocation at the foot of the 
document has not been satisfactorily explained.   Mr Cranley 
had no personal knowledge of the allocation to the tenement -  
not allowed. 

Nil

CJB43 
Page 162 

Plutonic Geological Services 
Invoice from Mr Cranley for 2.5 days at $350.00 per day 
should be for February 1999 not January 1999 as stated – 
allowed 

$880.00

CJB44 
Page 165 

Kesli Chemicals Pty. Ltd. 
Invoice 9311 from Dr Ruane for a total of $2,000.00 for 
consulting services for the period from 1 March to 31 March 
1999 being 4 days at $500.00 per day plus further invoice 9314 
for a total of $5,081.88 again from Dr Ruane.  Mr Cranley said 
that after Raymar submitted their report that Dr Ruane went 
through everything again, including the drill sections and plans 
and did his own calculations and that the pressure was on him 
to come up with a mineable reserve.  I am satisfied this work 
was in respect of the tenement – allowed at $7,081.00 

$7,081.00
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CJB45 
Page 169 

Petara Exploration Pty. Ltd. 
Invoice from Mr Alcock for professional services for period 1 
March to 31 March 1999 being 24 days at $300.00 per day for 
a total of $7,200.00.  Again this has an allocation which 
appears to be $1,200.00 for the tenement but there is no 
explanation of this except that Mr Cranley could say that it may 
have been for Mr Alcock assisting Dr Ruane.  I am not satisfied 
that there is sufficient evidence for this item. 

Nil

CJB46 
Page 171 

Plutonic Geological Services 
Invoice from Mr Cranley for March 1999 claiming 4.5 days at 
$350.00 for the tenement plus expenses for a total of $1607.00 
– allowed 

$1,607.00

CJB47 
Page 175 

Petara Exploration Pty. Ltd. 
Invoice from Mr Alcock for professional services for the period 
1 April to 30 April being 15 days at $300.00 per day for a total 
of $4,500.00.  There is an allocation at the foot of $3,500.00 for 
“Golden Eagle”.  Mr Cranley said that this would have been for 
assisting Dr Ruane but I am not satisfied there is sufficient 
evidence or explanation to justify this item being allowed. 

Nil

CJB48 
Page 177 

Ultra Trace Pty. Ltd. 
Invoice for analysis of mineral samples – one half allocated for 
tenement and therefore allowed at $28.00 

$28.00

CJB49 
Page 179 

Plutonic Geological Services 
Invoice for April 1999 from Mr Cranley claiming 9.5 days at 
$350.00 per day plus expenses for the tenement for a total of 
$3,385.00 – allowed at $3,385.00. 

$3,385.00

CJB50 
Page 185 

Plutonic Geological Services  
Invoice for May 1999 from Mr Cranley claiming 7 days at 
$350.00 per day for a total of $2450.00.  This is a claim for 
writing the annual report for the tenement being exhibit 15 – 
allowed at $2450.00 

$2,450.00

Total    $109041.86 
 
 
 
 
A warden sitting in open court is not bound by the rules of evidence.  The warden is 
discharging an administrative function, albeit that the warden is required is to act 
“judicially”.  I accept Mr Richmond was a director of the plaintiff company and that 
incorporation of the plaintiff and its status are not required to be strictly proven.  I 
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accept the existence of the plaintiff company, without resort to the formalities required 
in a court of law. 
 
 
Conclusion 
 
I am satisfied that the defendant has expended or caused to be expended the sum of   
$109,041.86 in mining on or in connection with mining on the tenement for the 

plainted year.  Accordingly, the plaint is dismissed. 
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