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THE PROCEEDINGS 

1  Rosanne Holdings Pty Ltd (“Rosanne”) is the holder of exploration 
licences 69/1069 and 69/1070.  Rosanne has lodged an application for the 
grant of certificates of exemption in respect of both of its exploration 
licences for the year ended 31 October 2000.  On 22 November 2000 
Richard Parker (“Parker”) lodged objections (“the Parker objections”) to 
the granting of the certificates of exemption.  On 28 November 2000 
Stephen Grant Povey (“Povey”) lodged objections (“the Povey 
objections”) to the granting of the certificates.  At the same time as Parker 
lodged his objections to the grant of the certificates of exemption he 
lodged plaints 12 to 13H/001 (“the Parker plaints”) seeking forfeiture of 
the two exploration licences for non-compliance with the expenditure 
condition for the year ended 31 October 2000.  Povey also lodged, on 28 
November,  two plaints for forfeiture (14 to 15H/001) seeking forfeiture 
of the exploration licences upon the ground of noncompliance with the 
expenditure condition for the year ended 31 October 2000 (“the Povey 
plaints”). 

THE PRELIMINARY ISSUES 

2  Mr Workman, acting on behalf of Parker, lodged a minute of 
proposed orders.  He seeks from the Warden an order that all matters be 
heard together, namely, the application for exemption, the Parker 
objections, the Parker plaints, the Povey objections and the Povey plaints.  
He also seeks that, after hearing all of the evidence, the Warden deliver 
reports and recommendations to the Minister in respect of all matters 
except the Povey plaint and that the report and recommendation in respect 
of the Povey plaint be delivered, if required, only after final 
determination, either by the Minister or the Warden, of the Parker plaints.  
As an alternative, Mr Workman seeks an order that all matters except the 
Povey plaints be heard together and that the Povey plaints be listed for 
mention only on the hearing date of the other matters and that the Povey 
plaints be subsequently listed for hearing after final determination, either 
by the Warden or Minister, of the Parker plaints. 

3  Mr Workman’s minute also dealt with disclosure and an access 
agreement between the parties and the terms of a confidentiality 
undertaking which it was proposed should be entered into in respect of a 
specified agreement between the Ngaanyatjarra Land Council, Stanley 
Mervyn, Rosanne, and Cobra Resources.  Both Rosanne and Povey agreed 

Document Name:  [2001] WAMW 9. KC Page 4 



[2001] WAMW 12 
 

with the orders proposed by Mr Workman in respect of disclosure and the 
confidentiality agreement. 

4  The parties were not in agreement, however, as to how and when 
each of the exemption applications, the objections and the plaints were to 
be heard nor as to the procedure to be followed after hearing of each of 
those matters. 

5  Mr Workman, on behalf of Parker, argued that where any objector 
successfully objects to the granting of a certificate of exemption the 
successful objector obtains no rights under the legislation as a 
consequence of the refusal by the Minister to grant a certificate of 
exemption.  It is, it was submitted, not in the best interests of the 
administration of the Mining Act for there to be separate hearings for the 
exemption applications and each of the objections thereto because of the 
duplication of evidence and the unnecessary incurring of costs.  As to the 
joint hearing of all of the plaints and of the exemption applications and 
objections thereto, Mr Workman submitted that the evidence and factual 
issues were the same and should therefore all be heard together.  
Mr Adams, for Rosanne, agreed with those submissions.  He argued that 
Rosanne’s concern was to avoid multiplicity of proceedings.  It was also 
submitted that, given it is accepted that one of the primary objectives of 
the Mining Act and the legislative policy of the Act is to encourage 
activity on the ground, the hearing of all matters together would result in a 
more speedy resolution of the issues and ensure that as soon as is possible 
the ground the subject of the exploration licences would become available 
for a continuation of mining activities.  That would not occur, he said, if 
all matters were not heard and determined concurrently.  Mr Adams said 
that the regulations require a joint hearing of all matters.  In particular, he 
referred to regulations 55 and 56.  Regulation 56 requires the Warden to:  
“…receive evidence in Open Court in support of the application…and in 
support of any objection”.  He also referred to the provisions of s.102(6) 
of the Act which requires the Warden to, as soon as practicable after 
hearing the exemption application, provide a report and recommendation 
to the Minister.  He pointed out that the Act and regulations contain no 
power or authority for the Warden, after hearing evidence in support of 
more than one objection to the granting of a certificate of exemption, to 
indicate to the Minister whether one or other of the objections had been 
“successful”.  He submitted that all that the legislation intended was that 
the Minister, following the hearing before the Warden, have all material 
which was put before the Warden placed before the Minister so that the 
Minister, having received the Warden’s report and recommendation, may 
decide to grant or not to grant a certificate of exemption. 
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6  It is my understanding that Povey also agrees that all matters should 
be heard together but that Povey does not agree that Parker, by lodging his 
plaint first, achieved any “priority” which would have the consequence 
that, upon the Minister deciding to forfeit one or both of the exploration 
licences, it would be Parker who would achieve a right in priority instead 
of or ahead of Povey to mark out and apply for a tenement over the 
forfeited ground. 

7  Mr Aristei agreed that both the exemption applications and the 
objections thereto could be heard together.  He also agreed that both of the 
plaints could be heard together but did not agree that the plaints should be 
heard at the same time as the exemption applications and objections were 
heard.  In relation to the question of whether or not the plaints should be 
heard at the same time as the exemption applications and, further, whether 
or not the conclusions of the Warden should be delivered in respect of all 
matters at the same time (if they were all heard together), Mr Workman 
submitted that Parker, having lodged his plaints first in time, had “a right 
in expectancy”.  That right, he said, arose out of the provisions of s.100(2) 
of the Mining Act whereby a “successful” applicant for forfeiture has a 
14-day right in priority to mark out or apply for the grant of a tenement 
over the land the subject of the forfeited tenement.  That, he said, is a 
“reward” for bringing the action by way of plaint and is an integral part of 
the self-policing objectives of the legislation.  It was submitted that 
Parker’s right in expectancy included the expectation that the Minister, if 
the plaint was successful, would deal first with the plaint that had been 
lodged first in time.  One reason, it was suggested, that the “first in time 
rule” should apply was to avoid “piggyback plainting” whereby 
subsequent plaintiffs, with no intention or capacity to take an active part 
in the hearing other than to rely on the evidence brought by the first in 
time plaintiff, would be able to lodge plaints and then be in a position to 
seek to obtain or exercise the right in priority given by s.100(2) to mark 
out or apply for a tenement over the forfeited ground. 

8  Mr Aristei argued that there was no “first in time rule”.  He 
submitted that Mr Parker held no “right in expectancy” arising out of his 
prior lodgment of the Parker plaint.  He pointed out that there are no 
express provisions in the Act or regulations whereby it is appropriate or 
permissible for the Warden to allocate any priority where plaints between 
competing plaintiffs have been lodged in respect of the same tenement.  It 
was submitted that what should happen is that the plaints should be heard 
together, the Warden should consider the evidence and make appropriate 
recommendations to the Minister and that the Minister should then 
determine whether Parker or Povey or neither was entitled to any right in 
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priority pursuant to s 100(2).  In response to Mr Workman’s suggestion 
that a first in time rule would defeat “piggyback plainting”, Mr Aristei 
said that, by way of counter-example, the existence of any first in time 
rule might result in “dummy plainting” whereby plaints may be lodged 
merely for the purpose of protecting the tenement holder from having his 
or her tenement forfeited as a consequence of the plaint of a third party, 
whereas if the “dummy” plaintiff were to succeed, the tenement holder 
would not lose control of the ground.  It was submitted that both the 
Warden and the Minister, in deciding whether one or other of several 
plaintiffs should be given a right in priority pursuant to s.100(2), could 
take into account such relevant factors as the intentions, financial capacity 
and ability of the plaintiff to work the ground. 

9  Mr Adams indicated that his client held no particular view one way 
or the other on the “priority” issue. 

CONCLUSIONS 

Priority of  Plaints 

10  In my opinion there is a rule of substantive law and of procedure 
implied by the Mining Act and regulations in respect of the hearing of 
plaints for forfeiture and in respect of the creation of a right in priority 
pursuant to s 100(2) of the Mining Act which rule may conveniently be 
described as “the first in time rule”.  I consider that to be implicit in the 
legislative scheme which has been set up pursuant to the Mining Act and 
regulations wherein the conduct of proceedings and possible outcomes 
from proceedings for forfeiture of mining tenements are described. 

11  Section 98 of the Mining Act provides that any person may apply for 
forfeiture of an exploration licence or mining lease where the expenditure 
requirements of the Act are not being complied with.  There is a time 
limitation imposed by subsection (2), namely, 8 months from the end of 
the expenditure year in respect of which the non-compliance is alleged.  
Before forfeiture of an exploration licence can take place a number of 
steps must be followed and a number of matters must be established.  The 
Warden must first conduct a hearing in Open Court.  That envisages that 
the tenement holder and the plaintiff must be given an opportunity by the 
Warden to present evidence and to cross-examine witnesses and make 
submissions in respect of matters which are relevant to the determination 
of the forfeiture application.  After hearing any such evidence and 
submissions on behalf of the parties there are a number of outcomes 
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which may ensue.  Firstly, the Warden may find that there has been full 
compliance with the expenditure conditions.  In such a case there would 
be no option available for the Warden other than dismiss the application.  
Secondly, the Warden may find that non-compliance has not been proved.   
In my opinion, in such a case, it would be appropriate for the Warden to 
proceed upon the basis that the applicant for forfeiture carried the onus of 
proof of non-compliance, that that burden had not been satisfied and that, 
therefore, the application should be dismissed.  The third outcome would 
be for the Warden to find that, on the balance of probabilities, non-
compliance with the expenditure requirement had been proved.  In that 
case the Warden must then decide whether to recommend forfeiture of the 
licence or, as an alternative to forfeiture, impose a penalty not exceeding 
$5000 or, finally, to dismiss the forfeiture application even though there 
has been a non-compliance with the expenditure condition.  The power of 
the Warden to make a forfeiture recommendation is governed by the 
condition precedent set out in s 98(5), namely, that no such 
recommendation is to be made unless the Warden is satisfied that the non-
compliance is “…in the circumstances of the case, of sufficient gravity to 
justify the forfeiture”.  It would therefore seem that the discretion to 
impose a penalty not exceeding $5000 is one which may only be 
exercised where the non-compliance has been proved but where the case 
is one which presents circumstances such as cannot cause the non-
compliance to be characterised as being of sufficient gravity to justify the 
forfeiture.  Further, it would seem that the power to dismiss the 
application would also be exercisable where there has been a non-
compliance which is not such as to satisfy the Warden of the sufficient 
gravity required to justify forfeiture.  It may also be arguable that it could 
be open to a Warden, in the proper exercise of the Warden’s discretion to 
dismiss the application, to dismiss it even where there has been a non-
compliance and even where the non-compliance is of sufficient gravity to 
justify the forfeiture, but where, for some compelling reason it is, 
nevertheless, not appropriate for a forfeiture recommendation to be made.  

12  It is only if the Warden makes a recommendation to the Minister 
pursuant to s 98(6) of the Act, recommending forfeiture, that the Minister 
has any role to play in the forfeiture application unless, pursuant to 
subsection (7) the holder or lessee satisfies the Minister that the non-
compliance was occasioned by a strike.  Pursuant to s 99, the Minister, 
after receiving the Warden’s recommendation, may declare the tenement 
forfeited or impose a $5000 or less monetary penalty, as an alternative to 
forfeiture, or determine not to forfeit the exploration licence or impose 
any penalty at all.  Both the Warden and the Minister, upon imposing any 
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monetary penalty as an alternative to forfeiture, may “award” the whole or 
part of the penalty to the applicant. 

13  Section 100(2) says that where an exploration licence is forfeited 
pursuant to s 99: 

“…the applicant for forfeiture has, for a period of 14 days after 
the date of the publication of the notice of forfeiture…in the 
Government Gazette, a right in priority to any other person to 
mark out or apply for, or both, a mining tenement upon the whole 
or any part of the land that was the subject of the forfeited 
licence or lease.” 

14  It is well accepted that it was the intention of Parliament, in enacting 
those provisions of the Mining Act which allow any person to object to 
the grant of a mining tenement, or to object to the grant of a certificate of 
exemption or to make application for the forfeiture of mining tenements 
because of non-compliance with the expenditure conditions which attach 
to such tenements, to encourage self-regulation and “private policing” 
within the mining industry.  By that means (but not only by that means) 
Parliament has sought to achieve its overall objective of ensuring that the 
mineral wealth of the State is exploited in an ordered and controlled and 
continuous manner and that the ground in which such mineral wealth is 
located is not simply held by tenement holders who are unwilling or 
unable for good reasons to prospect or explore or mine the ground the 
subject of mining tenements.  The expenditure conditions, which are 
imposed upon every tenement and which must be complied with except 
where a certificate of exemption is granted, are an important element of 
that legislative objective.  The provisions of s 100, whereby an applicant 
for forfeiture may, where surrender or forfeiture of a tenement occurs 
following the lodging of a plaint for forfeiture, gain a marking out or 
application priority are one means whereby both self-regulation and self-
policing are encouraged.  The self-regulation, from the point of view of 
the tenement holder, arises in the form of an incentive to avoid the risk of 
a forfeiture application by complying with the expenditure requirements 
or, alternatively obtaining a certificate of exemption.  The self-policing 
aspect arises in the form of the incentive given to the interested third party 
in the form of the potential to gain a priority right to mark out or apply for 
a tenement over the forfeited ground.  Both of those incentives, that is, to 
the tenement holder and to the interested third party, are very important 
and significant ingredients in the overall legislative scheme.  In the 
interpretation of the legislation it is essential to keep those important 
objectives in mind and to ensure that their value and effectiveness is not 
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undermined in such a way as to lessen or negate their capacity to achieve 
the intended objectives.  It is important to ensure that the integrity of the 
legislative scheme and objectives are preserved and seen by those 
involved in the mining industry to be preserved. 

15  In the interpretation of the provisions of the Act related to the 
making of applications for forfeiture of exploration licences and the 
outcomes and consequences therefrom it is of significance that there is no 
express provision setting out any procedure whereby, if plaints for 
forfeiture by different plaintiffs in respect of the same tenement and for 
the same expenditure year are heard together, having been lodged at 
different times, either the Warden or the Minister may, as between the 
plaintiffs where the Warden or Minister considers it appropriate to impose 
a penalty or to award some or all of a penalty to a plaintiff or whereby, for 
purposes of s 100(2), the subject tenement is forfeited and a right in 
priority to mark out or apply for a mining tenement thereby arises the 
Minister or Warden may select one of the plaintiff’s who is to have 
priority or, to take it a step further, whether there should be a priority 
listing of plaintiffs or how the monetary penalty, if any, is to be dealt with.    
If, for example, there were three applicants whose applications for 
forfeiture were all heard together and the Warden or the Minister decided 
that it was appropriate to impose a monetary penalty on the tenement 
holder as an alternative to forfeiture, would each of the applicants be 
entitled to a penalty of up to $5000; would the proper approach be that, 
regardless of how many applicants there were, no more than $5000 could 
be imposed?  If no more than $5000 could be imposed and the Warden or 
Minister decided to award the penalty, would the proper course be to 
simply give each of the applicants one third of the amount imposed or 
should some consideration be given to whether or not any one of the 
applicants was more “deserving” of a larger monetary award than the 
others because, for example, of the nature or quality of the evidence 
presented by that applicant or, for example, because that applicant 
possessed some other attributes not possessed by the other applicants? 

16  If, as was suggested by Mr Aristei, the Warden, after concluding that 
the non-compliance was of sufficient gravity to justify forfeiture and so 
recommended to the Minister, the Warden was required in his or her 
recommendation to select one of the forfeiture applicants ahead of any 
other as being the applicant by whom the right in priority may be 
exercised, then upon what criteria should such a judgment be made and 
how should the Warden be made aware that the particular applicant fulfils 
such criteria.  Similar questions may be asked where, after receiving the 
recommendation of the Warden that there be forfeiture, the Minister, 
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pursuant to s 99, is required to decide whether or not the tenement should 
be forfeited so decides. 

17  If the Warden or the Minister is required to assess whether or not it is 
appropriate that one of several applicants be preferred to others and thus 
given the right in priority apply for or mark out a tenement over the 
forfeited ground without any express or, in my opinion, implied 
requirements or guidance being set out in the Act or regulations, a great 
deal of uncertainty would be created.  Further, there would thereby be 
created an opportunity for persons who have not done anything more than 
to take steps to ascertain that a plaint has been lodged to lodge subsequent 
applications for forfeiture, to play little or no constructive part in the 
hearing of the forfeiture application but to rely solely upon their own 
relative merits, for example, in terms of financial capacity, organisational 
capacity, past history of mining operations and practices, to endeavour to 
convince the Warden and the Minister that they, rather than the first in 
time applicant, should be given the opportunity to mark out or apply for a 
tenement in priority to other applicants.  That would surely, in my 
opinion, create a disincentive to relatively less experienced and less 
financially able persons to monitor activities on tenements and to lodge 
plaints for forfeiture in appropriate cases.  In other words, it would tend to 
be destructive, to that extent, of the self-regulating and self-policing 
objectives of the legislation. 

18  The provisions of s 98, 99 and 100 make no express mention of 
relative merit.  The decision as to whether a tenement should be forfeited 
or not is no way affected by the relative merit of the applicant.  The only 
questions to be asked are, firstly, whether or not there has be a non-
compliance, secondly, whether or not the non-compliance is of sufficient 
gravity to justify forfeiture and, whether such a forfeiture should occur.  If 
the case is one where forfeiture should happen, it does not matter whether 
the evidence produced was overwhelming or whether it was barely 
sufficient to prove the non-compliance and the sufficient gravity.  It does 
not matter whether the applicant for forfeiture is extremely wealthy or 
extremely poor.  It does not matter whether the applicant has extensive or 
no mining experience.  Those things may matter if and when a right in 
priority under s 100(2) is exercised and an application for the grant of a 
tenement must be determined but that is a different issue from that of 
whether or not there should be forfeiture.  In terms of the overall scheme 
of the legislation, the critical question which is to be asked by both the 
Warden and the Minister in determining the forfeiture application is, 
“Should this tenement holder retain this tenement?”  The critical question 
is not, “Should this applicant be entitled to mark out or apply for the 
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ground in priority to any other person?”  In my opinion that is a question 
which should not be asked at all in the determination of the forfeiture 
issue.  If there is only one plaintiff for forfeiture and the matter goes to the 
Minister upon the recommendation of the Warden, I do not see how the 
Minister or the Warden could give any consideration to the question of 
whether or not the successful plaintiff was of sufficient merit to be 
permitted to exercise the priority right created by s 100(2) or, more to the 
point perhaps, to say that the successful plaintiff did not merit the right to 
mark out or apply (as distinct from the granted) tenement in priority 
pursuant to s 100(2). 

19  In my opinion, s 100(2) is intended and designed to remove any 
element of competition during the 14-day priority period.  That is part of 
the incentive held out to potential applicants for forfeiture.  If, as was 
suggested by Mr Aristei, the position were that after the joint hearing of 
separate plaints for forfeiture leading to the Minister forfeiting an 
exploration licence, the provisions of s 105A applied, then, in my opinion, 
a number of anomalies would arise.  For example, it would be extremely 
difficult, if not impossible, for a prospecting licence or a mining lease to 
be properly marked out after the publication of the Minister’s notice of 
forfeiture in less time than it would take to lodge an application for an 
exploration licence where no marking out is required.  Would the effect of 
that be that unless a successful forfeiture applicant applied for an 
exploration licence, there would be little chance of anything being 
achieved by that applicant through the priority right afforded by s 100(2)?  
Alternatively, would the concurrent lodging of exploration licence 
applications (or indeed concurrent marking out of land for the purpose of 
any applications for prospecting licences or mining leases) result in the 
Warden being obliged to conduct a ballot as contemplated by s 105A?  In 
my opinion none of those things was envisaged or intended by Parliament 
in enacting the provisions of ss 98 to 100.   

  Section 105 A is a section of the Act which expressly manifests a 
legislative intention that those who are first in time are rewarded for their 
early actions.  Section 105A gives to priority to the first to comply with 
the initial requirement, namely, either marking out or lodging an 
application where no marking out is required.  The priority is a sufficient 
one, being a right in priority to grant of the prospecting, exploration 
licence or the mining or general purpose lease applied for. 
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20  I consider that the “first in time” approach to the interpretation and 
applications of the provisions of the Act related to forfeiture of 
exploration licences is consistent, for purposes of s.18 of the 
Interpretation Act 1984 (WA) which says: 

  “In the interpretation of a provision of a written law, a 
construction that would promote the purpose or object 
underlying the written law (whether that purpose or object is 
expressly stated in the written law or not) shall be preferred to 
a construction that would not promote that purpose or object”. 

21  The first in time rule is an interpretation which produces 
uncomplicated consequences.  It leads to no uncertainties of outcome.  It 
serves to achieve the self-policing objectives of the legislation.  It 
prevents the highly organised, highly experienced and well-financed 
plaintiff from effectively sweeping aside a prior in time plaintiff who does 
not have those qualities, but who has produced evidence sufficient to 
justify forfeiture and thus defeating the self-policing objective.  It avoids 
the real potential for what Mr Workman has described as “piggyback 
plainting” which, in my opinion, is not something which Parliament 
intended and nor should it be encouraged as it is contrary to the spirit of 
the legislation. 

 

22  For all of the above reasons it is my opinion that a plaint which is 
lodged prior in time to any other plaint for forfeiture should be finally 
determined before there is any determination in respect of any subsequent 
plaint whether that determination is by the Minister or by the Warden. 

A Joint Hearing 

23  I consider that it is appropriate that there be a joint hearing of the 
applications for exemption and of all objections thereto.  The issue is the 
same in respect of each exemption application, namely, whether or not it 
is appropriate for the Minister to grant a certificate of exemption and the 
question for the Warden in each case is the same, namely, whether or not 
the Warden should recommend the grant of a certificate.  No rights accrue 
to the objectors whether the Minister grants a certificate or whether the 
Minister refuses to grant the certificate.  If the certificate is granted in the 
amount sought, then the tenement holder will be deemed to be relieved to 
that extent from compliance with the prescribed expenditure requirement.  
That may affect the basis and potential outcomes of any plaints for 
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forfeiture which the objectors have lodged but such plaints are actions 
which are entirely independent of and not part of the exemption 
application proceedings.  If the exemption applications are heard 
separately, that would involve an unnecessary duplication of evidence, 
submissions and an unnecessary use of the Warden’s time and other 
resources all directed to the one end, namely the determination of whether 
or not the holder should retain the tenement.  There could be no 
justification for that arising out of the material now before me. 

24  Although plaints for forfeiture are of a different character to 
applications for exemption and although, were they to be dealt with 
separately, the applicant for forfeiture in the one case and the applicant for 
exemption in the other case would present their respective cases to the 
Warden first, I am of the opinion that, as suggested by the parties, it is 
appropriate that all matters, that is to say, all of the exemption 
applications and the plaints, be heard together.  Any question as to who 
should lead evidence first is something which can be resolved by me 
during the course of the hearing in a way which can be designed to 
eliminate or minimise any prejudice to any party.  Again, my reasons for 
concluding that it is appropriate to proceed in that manner are related to 
the avoidance of duplication of evidence and submissions and avoidance 
of significant extra costs which would be incurred were the matters to be 
heard separately. 

25  Because I consider that the Parker plaints, having been lodged before 
the Povey plaints, should be finally determined before there is any 
determination in respect of the Povey plaints and, because I consider that 
it would be inappropriate for me, in respect of the Parker plaints, to make 
a recommendation to the Minister or to decide whether or not to impose a 
monetary penalty or to dismiss the forfeiture applications prior to the 
Minister, after receiving my recommendation on the exemption 
applications, having made a decision on the exemption applications, I 
intend to proceed as follows.  I will, as I have just indicated, hear all 
applications for exemption and for forfeiture at the one hearing.  At the 
conclusion of the hearing I will forward to the Minister my report and 
recommendation together with the other material specified in s 102(6) to 
the Minister in respect of the exemption applications.  I will reserve my 
findings in respect of the Parker and Povey plaints until after the Minister 
has made a decision in relation to the exemption applications.  If the 
Minister grants a certificate of exemption in respect of either of the 
exploration licences, then the forfeiture plaints may then be listed for 
mention only before me.   

Document Name:  [2001] WAMW 9. KC Page 14 



[2001] WAMW 12 
 

     In my opinion, for purposes of s 98(6) of the Act, it would not be 
practicable for me to forward to the Minister, prior to the Minister making 
a decision under s 102, a report and recommendation to the Minister in 
respect of either the Parker or the Povey plaints.  Until the Minister makes 
a decision under s 102 I will not know what the expenditure requirement 
in respect of the tenements is.  Under s 103 if the certificate is granted in 
the amount sought, Rosanne is thereby deemed to be relieved from its 
obligation under reg 21. For the relevant year the expenditure requirement 
would only be the amount in respect of which no exemption was granted.  
Even if the Minister were to grant a certificate of exemption in an amount 
which was less than the amount applied for, I would still be required to 
consider whether or not any difference between the amount actually 
expended and the amount required to be expended after taking into 
account the amount for which the exemption was granted, was in the 
circumstances of the case, of sufficient gravity to justify forfeiture.  In 
other words, it is my opinion that until the exemption applications have 
been finally determined by the Minister, I will not be in a position to make 
a finding pursuant to s 98(4)(a) that there has been a non-compliance or, if 
there has been, what the amount of non-compliance is, nor to decide 
which of the alternative possible outcomes pursuant to that paragraph is 
appropriate.  In that context, I note that s 62 of the Mining Act says that 
the holder of an exploration licence is to comply with the prescribed 
expenditure conditions “…unless in accordance with this Act total or 
partial exemption therefrom is granted”. 

26  I further propose that if, after the Minister has finally determined the 
exemption applications, Mr Parker wishes to proceed with his plaints  
subject to any contrary view which I may come to after hearing 
submissions from the parties, I will proceed to deal with the Parker plaints 
in accordance with s 98 of the Act.  If I recommend forfeiture to the 
Minister, I will await the Minister’s final determination of the forfeiture 
application on the Parker plaints before I give any further consideration at 
all to the Povey plaints.  If, following the Minister’s final determination of 
the Parker plaints, Mr Povey wishes to continue with his forfeiture 
applications, I will then hear submissions from the parties. 
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27  My orders are as follows: 

 1. Plaints 12H/001 & 13H/001 of Parker having been lodged prior in 
time to Povey’s plaints 14H/001 & 15H/001 should be finally 
determined before there is any determination in respect of the 
subsequent plaints of Povey, whether that determination is by the 
Minister or by the Warden. 

2.  The exemption applications and all objections thereto and the 
plaints for forfeiture are to be heard at the one joint hearing.  The 
course of evidence will be decided upon by the Warden after 
hearing submissions by the parties at the commencement of the 
hearing. 

3. At the conclusion of the presentation of all evidence by all parties a 
report and recommendation and reasons therefore pursuant to the 
provisions of s 102(6) of the Act in respect of the exemption 
applications will be forwarded to the Minister and the Parker and 
Povey plaints will be adjourned to a date to be fixed.  No further 
consideration will be given to either the Parker plaints or the Povey 
plaints until the Minister has finally determined the exemption 
applications.  

 
4. The parties have liberty to apply to re-list the plaints following the 

final determination by the Minister of the exemption application.    
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