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Introduction 
 
The plaintiff, Bushjet Pty. Ltd., lodged a plaint on 15 September 2000 seeking 
the forfeiture of exploration licence 47/432 (“the tenement”) held by the first 
defendant, Dragon Resources Ltd (“Dragon”), on the basis of failure to comply 
with the expenditure conditions for the year ending 20 May 2000. By a 
subsequent order the second defendant, Westralian Nickel NL, was joined as 
second defendant.  Dragon is the tenement holder and did not file a defence or 
appear at the hearing.  The second defendant is the holder of a option to acquire 
a 90% interest in the tenement, subject to payment of the sum of $100,00.00 
specified in an agreement dated 13 March 2000 which is exhibit 6.   The second 
defendant filed a Notice of Defence on 1 February 2001. 
 
At the commencement of the hearing on 3 April 2001, the second defendant was 
granted leave to amend the Notice of Defence by inserting a figure for 
geological consulting fees of $15,000.00 in lieu of the previous figure of 
$687.50, with consequential amendments being made to paragraph 4.1 of that 
Notice. 
 
A report on operations on the tenement (form 5) under section 68(3) of the 
Mining Act for the plainted year was not filed within the time provided by 
Regulation 22.  In fact, the form 5 was accepted for filing by the Department on 
4 October 2000; that acceptance was challenged by the plaintiff in other 
proceedings with the result that prior to this hearing, an order was made that the 
form 5 be deleted and that the expenditure for the plainted year be “nil”.  
However, the two volumes of the Departmental files were tendered, without 
objection, as evidence for the purpose of these proceedings and became exhibit 
4.  
 
In some circumstances a form 5 can be construed as a statement against the 
interest of the plaintiff and matters favourable to the defendants would then be 
in evidence so that a form 5 could be treated as evidence of the truth of its 
contents:  Flint –v- Nexus Minerals N.L. library no. 970065B delivered 
26.02.1997 Kennedy J: 
  
“ …Once the Form 5 was admitted as a statement against interest, the matters in 
it favourable to the respondent’s case were also in evidence, and the Magistrate 
was entitled to treat the whole of the document as evidence of the truth of its 
contents. …The weight to be given to the various parts of the document was a 
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matter for the Warden – see generally, Cross on Evidence, 5th Australian edition, 
page 33455….”   
 
The form 5 was on the second volume of the Departmental file.  That form 5 
should not have been accepted by the Department and I do not consider that it is 
part of the Departmental file.   
 
 
Relevant legislation   
 
In relation to an exploration licence any person may apply for forfeiture 
pursuant to Section 98(1) of the Mining Act and if the Warden finds that the 
expenditure conditions have not been met, the Warden may recommend 
forfeiture, under Section 98(4)(a), if the Warden is satisfied that the 
circumstances of the case are of sufficient gravity to justify forfeiture.  In order 
to recommend forfeiture, the Warden must be satisfied of two matters:  
 
(1) the holder has failed in whole or in part to comply with the expenditure 

conditions; and 
(2) in the circumstances of the case the non-compliance is of sufficient gravity 

to justify forfeiture. 
 
Even then, a recommendation of forfeiture is not mandatory.  A Warden may 
impose a penalty not exceeding $5000 as an alternative to forfeiture or dismiss 
the application, under Section 98(4)(a). 
 
Section 62 of the Act requires the tenement holder to comply with prescribed 
expenditure conditions unless an exemption is granted.  An exemption has not 
been granted in this case.   Pursuant to Regulation 21 the minimum expenditure 
for the plainted year was $73,334.00.  Dragon, as the holder of the exploration 
licence, was thereby required under Regulation 21 to expend, or cause to be 
expended, expenditure “in mining on or in connection with mining on the 
licence” during the relevant period. 
 
Regulation 21(1e) provides that: 
 
“The specific provisions in Regulation 96C, relating to allowable expenditure 
and non-allowable expenditure for the purposes of calculating expenditure under 
a licence, apply when calculating expenditure under this regulation.” 
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Regulation 96C(2a) provides that: 
 
“Annual tenement rent (including the rent for the first year of the term of the 
mining tenement) and local government rates relating to land which is the 
subject of a mining tenement may be used in the calculation of expenditure 
expended on, or in connection with, mining on the mining tenement.” 
 
A form 5 is required to be filed by the holder of an exploration licence under 
Section 68(3) of the Act at such times and in such manner as prescribed.  
Regulation 22(1) sets out the times within which the form 5 is to be filed.  As 
previously mentioned, the form 5 for the plainted year was not filed within time 
and is not in evidence.  It is important that form 5 reports contain truthful and 
accurate information;  Regulation 22(2) creates an offence if a person knowingly 
gives false or misleading information in a material respect in respect of a form 5.  
In relation to the grant of an exploration licence, Section 57(3) of the Act 
requires that the mining registrar or the warden be satisfied that the applicant is 
able to effectively explore the tenement.  The usual term of an exploration 
licence is 5 years pursuant to Section 61.  Dragon, as the tenement holder, has 
held the licence for the initial term of 5 years from 21 May 1989 to 20 May 
1994 and has received several extensions.  The plainted year is therefore the 11th 
year of this exploration licence. 
 
The conditions attached to an exploration licence in Section 63 provide that: 
 

 “Every exploration licence shall be deemed to be granted subject to the      
  condition that the holder thereof will explore for minerals and – 
 
(a) will promptly report in writing to the Minister all minerals of 

economic interest discovered in, on or under the land the subject of 
the exploration licence; 
 

(b) will fill in or otherwise make safe to the satisfaction of the State 
Mining Engineer all holes, pits, trenches and other disturbances to 
the surface of the land the subject of the exploration licence which 
are -  
 
(i) made while exploring for minerals; and 

 
(ii) in the opinion of the State Mining Engineer, likely to 

endanger the safety of any person or animal; 
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and 
 

 (c) will take all necessary steps to prevent fire, damage to trees or other 
property and to prevent damage to any property or damage to 
livestock by the presence of dogs, the discharge of firearms, the use 
of vehicles or otherwise.” 

 
The rights conferred by an exploration licence are set out in Section 66. 
 
 
Evidence for the plaintiff 
 
William Goode gave evidence for the plaintiff.  He is an experienced geologist, 
surveyor and mining operator.  On 12 March 2001 Mr Goode inspected the 
tenement, with a Mr Warren Steward.  He observed two separate areas where 
drilling had occurred and in particular, noticed three holes.  From the 
Departmental files he had perused (exhibit 4) Mr Goode said he believed those 3 
holes were drilled in 1996 or thereabouts.  He went to the tenement to ascertain 
whether there had been any recent activity, but did not see any evidence of that.  
Mr Goode described the tenement as being flat, without trees.  He travelled over 
the tenement in a 4 wheel drive vehicle. There had been a cyclone in the area the 
previous month.  Survey pegs were noted by Mr Goode.  The only “mining” 
activity observed by Mr Goode on the ground were the three drill holes drilled in 
1996, as recorded on the Departmental file. 
 
When asked whether there was any evidence to indicate that a 26.1 line 
kilometre survey gridding had occurred on the tenement in 1998/99 Mr Goode 
said he did not see anything to indicate any such gridding.  Mr Goode said that 
he would have expected to see supporting survey work on the ground with 
regard to any line gridding of 26.1 kilometres, if it had been done.   
 
When asked if there was any evidence of preliminary testing of ores on the 
tenement, Mr Goode said there was none.  He said that he would have expected 
to see evidence of excavation in that case, and that it would have been fresh. 
 
For an exploration programme to be conducted, Mr Goode said that one would 
expect to see evidence on the surface of the tenement.  However, he did not see 
any evidence of a survey grid or PVC pipes coming out of drill holes or 
environmental clearing up under the Mining Act.  Mr Goode said that the 
mineralised area of metal sulphates was obvious, with extensive drilling. 
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Under cross-examination Mr Goode admitted that he inspected the middle and 
the western end of the tenement only, not the eastern part.  He observed two 
chronological phases of drilling on the tenement.  He said that the main 
mineralised area was quite elevated and not part of the flood plain. He did not 
inspect the eastern part of the tenement as that ground was soft.  Mr Goode was 
asked to comment on the form 5 for the year ending 20 May 1996, which 
referred to three RC holes for a total of 147 metres.  He said that he saw PVC 
which appeared to him to be evidence of drilling from that period.  Mr Goode 
said that to test ores, one needed to have fresh sulphates for heap leaching and 
that using old drill cores was highly unlikely to be of any use.  
 
 I find that Mr Goode was a frank and credible witness.  I accept his testimony. 
 
 
Evidence for the second defendant 
 
The only witness for the second defendant was Peter Briggs, who described 
himself as a mining entrepreneur or venture capitalist.  He is the managing 
director of the second defendant. He said that with related entities he had 45% of 
the shareholding of the second defendant.  He appeared enthusiastic about the 
prospects of a leaching process to extract nickel from low grade sulphide ores.  
The second defendant, Westralian Nickel NL, (“WAN”) held exploration 
licences over nickel deposits called the Highway Nickel Deposit and the Supply 
Well Nickel Project, located 120km east of Port Hedland.  A report on that 
deposit and project (exhibit 5) stated that the nickel deposits on the tenement 
were similar to mineralisation on the Highway Deposit. 
 
On 25 August 1997 WAN plainted the tenement but withdrew its plaint in 
November 1997.   
 
Mr Briggs gave evidence that in 1999 that he instructed a geologist, Greg 
Barnes, on behalf of WAN, to negotiate with Dragon.  Exhibit 6 is an option 
agreement between Dragon and WAN.  The option is contained in a letter from 
Dragon Mining NL addressed to the directors of WAN, care of the South Perth 
address of Mr Barnes.  The agreement is dated 13 March 2000, being the date of 
acceptance by WAN.  As from that day, 13 March 2000, WAN agreed, among 
other things, for a period of two years “…to maintain the tenement in good 
standing…” (clause 2.3.). Thus, for the plainted expenditure year ending 20 May 
2000, WAN had over two months to comply with the expenditure conditions. 
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Despite objection from counsel for the plaintiff, Mr Briggs gave hearsay 
evidence that he was told by representatives of Dragon that WAN did not need 
to look into expenditure as Dragon had complied with the expenditure 
conditions for the tenement.  Mr Briggs said he accepted what he was told, 
notwithstanding that WAN had a contractual obligation imposed upon them, by 
virtue of clause 2.3. above. 
 
Mr Briggs went on to say that WAN commissioned Greg Barnes to prepare a 
geological report and review for the tenement and that WAN paid Mr Barnes for 
his report. 
 
The report of Mr Barnes purported to be 3 thick volumes, compiled in May 
2000.  The admission of the report into evidence was the subject of an objection 
by counsel for the plaintiff with the result that only the first part of volume 1 
was admitted into evidence as exhibit 7.  Exhibit 7 is a summary which contains 
a chronology, conclusions and recommendations.  Mr Briggs said that Mr 
Barnes charged a total of $15,00.00 for his services for preparation of the report 
and discussions.  Mr Barnes did not give evidence at the hearing; his summary 
(exhibit 7) was not signed by him:  original invoices for his report fee were not 
produced; exhibits 8.1 to 8.4 purport to be copies of 4 progress invoices for his 
services which total $15,000.00 .  Those copy invoices were not signed by Mr 
Barnes and do not appear to be true copies of the original invoices.  Counsel for 
the plaintiff submitted that the copy invoices were provided for the purpose of 
these proceedings.  The copy invoices did not even have fold marks on them.  
Mr Briggs could not explain satisfactorily why the original invoices (if they did 
actually exist) were not produced to substantiate the claim for expenditure. I find 
that the only reasonable inference open in the circumstances is that the copy                        
invoices were not genuine and that they were provided for the purposes of these 
proceedings. 
 
Mr Briggs said that WAN had paid a total of $15,00.00 for the report but he did 
not produce any documents to substantiate this.  As managing director of WAN 
it is inconceivable that he could not or did not produce substantiation such as 
receipts from Mr Barnes or bank statements of WAN.  I do not accept that a 
liability has been incurred by WAN to pay $15,000.00 to Mr Barnes or that 
$15,000.00 was paid to Mr Barnes for his report.   
 
The same Mr Barnes signed the form 5 for the period 21 May 1999 to 20 May 
2000 (the plainted year) and sent it to the Department.  Mr Briggs said that 
WAN had not instructed Mr Barnes to lodge the form 5 for the plainted year. 
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Mr Briggs said that WAN had paid the tenement rent of $1134 but Mr Briggs 
did not substantiate this by production of any document.  Mr Briggs said that he 
did not know where Mr Barnes obtained the information to complete the form 5 
report for the plainted year but that WAN had not given Mr Barnes the 
information to do so.   
 
At various times Mr Barnes has been employed by WAN.  For example, the 
negotiations for the option with Dragon were conducted by Mr Barnes on behalf 
of WAN;  the summary report (exhibit 7) was prepared by Mr Barnes; the copy 
invoices 8.1 to 8.4 were from Mr Barnes.  Furthermore, a copy letter dated 3 
May 2000 from Mr Barnes to Western Tenement Services (exhibit 9) purports to 
set out proposed expenditure for the next field season (that is the year 2000) for 
the tenement.  It is clear from that letter that Mr Barnes was acting as an agent 
for WAN and at the foot of the copy letter there is the indorsement “cc:  Mr 
Peter Briggs”. 
 
Mr Briggs produced a copy fax dated 20 November 2000 from Mr Andrew 
Forrest, therein described as the chief executive of  Anaconda Nickel Ltd to 
himself (Exhibit 10.1)  The fax, among other things states that: 
“….good to talk to you about a joint venture…  We have identified the Sherlock 
Bay, which if combined with the nickel sulphide resource as suitable in these 
criteria, could give the strategy legs.  So Peter, we propose the following 
arrangement (not unlike the current agreement between Westralia and Dragon): 

• Anaconda will have three years in which to earn an 80% interest in the 
resource through conducting a full feasibility study……...   

         ………… 
This offer is subject to satisfactory completion of due diligence……..” 
 
Another copy letter dated 20 February 2001 from WAN to Anaconda Nickel 
refers to a draft option agreement between Anaconda Nickel and WAN. 
 
In summary, the above documents indicate Anaconda Nickel and WAN had 
discussed a new joint venture agreement, but that nothing had been finalised.  
 
Mr Briggs said that the tenement was in its eleventh year as an exploration 
licence and that the intention was to obtain a mining lease. 
 
Under cross examination Mr Briggs said that Mr Barnes was working in the 
Kimberley;  he could have, but did not ask Mr Barnes to give evidence at the 
hearing.  Mr Briggs said that if the hearing had been held in Perth then he would 
have called Mr Barnes to give evidence.  I do not accept his explanation.  The 
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failure to call Mr Barnes is, in my view,  a crucial omission against the interest 
of the defendants;  many of the documents tendered in evidence on behalf of the 
defendants could only have been satisfactorily explained by Mr Barnes himself 
and he was not called.  I find that no weight should be given to the exhibits of 
Mr Barnes which in any way support the defence of WAN.  Mr Briggs was in a 
position to call Mr Barnes to give evidence and declined to do so.  The rule of 
evidence in Jones v Dunkel (1959) 101 C.L.R 298 is applicable with the result 
that the failure to call Mr Barnes and the failure to substantiate claims by 
documents have led me to find that Mr Barnes and the documents would not 
have assisted the defendants’ case. 
 
Mr Briggs admitted that he had never been to the tenement.  Mr Barnes in the 
summary report (exhibit 7) recommended that fresh core was required for 
“bacterial testing”.  Mr Briggs said that we (meaning WAN) realised the bigger 
picture was more expensive and that is why Anaconda Nickel was brought in 
and when the feasibility was done, money would be put in.   
 
Despite the exploration programme proposed by Mr Barnes in his letter dated 3 
May 2000 (exhibit 9) no ground work had been carried out by October 2000 to 
obtain the fresh core referred to by Mr Barnes.  Mr Briggs said they (meaning 
WAN) were planning it but they had not done it.  The explanation from Mr 
Briggs was that they had other projects to work on. 
 
When the option agreement (exhibit 6) was accepted by WAN on 13 March 
2000 Mr Briggs said he did not know whether the tenement rent of $1134 had 
been paid.  Mr Briggs did not provide any financial records to substantiate the 
payment of rent alleged by him. 
 
Mr Briggs said that he did not ask anyone from Dragon or his accountant to 
come along to give evidence; however, Dragon is the tenement holder and did 
not take any part or interest in these proceedings. 
 
 
Submissions on behalf of second defendant and findings thereon 
 
Counsel for WAN, Mr Workman, submitted that the rent of $1134 had been 
paid and this was confirmed in the search (exhibit 1).  From that tendex search it 
would appear that rent of $1134 was paid for the plainted year.  Mr Briggs said 
in evidence that WAN had paid the rent but did not produce any documents to 
substantiate that claim.  Despite the lack of supporting documents produced by 
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Mr Briggs, I accept that the rent of $1134 was paid in respect of the plainted 
year. 
 
Regulation 96C has been recently amended to include a new sub-regulation (2a) 
which provides that annual tenement rent and local government rates may be 
used in the calculation of expenditure on, or in connection with, mining on a 
mining tenement.   The key word “may” in the new sub-regulation should, in my 
view, be construed in its permissive sense to allow a Warden a discretion.  
Kennedy J in the Flint v Nexus Minerals N.L. case on page 4 said: 
 
“…It is important for present purposes to note that the expenditure does not 
have to be on mining, as such, to satisfy the terms of Regulation 21.  It may be 
“in connection with” mining.  The words “in connection with” are words of 
wide import and, as with the words “connected with”, and, subject to the context 
in which the words are used, are capable of describing a spectrum of 
relationships ranging from the direct and immediate to the tenuous and 
remote….. In the present context, the words “in connection with” can readily 
extend to matters leading up to mining……” 
 
His Honour also referred at page 5 of his decision to “desk studies” in the     
form 5. 
 
Whilst I do not consider that payment of rent advances the purpose and object of 
an exploration licence in the Act and Regulations, I accept that the intent of the 
new sub-regulation 96C(2a) is to expressly permit rent as allowable expenditure 
“in connection with” mining on the tenement.  Accordingly, I find that the rent 
paid for the plainted year of $1134 is allowable expenditure “in connection with 
mining” on the tenement. 
 
Mr Briggs said that rates of $500 were paid but did not produce any documents 
to back up his claim.  I do not accept that claim without any substantiation.   
 
Mr Workman contended that Regulation 96C (3) permitted administration costs 
of 20% of the minimum commitment to be claimed.  Mr Workman sought to 
claim administration costs pursuant to Regulation 96C of $14667.  Those costs 
were not claimed in the Notice of Defence filed 1 February 2001.  I find there is 
no evidence for such a claim. 
 
Various form 5s were tendered in evidence as a part of the Departmental file.  
Mr Workman submitted that as the plaintiff had put the Departmental files into 
evidence that the form 5s on that file should be construed as statements against 
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interest of the plaintiff and that matters favourable to the defendants’ case would 
also then be in evidence so that each Form 5 could be treated as evidence of the 
truth of its contents.  I refer back to the comments made by Kennedy J in the 
case of Flint v Nexus Minerals N.L.  As to the weight to be attached to those 
form 5s, I refer to my earlier ruling to reject the form 5 for the plainted year and 
to the finding set out later in this report. 
 
I have already rejected the admission into evidence of the form 5 for the plainted 
year. 
 
Mr Workman said that he wished to make 5 main points.  The first one was to 
compare the plaintiff with the second defendant in their respective abilities to 
achieve the objects and aims of the mining legislation  Mr Workman submitted 
that the complainant was a commercial opportunist and was not in a favourable 
position to exploit the tenement.  I find this is not a relevant consideration in 
view of the provisions of the Mining Act and Regulations.  Plaints for forfeiture 
for alleged non-compliance with expenditure conditions do not contemplate a 
comparison of the respective abilities of the tenement holder and the plaintiff in 
order to comply with the objects and aims of the Act. 
 
The second point made by Mr Workman was the question of what had WAN 
done to advance the objects and aims of the legislation.  An aspect was the 
future of the tenement and the exploration programme proposed by Greg Barnes 
which was set out in exhibit 9.  Mr Workman said there had been an “in 
principle agreement” reached between Anaconda Nickel and WAN as 
comprised in the exhibits 10.1 and 10.2.  Thus, Mr Workman submitted that it 
was open to find that WAN had been advancing the objects and aims of the Act 
and Regulations. 
 
Mr Workman said his third point was the past history of the tenement and that 
the various form 5s were statements against interest of the plaintiff and that they 
were favourable to the defendants. 
 
The fourth point made by Mr Workman was the position of Dragon as the holder 
of the tenement.  Dragon had chosen not to participate in the proceedings.  Mr 
Workman submitted the option agreement between WAN and Dragon provided 
that WAN was to ensure that the tenement was in good standing and that “WAN 
should not be visited with the sins, if any” of Dragon.  Mr Briggs gave evidence 
that Dragon had assured him that they had met the expenditure. 
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Mr Workman contended that WAN had satisfied any evidentiary onus that it had 
and that the circumstances of the case were not of sufficient gravity to justify a 
recommendation for forfeiture. 
 
The fifth point made by Mr Workman was in relation to penalty and the power 
to impose a penalty not exceeding $5000, as an alternative to forfeiture. 
 
Mr Workman submitted in conclusion that it was in the interest of the tenement 
for viable mining operations to be conducted and that such operations would not 
be advanced if a recommendation for forfeiture was made.  Mr Workman said 
that WAN had all the data which was not openly available.  Mr Workman went 
on to say there would be substantial prejudice to three parties namely Dragon, 
WAN and the State if forfeiture occurred and that the prejudice was set out in 
the paragraphs 4.14 and 4.15 of the Notice of Defence. 
 
 
Submissions on behalf of plaintiff and findings thereon 
 
Counsel for the plaintiff, Ms McKenzie, submitted that a 10 year exploration 
licence was a most unusual type of tenement within the scheme of the 
legislation. Furthermore, Ms McKenzie said extensions had been granted 
conditional upon the tenement holder undertaking significant exploration in the 
following year. 
 
As to the past history of the tenement, Ms McKenzie submitted that history was 
relevant in relation to the question of gravity.  Ms McKenzie said that future 
proposals should not be given any weight in plaints for forfeiture.  I consider 
that history is relevant and that the future may also be relevant; however, 
generally speaking, future proposals are less important.  In my view, Section 
98(5) of the Act permits a Warden “in the circumstances of the case” to take into 
account various matters including the history of the tenement and future 
proposals.  I refer to and agree with the comments of Warden Calder in 
Turnbull v Australian Metallic Resources NL (2000) WAMW2 delivered 
9.6.00 at paragraph 26: 
 

“I consider that for purposes of Section 98(5) of the Act, “the 
circumstances of the case” enable the Warden to take into account 
things which have occurred and have affected the tenement or the 
tenement holder not only during the year the subject of the plaint, but, 
in addition, during any material period prior to the commencement of 
the year the subject of the plaint then before the Warden.  Likewise, I 
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consider that the Warden may also properly take into account matters 
connected with the tenement and the tenement holder which have 
arisen between the end of the tenement year the subject of the plaint 
and the hearing of the plaint.  The Warden may also take into account 
plans which the tenement holder may have for the future concerning 
the tenement but in doing so would, in all cases, be obliged to assess 
the reasonableness of such plans and the likelihood of the plans ever 
being carried out.” 

 
 
Ms McKenzie submitted that there was an option agreement which had not been 
exercised and that WAN only had the right in the future to exercise an option to 
pay  $100,000 to the first defendant to acquire 90% interest in the tenement.  Ms 
McKenzie also said that WAN was not the registered holder of the tenement and 
did not have an actual interest in the tenement, other than the right at some time 
in the future to exercise the option. 
 
Dragon did not send any representative to the hearing;  as Ms McKenzie pointed 
out there was not even any evidence from Mr Briggs to indicate why the first 
defendant failed to attend.  The defence of WAN was that it was only 
responsible for approximately 2 months and WAN has relied upon the assurance 
from the first defendant with regard to the expenditure conditions.  As 
previously mentioned this was a hearsay statement from Mr Briggs and I do not 
attach any weight to it. 
 
Ms McKenzie contended that a comparison between the plaintiff and second 
defendant was an irrelevant consideration in regard to a plaint for forfeiture.  As 
previously mentioned, I agree that it is not relevant. 
 
WAN had an interest in the tenement from March 2000 to October 2000 but did 
not carry out any exploration activity on the tenement.  Ms McKenzie submitted 
Mr Briggs did not propose to spend any money on the tenement or to explore the 
tenement but had been trying to interest Anaconda Nickel to buy some of the 
interest of WAN.  I accept Ms McKenzie’s submission that in May 2000 the 
tenement was not under plaint, that Mr Briggs was not even aware of the plaint 
until October 2000 and that in the meantime nothing had been done to explore or 
work the tenement by the defendants.  It is significant that Mr Briggs had never 
inspected the tenement.  The recommendations of Mr Barnes refer to core 
having been lost and that further fresh core was required for bacterial testing to 
be obtained by a drilling programme to obtain sufficient ores for testing. 
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Ms McKenzie submitted that Mr Briggs said he was an entrepreneur who did 
not say that WAN would do any exploration on the tenement.  Ms McKenzie 
claimed that Mr Briggs was a “real estate person” and that WAN acquired an 
interest in the tenement to on-sell it to somebody else, not to work it. Upon 
considering all the evidence in this matter, that is a reasonable inference to draw. 
I find that Mr Briggs, on behalf of WAN, did not have any real interest in 
exploring the tenement. 
 
Ms McKenzie submitted that WAN had done nothing to advance the objects and 
aims of the legislation. 
 
As to the question of whether $15,000 was spent by WAN in paying Mr Barnes 
for a report, Ms McKenzie said there was no evidence from WAN and Mr 
Barnes was a consultant employed by WAN.  Ms McKenzie submitted there 
was no question of compulsion for Mr Barnes to attend. 
                                                                      . 
Ms McKenzie referred to the purported copy invoices of Mr Barnes in relation 
to his fees for the report.  Ms McKenzie said that the invoices had been prepared 
for these proceedings and that they were not genuine copy invoices.  Ms 
McKenzie also said that Mr Briggs could have brought along financial records 
and bank records of WAN and that a paper trail would have been easy to 
establish in regard to the purported payment of the report fee to Mr Barnes.  Ms 
McKenzie also submitted that the report of Mr Barnes was not really a report at 
all but a compilation of a number of old reports.  Mr Barnes had not given 
evidence but his report had advised Mr Briggs what needed to occur. 
 
Ms McKenzie submitted that rent and rates were not expenditure on or in 
relation to mining. 
 
Ms McKenzie submitted that the evidence of Mr Goode was not contested and 
that his evidence should be accepted.  As a result of the reference to a survey of 
26.1km line gridding in the 1998/1999 expenditure report, Ms McKenzie said 
that report was false and misleading. 
 
Ms McKenzie submitted that, in substance, nothing had happened on the ground 
since the three RC holes for a total of 147 metres referred to in the form 5 
expenditure report for 1995/96. 
 
Ms McKenzie said that if there was a finding that form 5s were false and 
misleading that would be sufficient on its own to justify forfeiture because it 
went to the heart of the issue of gravity. 
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Ms McKenzie submitted that issues of prejudice were not relevant.  Dragon had 
not appeared and WAN would not be prejudiced because it did not propose to do 
anything in relation to the tenement except to retain a 10% interest in it. 
 
 
Conclusions and recommendation 
 
For the above reasons I find that the only expenditure established on mining or 
in connection with mining on the tenement during the plainted year was 
payment for the rent of $1,134.  The minimum amount of expenditure required 
was $73,334.  An evidentiary burden is imposed on the defendants because of 
non-compliance with expenditure conditions to establish that the matter was not 
of sufficient gravity to justify forfeiture: Commercial Properties Pty Ltd –v- 
Italo Nominees Pty Ltd Appeal 2131 of 1988 delivered 16.12.88.  The evidence 
from the defendants is weak and does not discharge any evidentiary burden on 
the defendants.  Therefore, I accept that the non-compliance is of sufficient 
gravity to justify the forfeiture of the tenement.   
 
I refer to the Commercial Properties Pty Ltd case at page 22:  
 
 “If the proper conclusion was that there had been no compliance with the 
expenditure condition because there had been no expenditure, it was a case in 
which, on the face of it, forfeiture was justified.  Failure to comply with 
expenditure conditions is contemplated by the statute itself as of sufficient 
gravity to justify forfeiture.  This is apparent from s.96(7) which provides that a 
prospecting licence shall not be forfeited for non-compliance with the 
expenditure conditions where that has been occasioned by a strike.  In such a 
case the onus of proof of that is on the holder……” 
 
There is a similar provision for an exploration licence in s.98(7) of the Act. 
 
Further or alternatively, I find that the part of the form 5 report for the year 
ending 20 May 1999 which refers to a survey with 26.1 line km gridding costing 
$51,170.00 out of a total expenditure claim of $76,292.00 is false and 
misleading.  Anything less than honest and accurate information in a form 5 is 
unacceptable and against the public interest; false reports undermine the 
integrity and self-policing nature of the Act.  As mentioned previously, 
Regulation 22(2) makes it an offence for a person to knowingly give false or 
misleading information in a material respect in a form 5 expenditure report.  
Therefore, the non-compliance is, in the circumstances of the case, of sufficient 
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gravity to justify forfeiture because of the false report for the year ending 20 
May 1999 from the tenement holder.  
 
In conclusion, there has been non-compliance with the expenditure conditions 
during the plainted year except for payment of the rent.  A penalty other than 
forfeiture would be wholly inappropriate.  The purpose and object of the Act 
require that the tenement be forfeited.  I make a recommendation to that effect. 
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