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RULING UPON PRELIMINARY ISSUES 
 
THE PROCEEDINGS 
The Application 

1  Margaret River Resources Pty Ltd (“the Applicant”), on 
16 September 1999, lodged application P70/1383 for the grant of a 
prospecting licence in the south-west mineral field.  The application is in 
respect of 76 hectares of land.  16 separate objections to the grant of the 
tenement were lodged within the period prescribed by regulation 67 for 
the lodgment of objections.  Of those 16 objectors only six were 
represented at the hearing before me on 18 and 19 January 2001.  Those 
six objectors included Concept Nominees Pty Ltd (“Concept”)  
represented by Mr Galic. Some of the other objectors who did not appear 
had made brief written submissions. At the commencement of the hearing 
Mr Galic indicated that his instructions were to the effect that the objector 
Concept did not wish to cross-examine any of the witnesses who were to 
be called by any of the other parties because his client’s objection was not 
based upon anything that the witnesses may have to say.  

2  The other objectors who were represented before me were the Shire 
of Augusta-Margaret River (“the Shire”), represented by Mr Myers, 
Mr Brown, Ms Dennis, Mr Mortimer, the Leeuwin Conservation Group 
(Inc) (“Leeuwin”), all represented by Mr Beere.  No other objectors were 
represented or appeared in person before me.  Mr Edmands represented 
the applicant. 

3  On 23 August 2000 the applicant, in accordance with a consent 
direction given by me on 10 August 2000, filed an outline of activities 
proposed on the ground applied for in the event of a grant being made to it 
of a prospecting licence.  The proposals outlined included exploration 
activities which included the pegging of a broad survey grid, first stage 
drilling of approximately 30 holes with a subsequent closer spaced 
drilling program dependent upon the results of the earlier exploration 
activities, bulk sampling.  Environment protection issues were addressed 
in the form of an outline of environmental management strategies and 
preparation of an environmental management plan in consultation with 
appropriate bodies and authorities. 
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The Objections 
The Shire 

4  On 9 January 2001 the Shire lodged amended particulars of objection 
accompanied by a letter from Mr Myers stating that at the hearing of the 
application he intended to “apply to amend the Notice of Objection to 
read in the form of the Amended Notice of Objection enclosed”.  At the 
commencement of the hearing on 18 September Mr Myers made 
application to amend the particulars of objection.  Mr Edmands objected 
to the amendment. I allowed the amendment as sought.  Mr Myers later 
indicated that he did not in fact seek to rely upon paragraph 2 of the 
amended particulars of objection.  The remaining particulars (as amended) 
are as follows: 

“AMENDED PARTICULARS OF OBJECTION 
1. Reserve 30656 is vested in the Shire and is not Crown 

Land as it has been alienated by vesting of the Reserve in 
the Shire and the sand thereon is not a mineral for which 
a prospecting licence can be granted. 

2. [not relied upon] 

3. The grant of the prospecting licence is not in the public 
interest because of the fragile environment of the Leeuwin 
Naturaliste Ridge would suffer major environmental 
damage. 

The Particulars 

1. The applicant has failed to provide adequate 
detail demonstrating that the proposed 
prospecting will not adversely injure the natural 
surface of the land or the vegetation and habitat 
upon that line. 

2. The proposed prospecting on the subject site is 
likely to have a significant adverse impact on the 
coastal dunal vegetation and habitat both on and 
adjacent to the site, caused by track machines, 
passenger vehicles and drilling operations. 

3. The subject site is in a bush fire prone area and 
the applicant has failed to adequately 
demonstrate that the prospecting activity will not 
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adversely increase the risk of bush fire or that 
adequate measures can be identified and provided 
for that would be able to control or stop a bush 
fire should it be started. 

4. The proposed prospecting is not consistent with 
the vision and overall objectives of the Leeuwin 
Naturaliste Ridge Statement of Planning Policy 
and as such the proposed prospecting activity is 
not in the public interest. 

5. The proposed prospecting is to ascertain the 
viability of a future use, being sand mining that is 
inconsistent with the area’s ecological, 
landscape, tourism and cultural values and as 
such is not in the public interest. 

6. The proposed prospecting of the site is likely to 
have an adverse visual impact upon the site. 

7. The applicant has failed to adequately 
demonstrate that the proposed prospecting on the 
site will not adversely impact on the site’s visual 
amenity. 

8. The applicant has failed to demonstrate that the 
proposed prospecting of the site will not adversely 
impact on any declared rare or endangered flora 
or fauna that may exist on the site or in the 
adjacent localities. 

4. Aboriginal artefacts and areas of Aboriginal cultural 
significant (sic) will be disturbed.  The proposed 
prospecting of the site is likely to disturb Aboriginal 
artefacts and adversely impact on the Aboriginal cultural 
significance of the land and as such is not in the public 
interest. 

5. The Shire of Augusta-Margaret River by virtue of a grant 
from the Crown has the sole right to remove gravel and 
sand from the affected area. 
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Dated 8th day of January 2001 
 

E.J. Myers 
“Solicitor for the Shire of Augusta-Margaret River” 

 
Brown, Dennis, Leeuwin, Mortimer 

5  Particulars of objection were lodged jointly by Mr Beere on behalf of 
this group of objectors.  The particulars of objection begin by addressing 
the applicant’s outline of proposed activities upon the ground applied for.  
It is said in respect of the stated objective of seeking the grant of the 
prospecting licence, namely, to allow exploration and assessment of the 
lime sand potential of the tenement in an environmentally acceptable 
manner, that neither exploration or assessment or mining could be done in 
an environmentally acceptable manner.  In respect of the proposed 
exploration activities, in particular, the preliminary drilling program, it is 
said that the program would cause destabilisation of the area arising out of 
the fragile nature of the vegetation, the shallow-rootedness of the 
vegetation, the high exposure to prevailing winds causing erosion and 
substantial sand movement.  The same comments are made in respect of 
the proposed subsequent closer spaced drilling program, except that it is 
stated that the effects will be more intensive.  As to the environmental 
protection proposals, it is said that the environment management program 
will result in further degradation of vegetation due to impact of vehicle 
and machinery movement, that backfilling will aggravate erosion and 
destabilisation, that vegetation rehabilitation in the area has rarely been 
successful following activities such as those proposed.  It is also said that 
despite the proposals directed at prevention of the spread of dieback and 
of other soil borne diseases the proposed activities will inevitably increase 
the incidence of such things.  The objection goes on to State that no 
environmental plans can eliminate the risk of the problems outlined in the 
objection and that any environmental management plan should be 
prepared and submitted to all interested parties for comment, including the 
objectors and the Warden before any prospecting licence is granted.  
Paragraph 6.2 of the objection, consisting of many subparagraphs, sets out 
in considerable detail reasons why the objectors say that no tenements 
should be granted.  Attention is drawn to the fact that the ground applied 
for is within the area covered by the Leeuwin-Naturaliste Ridge Statement 
of Planning Policy gazetted pursuant to s.5AA of the Town Planning 
Development Act which section requires consideration to be had by the 
Commission to specified matters in the preparation of a statement of 
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planning policy.  Those matters include demographic, social, economic, 
conservation, land characteristics, amenity and environment and 
developmental requirements of public authorities.  It is submitted that the 
ground applied for is not only within the area covered by the statement of 
planning policy but that it is within the principal ridge protection area 
identified by the policy.  Several references are then made to relevant 
parts of the policy.  Those parts include the commentary within the policy 
relating to the possibility of mining development within the area covered 
by the policy.  In particular, at page 38 the policy states: 

“Where mineral and basic raw material extraction is proposed 
the proponent will be required to demonstrate: 

• That the extraction is compatible with the statement of 
intent as set out above; 

• That the need for development outweighs its adverse 
impacts on the environment; 

• That the impacts on landscape of site works and 
infrastructure will be minimal; and 

• That a prompt restoration and ‘after care’ of the 
development site will be carried out.” 

6  It is also stated that the monetary value of limestone production 
“…pales in comparison to the value of the tourist industry of the 
south-west and the establishment of a lime sand project on the subject site 
could jeopardise or diminish the success of the tourist industry…”.  There 
is then comment about the impact of heavy transport vehicles upon tourist 
and local community traffic.  Mention is then made about the fact that 
there is a report entitled “Limestone and Limesand Resources of Western 
Australia Mineral Resources Bulletin 18” and about the comment therein 
that due to cancellation of Reserve 26493 in 1985 and creation in part of 
the formerly reserved land of A class Reserve 35036 which resulted in a 
number of applications for prospecting licences being refused that the 
policy manifested by such decisions should not be altered. 

7  The objectors also contend that the applicant does not have the 
financial capacity to deal with what it calls “the various problems outlined 
above”.  The objectors point to the fact that the issued share capital of the 
applicant is only $2 and submits that the applicant should be obliged to 
demonstrate that it has the financial capacity to meet the costs of any 
necessary conservation programs.  In the final paragraph of the objection 
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the objectors raised the issue of the richness of the area in Aboriginal 
archaeological material which, it is said, requires a full archaeological 
report to be compiled prior to any application being granted.  The issue of 
the impact of any mining upon the water sources for adjacent cave 
systems and the presence of and the need for a survey in respect of rare 
and endangered fauna, it is said, must be addressed by the applicant 
undertaking a complete hydrological and biological assessment of the 
ground applied for and adjoining wetlands and cave systems. 

 
Concept 

8  The objection of Concept was based upon a submission that the 
Minister was estopped from granting to one party rights with respect to 
the ground applied for.  It is said in the objection that the objector had, 
between 1980 and 1984 made applications for mining tenements over the 
same area of ground and that the Minister for Mines had refused the 
applications upon the basis (inter alia) that the State was not prepared to 
grant rights to the whole of the Boranup sand deposit to one party and that 
a mining tenement would be only granted within the deposit when 
satisfactory firm development proposals were produced.  It is said that, on 
that basis, the objector Concept refrained from applying for further 
tenements over the area until appropriate development plans were devised 
and “in the belief that no one party will be granted rights to the whole of 
the area”. 

 
Preliminary Issues 

9  At the commencement of the hearing, upon the application of 
Mr Beere, I ruled that I would hear and make a decision upon five 
preliminary issues.  Each of the applicant, the Shire and the objectors 
represented by Mr Beere had previously filed written submissions which 
included submissions concerning the preliminary issues.  Those 
preliminary issues were identified as being: 

10  1.  Whether or not Reserve 30656 (“the Reserve”) which was 
vested in the Shire in 1970 was private land for purposes of the Mining 
Act 1978 (WA) (“the Mining Act”) -  the “private land issue”. 

11  2.  Whether the right of the Shire to mine lime  sand from the 
Reserve meant that the Reserve was a mining tenement for purposes of 
the Mining Act and that, therefore, no prospecting licence could be 
granted over the same ground -  the “existing tenement issue”. 
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12  3.  Whether the application constituted a proposal for purposes 
of section 38 of the Environmental Protection Act 1986 (WA) (“the EP 
Act”) and was therefore a proposal which the Minister for mines was 
bound to refer to the Environmental Protection Authority (EPA) -  the “EP 
Act issue”. 

13  4.  Whether the Warden may take into account matters of public 
interest when deciding whether a prospecting licence should be granted -  
the “public interest issue”. 

14  The effect of the provisions of the Aboriginal Heritage Act 1972 
(WA) (“the AH Act”), if any, upon an application for the grant of a 
prospecting licence – the “AH Act issue”. 

 
THE EVIDENCE AND SUBMISSIONS ON THE PRELIMINARY 
ISSUES 
 
The Evidence 

15  At the commencement of the hearing Mr Meyer produced and I 
accepted into evidence, without objection, a number of documents.  Those 
documents were as follows: 

(i) A copy of Government Gazette, WA p 3302, of 5 October 
1962 publishing the direction by the Governor pursuant to 
s 33 of the Land Act 1933:  “…that Reserve No 26493 
(Sussex Locations 4296 and 4230) should vest in and be 
held by the Minister for Mines in trust for the purpose of 
Minerals.” 

(ii) A copy of the order of the Governor dated 18 November 
1970 made pursuant to the provisions of s.33 of the Land 
Act 1933 vesting Reserve number 30656 in the Shire to 
be held  “…in trust for the following objects and 
purposes (that is to say)… ‘Quarry (Limestone)’…or 
other purposes for which the land is reserved, subject 
nevertheless to the powers reserved to me by section 37 of  
the said Act”. 

(iii) Letter dated 30 November 1970 from the Under Secretary 
for Lands to the Shire advising that:  “…Executive 
Council have approved of the following actions;  

Document Name:  [2001] WAMW 8. KC Page  10



[2001] WAMW 8 
 

1. The amendment of the boundaries of 
Reserve 26493 (Sussex Locations 4230 and 4296) 
‘minerals’ to exclude the area now designated as 
Sussex Location 4543 and of its area being 
reduced accordingly. 

2. Sussex Location 4543 being set apart as 
Reserve 30656 for the purpose of ‘Quarry 
Limestone’ and vested in your Council.” 

(iv) A copy of Government Gazette, WA p 3076 of  
20 August 1971 publishing the approval of the Governor 
given pursuant to section 37 of the Land Act 1938, “…to 
now comprise an area…to agree with the area as 
surveyed on Lands and Surveys Diagram 75162 
(Plan 440D/40 B.A.)…”. 

(v) Copy of a vesting order under s.33 of the Land Act 1933 
dated 21 December 1982 in which reserve number 30656 
is vested in and is to be held by the Shire “…in trust for 
the following objects and purposes (that is to say) 
‘Quarry (Limesand)’ subject nevertheless to the powers 
reserved…by section 37 of the said Act”. 

(vi) Copy of Government Gazette, WA p 5606 31 December 
1982 publishing the approval of the Governor pursuant to 
s.37 of the Land Act of the change of purpose of 
Reserve 30656 from “Quarry (Limestone)” to “Quarry 
(Lime Sand)” pursuant to the vesting order of 21 
December 1982. 

(vii) Copy of vesting order dated 29 March 1988 made under 
the Land Act 1933, s.33 whereby the Governor directed 
that Reserve 30656 vest in and be held by the Shire “…in 
trust for the following objects and purposes (that is to 
say) ‘Quarry (Lime Sand)’ with power to the said Shire of 
Augusta-Margaret River  subject to the approval in 
writing of the Minister for Lands, to lease the whole or 
any portion thereof for any term not exceeding twenty one 
(21) years from the date of the lease…to the powers 
reserved…by Section 37…”.   
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The Submissions on Behalf of the Objectors Brown, Dennis, Leeuwin 
and Mortimer 

16  In written submissions Mr Beere argued that the vesting of the 
Reserve in the Shire for the purposes of quarrying limestone and, later, 
lime sand constituted an alienation by the Crown of the land the subject of 
the Reserve such that the land had become, for purposes of the Mining 
Act, “private land”.  He then made reference to the definition of 
“minerals” in s.8 of the Mining Act wherein limestone or sand other than 
mineral sands, silica sand or garnet sand which occur on private land are 
“not to be taken as minerals”.  It was submitted that, as a mining tenement 
could only be granted in relation to minerals, and as limestone and lime 
sand were not minerals, the Warden had no power to grant the prospecting 
licence. 

17  Alternatively, it was submitted that if the land the subject of 
Reserve had remained as Crown land following the vesting of the Reserve 
in the Shire, then, the objects and purposes for which the land was held in 
trust by the Shire being mining purposes, namely, quarrying limestone or 
lime sand the vesting of the land for such expressed purposes, had the 
effect that the Reserve was a de facto mining tenement.  That argument, it 
was said, was supported by the fact that pursuant, to s.6(2) of the Mining 
Act, a local government is not required to hold a mining tenement to 
remove from local government property (as defined in the Local 
Government Act 1995) “…rock, stone, clay, sand or gravel be used in the 
construction of local government facilities”.  The effect of that, it was 
said, was that the Warden could not grant a mining tenement to the 
applicant over the Reserve because the Reserve was already the subject of 
a mining tenement and the provisions of s 18 of the Act therefore 
operated. 

18   Mr Beere submitted that the provisions of ss.23 and 24 of the 
Mining Act, which deal with mining on public reserves and classification 
of reserves, have the effect that Ministerial consent is required for the 
granting of any prospecting licence. 

19  Attention was also directed to s.120 of the Mining Act which 
requires the Warden to take into account in, considering any application 
for the grant of a mining tenement, the provisions of any town planning 
scheme in force under the Town Planning and Development Act 1928.  It 
was said that the ground applied for by the applicant was subject to a 
planning policy promulgated by the Minister for planning under the Town 
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Planning and Development Act which, although not strictly speaking a 
town planning scheme, took priority over any town planning scheme and 
should be considered by the Warden. 

20  It was also argued that the provisions of s.38 of the EP Act had the 
effect that before any decision could be made by me upon the application 
for grant of the prospecting licence the application should be referred to 
the EPA. 

21  Finally, it was submitted that the activities proposed by the applicant 
would adversely affect the public interest because of actual or potential 
harm to the environment and for that reason should be refused in any 
event. 

22  During the hearing Mr Beere produced Government Gazette 
published 18 September 1998 which was a special gazette containing the 
Western Australian Planning Commission Statement of Planning Policy 
Number 7, Leeuwin-Naturaliste Ridge Policy, prepared under s.5AA of 
the Town Planning and Development Act 1928. 

23  In the course of oral submissions Mr Beere conceded that, for the 
purposes of the definition of “private land” in s.8 of the Mining Act, there 
had been no freehold alienation of the reserved land from the Crown to 
the Shire.  He argued that the vesting order passed certain rights from the 
Crown to the Shire which amounted to a “concession” for purposes of the 
definition of private land.  He also drew my attention to the definition of 
“minerals” in s.8 and, in particular, to the exclusion from that definition of 
limestone and sand (other than mineral silica or garnet sands) which 
occurred on private land.  He referred to the provisions of s.48(a) of the 
Mining Act which authorises the holder of a prospecting licence to 
prospect for “minerals”.  The outline of proposed activities which the 
applicant had filed and served stated, in paragraph 1, that the purpose for 
seeking the grant of the prospecting licence was to allow exploration and 
assessment of the lime sand potential.  It was submitted that, the land the 
subject of the Reserve being private land, it would not be lawful for the 
holder of any tenement over such land to prospect or explore for or to 
mine lime sand because lime sand was not a mineral as defined. 

24  In respect of his earlier written submission to the effect that the 
vesting order had created a de facto mining tenement which permitted the 
Shire to mine limestone and lime sands, Mr Beere argued that if the 
applicant did obtain a prospecting licence, there would thereby arise a 
conflict of rights between the Shire and the tenement holder. 
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25  In respect of the provisions of s.38(1)(a) of the EP Act Mr Beere 
submitted that a Warden hearing an application for the grant of a 
prospecting licence is a “decision-making authority” for purposes of that 
section and that, because the outline of proposed activities lodged by the 
applicant revealed that those activities were likely to affect the 
environment, the application should be referred immediately by me to the 
EPA.  He referred me in support of his argument to the provisions of the 
Planning Commission’s statement of planning policy related to the 
Leeuwin Naturaliste Ridge which is set out in Government Gazette 189 of 
18 September 1998 (exhibit B).  He said that the policy was a document 
which had the effect that the Shire could not put any planning scheme of 
its own into place or into operation without taking into account the policy 
contained within the Commission’s statement of planning policy 
number 7.  He drew my attention in particular to those parts of the policy 
directed towards resources, including minerals.  He said that a reading of 
the policy, insofar as it related expressly to mining, made it evident that 
the proposed activities would require a reference by the Warden of the 
proposal to the EPA under s.38(1)(a).  I note that the EP Act preliminary 
issue was expressed in terms of the Minister, rather than the Warden, 
being bound to make a referral under s38.  I will address both issues later.   

26  As to the provisions of the Aboriginal Heritage Act, Mr Beere made 
reference to s.17 and submitted that it would be inappropriate to grant the 
prospecting licence where there was potential for offences under the Act 
to be committed.  He argued that the proposal should be considered by the 
Minister responsible for administration of the Aboriginal Heritage Act 
before any grant was made.  He made reference to an expert report that 
had been filed by the objectors pursuant to a direction given by me at an 
earlier mention hearing, however, that document was not one of those 
which had been tendered by consent at the outset of the preliminary issues 
hearing and I therefore will not take it into account, there having been no 
evidence put before me about the document and, in particular, no 
opportunity for cross-examination upon the document by the applicant. 

 
The Submissions on Behalf of the Shire  

27  On behalf of the Shire, Mr Myers submitted that the Reserve was not 
Crown land having been reserved for the purpose of vesting in the Shire 
and having been alienated from the Crown by virtue of a vesting order.  
From that, it was said, it followed that, the land the subject of the Reserve 
not being Crown Land and lime sand not being a “mineral” for purpose of 
the Mining Act, meant that the Warden had no jurisdiction to grant a 
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prospecting licence.  Alternatively, it was submitted that if the Reserve is 
Crown Land, then the Shire, by virtue of the vesting order, had equivalent 
status to that of the holder of a mining tenement and, therefore, a second 
mining tenement could not be granted over the Reserve.  Counsel also 
made submissions based upon s.112 of the Mining Act.  It was submitted 
that the section operated to reserve minerals within the Reserve to the 
Crown and that by the vesting order such minerals had been granted to the 
Shire and the Warden was not permitted to derogate from the Crown 
grant.  It was also submitted that the provisions of ss.23 and 24 of the 
Mining Act apply if the Reserve was Crown Land. 

28  In oral submissions Mr Meyer made reference to the provisions of 
s.46 of the Land Administration Act 1997 (WA) (“the LA Act”).  In 
particular, he drew my attention to subsection (5) which says: 

“An order made under subsection (1), (2) or (3) does not create 
any interest in Crown land in the relevant reserve in favour of 
the management body of that reserve.” 

29  He also made reference to para 14 of Schedule 2 of the LA Act.  The 
relevance of Schedule 2 is that, pursuant to s.281(1) of the LA Act, the 
Land Act 1933 (“the Land Act”) was repealed and, under subsection (2), 
the provisions set out in Schedule 2 have effect in relation to the Land Act 
1933.   Paragraph 14 deals with (inter alia) reserves of land made under 
s.29 of the Land Act.  In particular, subsection (2) says that any land 
reserved under s.29 of the Land Act and remaining reserved immediately 
before the day when the LAA came into operation are to be taken to be 
land reserved under s.41 of the LAA.  He also referred to subsection (7) 
which, in similar fashion to (2), preserved C class reserves which had 
been classified as that class under s.31 of the Land Act.  Mr Meyer drew 
my attention to paragraph 16(1) which deals with vesting orders.  It says 
that an order made under s.33 of the Land Act which subsisted 
immediately before the commencement of the LA Act continues after the 
commencement date as if it were a management order or an order made 
under s.46(3) or s.59(5). 

 
Submissions on Behalf of the Applicant 

30  Mr Edmands, on behalf of the applicant, filed detailed written 
submissions in respect of the five preliminary issues.  Those submissions 
were supplemented by oral submissions before me.  He also made written 
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and oral submissions concerning the objections of Concept which raises 
estoppel.  

31  As to the preliminary issue of whether or not the Warden could take 
into account, in hearing an application for the grant of a prospecting 
licence, matters of public interest, Mr Edmands relied heavily upon the 
decision in Tortola Pty Ltd v Saladar Pty Ltd (1985) WAR 195.  The 
essence of his submission was that the Warden is restricted, in considering 
an application for the grant of a prospecting licence, to a consideration of 
matters which go to the question of whether or not the applicant has 
completed and complied with the formal requirements of the Act and 
regulations concerned with the making of such an application.  He made 
reference to decisions of the WA Full Court in Re Warden French; Ex 
parte Serpentine-Jarrahdale Ratepayers and Residents Association (Inc) 
(1994) 11 WAR 315, Re Warden Heaney; Ex parte Serpentine-
Jarrahdale Ratepayers and Residents Association (Inc) (1997) 18 WAR 
320 and Re Warden Calder; Ex parte Cable Sands (WA) Pty Ltd (1998) 
20 WAR 343.  Reference was also made to the Supreme Court decision of 
Re Roberts; Ex parte Western Reefs Ltd v Eastern Goldfields Mining Co 
Pty Ltd (1990) 1 WAR 546.  It was submitted that none of the cases 
mentioned overrule Tortola and that the decision of Brinsden J in that 
case continues to bind the Warden in respect of the Warden’s functions 
concerning applications for the grant of a prospecting licence.  Counsel 
drew attention to the fact that none of the objections raised any issues 
concerned with compliance with the formal requirements of the Mining 
Act. 

32  I have recently published reasons in the matter of Striker Resources 
v Benrama and Ellison (2001) WAMW7 in which I heard similar 
argument in relation to the effect of the decision of Brinsden J in Tortola 
upon the Warden’s functions connected with the hearing of an application 
for the grant of a miscellaneous licence where it was sought by the 
objectors to raise, as matters of objection before the Warden, issues 
described as being matters of “public interest” for purposes of s.111A of 
the Mining Act.  I concluded that a Warden hearing an application for the 
grant of a miscellaneous licence did have power to allow objectors to be 
heard at the hearing of an application for the grant of a miscellaneous 
licence where the objections were based upon public interest matters 
which were public interest matters of a type which could attract the 
operation of the provisions of s.111A and the exercise of the Minister’s 
discretion thereunder.  I will refer in more detail to my decision in Striker 
Resources later.  
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33    Mr Edmunds made written and oral submissions in respect of 
the EP Act and in particular to s.38(1).  As a starting point, he submitted 
that, in the absence of any evidence having yet been put before me, it was 
not possible to determine whether the proposal of the applicants as set out 
in its outline of proposed activities was of a type which could be said to be 
likely to have a significant impact upon the environment and to therefore 
attract the provisions of s.38(1)(a).  It was further agued that, in any event, 
the Warden, in granting a prospecting licence, would not be making a 
decision in relation to the proposal itself but would be making a decision 
only in relation to the grant of the tenement and that the two decisions 
were fundamentally different.  It was said that the proposal was simply an 
indication of one way in which the applicant, if successful, may exercise 
the rights which accrued to it upon granting a prospecting licence.  It was 
submitted that the Warden was not a decision-making authority for 
purposes of the EP Act in respect of the activities which the holder of a 
prospecting licence may, subsequent to grant, carry out upon the land the 
subject of the grant.        
  

34  Mr Edmands also said that, as the Warden in determining an 
application for the grant of a prospecting licence was acting 
administratively, it was appropriate that regard should be had by the 
Warden to the existence of the memorandum of understanding which has 
been entered into by the Environmental Protection Authority (“the EPA”) 
and the Department of Minerals and Energy and which endeavours, as 
between the Department and the Authority, to facilitate and expedite the 
performance by those two bodies of their respective roles in connection 
with the granting of mining tenements, the imposition of conditions and 
terms upon such grants and the protection of the environment.  In that 
context, counsel made reference to what was said by Steytler J in 
Re Warden Calder (supra) when his Honour said, in effect, that the 
Warden need not undertake a complete investigation of environmental or 
other public policy matters where an objection is lodged which raises such 
grounds. 

35  As to the AH Act preliminary issue, Mr Edmands submitted that 
alleged the potential (which I understood was not conceded) for there to 
exist sites to which that Act may have application and in respect of which 
the applicant or others may commit offences under that Act, and in respect 
of which any activities of the type contemplated in the applicant’s outline 
of proposed activities may have adverse impact, was not a matter which 
went to the issue of whether or not a prospecting licence should be 
granted.  He said that the proper approach is relatively simple, namely, if 
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such sites do exist, then, if a prospecting licence is granted, the provisions 
of the AH Act have application in any event and the provisions of that Act 
govern what may or may not occur on or in the vicinity of those sites with 
a view to protection and preservation of them in accordance with the 
policies and objectives of the AH Act.  He said that the AH Act itself was 
not concerned with the question of whether or not mining tenements 
should be granted, it being aimed at protecting and preserving Aboriginal 
sites in any circumstances, including where rights such as those which 
attach to mining, tenements exist in respect of the relevant area. 

36  He submitted that the mere presence of an Aboriginal site which was 
within the ambit of the AH Act was not determinative of the question of 
whether or not a grant of a tenement should be made or whether or not a 
Warden should proceed to hear an application for the grant of the 
tenement. 

37  Concerning the public interest preliminary issue which related to the 
Leeuwin-Naturalist ridge policy, counsel submitted that the mere 
existence of the policy does not prove environmental sensitivity of a type 
which should preclude the granting of a prospecting licence.  
Environmental sensitivity, it was said, is a matter which can only be 
assessed in relation to a particular area and only upon the basis of 
evidence.  He drew my attention to paragraph 4.7 at page 5201 of 
Government Gazette 18 September 1998 in which under the heading 
“Resources” and under the subheading “Statement of Intent” it is said: 

“Minerals and basic raw material resources will be – 

• acknowledged in land use decisions; 

• developed in a timely manner that has regard for 
development needs of settlements; and 

• extracted where consistent with cultural, 
environmental and economic values of the policy area 
and giving due regard to the State significance of the 
resource. 

Water resources will be allocated and managed in a way that 
balances and sustained environmental, cultural and economic 
values.”   
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38  Reference was also made to paragraph PS7.1 under the heading 
“Policies” and under the subheading “Mineral Resources and Basic Raw 
Materials” where it is stated: 

“The timely exploration of land for mineral resources ahead of 
the creation of urban, tourism, rural and conservation areas is 
encouraged.” 

39  PS7.2 says: 

“Exploration and development of mineral resources and basic 
raw materials will be subject to environmental management 
controls and rehabilitation programs.” 

40  Those provisions, it was submitted by Mr Edmands, indicated quite 
clearly that mining of resources within the area the subject of the 
statement of planning policy in exhibit B (Government Gazette 18 
September 98) was contemplated.  Counsel also referred to the provisions 
of s.120 of the Mining Act which requires the Minister or Warden or 
mining registrar to take into account the provisions of any town planning 
scheme or local laws concerning land use. 

41  As to the private land preliminary issue, the applicant submitted that 
a number of propositions relied upon by the objectors were flawed.  It was 
said that alienation from the Crown was not a legal consequence of the 
setting aside of the Reserve.  He referred to the decision of the High Court 
in City of Perth v Crystal Park Ltd (1940) 64 CLR 153 per Williams J 
at 168 where the court was considering the meaning of the word “vested” 
in s.33 of the Land Act.  It was submitted that the fact that the Governor 
was able to cancel or change the purpose of the Reserve was an indication 
that alienation from the Crown of the land the subject of the Reserve had 
not occurred as a consequence of the vesting order.  Reference was also 
made to the provisions of s.281(2) of the LAA which, together with the 
provisions of paragraph 16(1) of Schedule 2, had the effect that a vesting 
order made pursuant to s.33 of the Land Act was to be treated as if it were 
an order made under s.46(3) or s.59(5) of the LAA and thus could not be 
seen as constituting an alienation for purposes of the provisions of the 
Mining Act which dealt with private land. 

42  It was also disputed by counsel that the Reserve was a “concession” 
for purposes of the definition of “private land” in s.8 of the Mining Act.  It 
was submitted that, in any event, the provisions of paragraph (c) of the 
definition of “private land” would have application to the particular 
reservation to the Shire, it being…“land that (had) been reserved for or 
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dedicated to any public purpose” and that, therefore, the land having been 
land in respect of which a concession had been granted for such a 
purpose, the land itself, being the subject of such a reservation, could not, 
because of paragraph (c) be treated or taken as “private land”.  In respect 
of the objectors’ submissions which were to the effect that if a prospecting 
licence were granted to the applicant over private land, then lime sand 
being excluded from the definition of “mineral” in such circumstances, it 
would not be open for the applicant if granted the prospecting licence to 
prospect  for limestone, it was said that the exclusion of limestone, if that 
were the case, would not prevent prospecting for other minerals.  As to the 
issue of whether or not, if the reserved land is private land, any 
prospecting licence could issue without consent, it was submitted that the 
need for consent only arises in circumstances set out in s.29 of the Act in 
respect of specified uses to which the land is put and that, in the present 
case, none of the uses specified in subsection (2) existed.  It was said that, 
therefore, the question of consent did not arise.  It was also pointed out 
that even if consent were required, that requirement has application only 
in respect of land less than 30 metres below the natural surface of the 
private land (s.29(2)). 

43  Mr Edmands went on, in his written submissions under the heading 
“Grant over the Reserve generally”, to analyse the process whereby the 
vesting of the Reserve in the Shire occurred and the application and 
operation of the provisions of the Mining Act concerned with the granting 
of tenements on Crown land, reserves, and the interrelation between the 
provisions of the Land Act, the LA Act and the Mining Act.   

 
THE RELEVANT LEGISLATION 

44  In the course of submissions on the preliminary issues reference was 
made by counsel to provisions of the Mining Act, the Land Act, the Land 
A Act, the EP Act, the AH Act and the Local Government Act. 

 
The Mining Act 

45  Section 6 says: 

“This Act shall be read and construed subject to the 
Environmental Protection Act 1986, to the intent that if a 
provision of this Act is inconsistent with a provision of that Act, 
the firstmentioned provision shall, to the extent of the 
inconsistency, be deemed to be inoperative. 
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(2) Notwithstanding anything in this Act – 

(a) A local government is not required to hold a 
mining tenement to – 

(i) exercise the power given to it by 
section 3.27 of, and clause 3 and Schedule 
3.2 to, the Local Government Act 1995; or 

(ii) remove from local government property (as 
defined in that Act), rock , stone, clay, sand 
or gravel for use in the construction of 
local government facilities; and  

(b) if a local government leases government property 
to another person, that person is not required to 
hold a mining tenement to remove from that land 
rock, stone, clay, sand or gravel for use in the 
construction of local government facilities, unless 
the Minister requires that person to hold a 
tenement.” 

46  Section 8(1) (the interpretation section) defines several relevant 
terms as follows: 

“Minerals:   

includes all naturally occurring substances … obtained or 
obtainable from any land by mining operations carried 
out on or under the surface of the land, including … 
limestone…, gravel…, sand… except that were –  

(a) limestone, rock or gravel; 

(b) (not relevant) 

(c) sand, other than mineral sands, silica sand or 
garnet sand; or 

(d) (not relevant) 

(e) occurs on private land, that limestone, … gravel, 
… sand … shall not be taken to be minerals.” 

“Mining operations: 
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means any mode or method of working whereby the earth or any 
rock … may be disturbed, removed …” 

 “Mining tenement: 

means a prospecting licence, exploration licence, retention 
licence, mining lease, general purpose lease or a miscellaneous 
licence granted or acquired under this Act or by virtue of the 
repealed Act; and includes the specified piece land in respect to 
which the mining tenement is so granted or acquired.” 

“Private land: 

means any land that has been or may hereafter be alienated from 
the Crown for any estate of freehold, or is or may hereafter be 
the subject of any conditional purchase agreement, or of any 
lease of concession with or without a right of acquiring the fee 
simple thereof (not being a pastoral release within the meaning o 
the Land Administration Act 997 or a lease or concession 
otherwise granted by or on behalf of the Crown for grazing 
purposes only or for timber purposes or a lease of Crown land 
for the use and benefit of Aboriginal inhabitants) but –  

(a) (not relevant) 

(b) (not relevant) 

(c) no land that has been reserved for or dedicated to any 
public purpose shall be taken to be private land by 
reason only that any lease or concession is granted in 
relation thereto for any purpose.” 

47  Section 18 provides that all Crown land not being the subject of a 
mining tenement is open for mining and may be marked out in connection 
with an application for the grant of a mining tenement. 

48  Within Part III of the Mining Act, headed “Land Open For 
Mining”, and within the provisions of ss.23 to 26A, mining on public 
reserves is dealt with.  Section 23 allows applications for the grant of 
mining tenements over reserves to which the provisions of ss.24, 24A and 
25 of the Mining Act apply.  Section 23 contains a caveat that no mining 
is to be carried out on any such land except in accordance with a consent 
obtained from the Minister in relation to the land which is reserved and 
over which the mining tenement is granted.  Section 24 specifies the 
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classes of land to which s.24 applies.  Included within the classification of 
reserves in s.24, in subsection (1)(c), is “land reserved under Part IV of 
the Land Administration Act 1997, not being – (i) land to which 
paragraph (a) or paragraph (b) of this subsection refers; (ii) land 
reserved for mining or commons; (iii) land reserved and designated for 
Public Utility for any purpose pursuant to that Part; (iv) land that is a 
town site within the meaning of the Land Administration Act 1997”.  
There are several other classes of land to which s.24 applies, however, 
there is no need, for present purposes, to give any consideration to them.  
Subsection 24(5) says: 

“(a) Mining on any land referred to in subsection (1)(c) 
may be carried out with the written consent of the 
Minister who may refuse his consent or who may give his 
consent subject to such terms and conditions as the 
Minister specifies in the consent. 

(b)  Before giving his consent whether conditionally or 
unconditionally the Minister shall first consult the 
responsible minister and the local government, public 
body, or trustees or other persons in which the control 
and management of such land is vested with respect 
thereto, and to obtain its or their recommendations 
thereon.” 

49  Subsection 24(8) says that the responsible Minister for purposes of 
s.24 is the Minister for the time being charged with the administration of 
the land or the enactment to which the land is subject. 

50  For purposes of s.24 (5), s.26 sets out the terms and conditions that 
may be imposed upon a grant of a mining tenement over land which is a 
reserve.  The making of applications for the granting of mining tenements 
over private land is dealt with in the provisions of ss.27 to 39 of the 
Mining Act.  Section 27 provides that applications for the grant of mining 
tenements may be made in respect of private land.  Section 29 provides 
that the mining tenement may be granted over private land subject to 
certain exceptions (subsection (2)) which arise where the land is used for 
specified purposes or is the site of specified activities or constructions.  
The section provides that no consent is required to the grant of a mining 
tenement in respect of private land at a depth in excess of 30 metres below 
the natural surface of the land. 
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51  Section 40 empowers the Warden “…in accordance with 
section 42…” to grant a prospecting licence which is subject to prescribed 
conditions and in respect of which the Warden is empowered to impose 
additional conditions for the purpose of prevention or reduction of injury 
to land (s.46A).   

52  Section 42 makes provision for the determination by the Warden of 
an application for the grant of a prospecting licence where the grant of the 
licence is objected to.  It also makes provision for the lodgement of a 
notice of objection to the granting of the licence.  Neither the Act nor the 
regulations expressly limit the grounds upon which an objection to the 
grant of a prospecting licence may be made and there is no limitation or 
qualification as to who may lodge an objection.  In particular, there is no 
express exclusion of grounds of objection which are based upon matters 
of “public interest” which are of the type embraced by the provisions of 
s.111A of the Mining Act.  Pursuant to the provisions of s.46, there are 
conditions which are prescribed and which apply to every prospecting 
licence.   

53  Section 46A provides that, on the granting of a prospecting licence, 
conditions for the purpose of preventing or reducing or making good 
injury to the natural surface of the land or to anything on the natural 
surface of the land may be imposed by the mining registrar, the Warden or 
the Minister at the time of grant or, by the Minister, at any subsequent 
time. 

54  Section 48 sets out the rights conferred upon the holder of a 
prospecting licence.  Those rights are: entry upon the land, both in person 
and through employees with or without vehicles, machinery and 
equipment; to prospect for minerals and to carry out activities which are 
necessary for the purpose of prospecting; to excavate, extract or remove 
specified quantities of soil, rock, stone, earth.  There are also rights 
conferred in relation to the taking and diverting of water. 

55  Section 56 creates a right of appeal to the Minister where the Warden 
has refused to grant a prospecting licence or has granted it subject to 
conditions that the applicant considers unreasonable.  In such a case the 
Minister is empowered to dismiss the appeal or to uphold it and grant the 
application on such conditions as the Minister considers reasonable. 

  

 Section 111A of the Mining Act, where relevant, says:  
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            (1) “The Minister may - 

(a) by notice served on the mining registrar or the 
warden, as the case requires, terminate an application for 
a mining tenement before the mining registrar or the 
warden has determined, or made a recommendation in 
respect of, the application; or 

(b) refuse an application for a mining tenement, 
 if in respect of the whole or any part of the land  to 
which the application relates – 

 (c)   the Minister is satisfied on reasonable grounds 
in the public interest that  

(i) the land should not be disturbed; or  
             

(ii) the application should not be granted; 

 

(3)    Notwithstanding anything in this Act, an application to which a 
notice referred to in subsection(1) applies ceases to have any 
effect for the purposes of this Act when that notice is served.”  

 

60  Section 112 of the Mining Act provides: 

(1) Subject to subsection (2), every prospecting licence and 
exploration licence is subject to a reservation in favour 
of the Crown and any person authorised thereby of the 
right to enter thereon and remove therefrom any rock, 
stone, clay, sand or gravel for use for any public 
purpose or for use in any prescribed work or 
undertaking; 

(2) A prospecting licence … granted – 

(a) wholly in respect of private land is not subject to 
the reservation referred to in subsection (a); 

(b) partly in respect of any private land and partly in 
respect of land other than private land is not 
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subject to the reservation referred to in 
subsection (1) in relation to that private land.” 

The Land Administration Act 1997 
61  Section 281(1) the LAA repealed the Land Act 1933.  Pursuant to 

subsection 281(2) Schedule 2 of the LA Act applied in respect of and 
preserved, inter alia, reserves created under s.29 of the Land Act (clause 
14) and preserved the effect of vesting orders made under s.33 of the Land 
Act (clause 16).  Under subsection 281(3) of the LA Act:  “A reference in 
a written law or a book, document or writing to the Land Act 1933 is, 
unless the contrary intention appears or it is otherwise provided under 
this Act, to be construed as if that reference were a reference to (the LA 
Act)”.  Pursuant to clause 14(2) of the Schedule any land reserved under 
s.29 of the repealed Act and remaining so reserved immediately before the 
commencement of the LA Act is to be taken as land reserved under s.41 
of the LA Act.  Clause 16(1) of the Schedule says that an order made 
under s.33 of the Land Act which subsisted immediately prior to the 
commencement of the LA Act continues to subsist as if it were a 
management order or an order made under ss.46(3) or 59(5) of the LA 
Act. 

62  Section 3 contains a number of definitions which are relevant for 
purposes of the proceedings now before me. 

“Interest”:  “in relation to Crown land, means, except in 
Parts IX and X, (which are of no concern in these proceedings) 
charge, Crown lease, easement, lease … or other interests, 
including such interests as are lawfully granted or entered into 
by a management body, and their counterparts under the 
repealed Act, but does not include – 

(a)   care, control and management of a reserve …  

(b), (c), (d) (not relevant). 

“Managed reserve”:  “means reserve, the care, control and 
management of which are placed under section 46 or 59.” 

“Management body”:  “means person or persons with whom or 
which the care, control and management of a reserve … are 
placed under section 46(1) or 59(4).” 
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“Management order”:  “means order by which the care, control 
and management of a reserve are placed under section 46(1) or 
59(4).” 

“Reserve”:  “means Crown land for the time being reserved 
under section 41.” 

63  Section 5 of the LA Act says that the Act does not apply to the 
registration of rights over Crown land in respect of minerals nor prevent 
or otherwise affect the system of registration under Acts of mining rights 
in respect of Crown land.   

64  Section 3 of the LA Act defines “mining or petroleum rights” as 
(inter alia):  “… (a) mining tenement within the meaning of the Mining Act 
1978”. 

65  Section 41 of the LA Act empowers the Minister, by order, to reserve 
Crown land to the Crown for one or more purposes in the public interest. 

66  Section 46 empowers the Minister, in subsection (1), to place with 
any person the care, control and management of a reserve for the same 
purpose as that for which the land was reserved under s.41 and may 
impose conditions applicable to such placement.  That is a “management 
order” as defined in s.3.  Pursuant to subsection 46(3) the Minister may 
empower a management body to grant a lease, sublease or a licence over 
all or part of the reserved land for the purposes for which the land was 
reserved under s.41. 

67  Section 51 empowers the Minister to cancel, change the purpose of 
or amend the boundaries of a reserve.  

  Section 264 of the LA Act, under the heading “Liability of Crown 
and management bodies in relation to certain land”, says, in 
subsection (3):   

“Despite any other written law, the liability of the Crown and 
management body in respect of damage, injury or loss suffered 
by a person on, or from a cause emanating from, Crown land 
which is – 

(a) within the relevant managed reserve; and 

(b) unimproved, 
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is limited to damage, injury or loss caused by, or the cause of 
which is a direct consequence of, an act of the 
management body, or an activity undertaken by the 
management body, otherwise than in accordance with its 
management order.” 

 
The Aboriginal Heritage Act 1972 

69  The Act, in its long title, is described as:  “…An Act to make 
provision for the preservation on behalf of the community of places and 
objects customarily used by or traditional to the original inhabitants of 
Australia or their descendants, or associated therewith, and for other 
purpose incidental thereto.”  The Act commenced operation in 1972.  It 
defines, inter alia, (s.4) “Aboriginal site”, “protected area” and 
“Aboriginal”.  It applies to places of importance and significance to 
Aboriginal persons, to sacred, ritual or ceremonial sites of importance and 
significance to Aboriginal persons, to places which the Aboriginal 
Cultural Material Committee created by the Act considers to be of 
historical, anthropological, archaeological or ethnographical interest 
which should be preserved because of their importance and significance to 
the cultural heritage of the State and it applies to places where objects to 
which the Act applies are traditionally stored or to which they have been 
taken.  An obligation is placed upon the Minister responsible for the AH 
Act to ensure that places and things of the type to which the Act applies 
are recorded and their relative importance evaluated (s.10). 

70  Section 15 requires any person who has knowledge of the existence 
of things in the nature of Aboriginal burial grounds, symbols or objects of 
sacred, ritual or ceremonial significance, cave or rock paintings or 
engravings, stone structures (etcetera) or any other things to which the Act 
applies or to which it may apply to report its existence to the registrar or a 
police officer.  Under Section 16, and subject to s.18, the right to excavate 
or remove anything from an Aboriginal site is reserved to the registrar of 
Aboriginal sites appointed under s.37(1). 

71  Section 17 makes it an offence to excavate, destroy, damage, 
conceal, or alter any Aboriginal site or any object on an Aboriginal site or 
to deal with any such object in a manner which is unauthorised.  Section 
18 empowers the Minister, in accordance with the procedure set out in the 
section, to consent to the use of land by an owner where such use by the 
owner would otherwise be likely to result in a breach of s.17. 
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72  Pursuant to s.19, the Minister, upon the recommendation of the 
Committee to the Minister that an Aboriginal site is of outstanding 
importance and should be declared a protected area, may recommend to 
the Governor that the site be declared a protected area and the Governor 
upon such recommendation may make such a declaration.  Such a 
declaration may be made in respect of any land, including private land and 
land reserved for any public purpose. 

73  Pursuant to s.37, the office of Registrar of Aboriginal Sites is 
created.  The function of the registrar is to administer the operations of the 
Aboriginal Cultural Material Committee and to maintain a register of 
protected areas, Aboriginal cultural material and places and objects to 
which the AH Act applies. 

 
The Environmental Protection Act 1986 

74  Section 38(1) of the EP Act says: 

“A proposal that appears likely, if implemented, to have a 
significant effect on the environment or a proposal of a 
prescribed class – 

(a) subject to section 48I, shall, in the case of a proposal 
other than a proposal under an assessed scheme, be 
referred in writing to the Authority by a decision-
making authority as soon as that proposal comes to the 
notice of the decision-making authority; and 

(b) may be referred in writing to the Authority by – 

(i) the proponent; or 

(ii) in the case of a proposal other than a proposal 
under an assessed scheme, any other person. 

75  In s.3 of the EP Act appears a definition of “decision-making 
authority”.  It means: 

“Public authority empowered by or under – 

(a) a written law; or 

(b) (not relevant) 
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to make a decision in respect of any proposal and, Division 2 of 
Part IV, includes, in relation to a particular proposal, any 
Minister prescribed for the purposes of this definition has been 
the Minister responsible for that proposal.” 

76   “Proposal” means: 

“Project, plan, program, policy, operation, undertaking or 
development or change in land use or amendment or any of the 
foregoing, but does not include scheme.” 

77  “Public authority” means: 

“Minister of the Crown acting in his official capacity, department 
of the Government, State, agency of instrumentality, local 
government or other person, whether corporate or not, who or 
which under the authority of a written law administers or carries 
on for the benefit of the State, or any district or part thereof, a 
social service or public utility.” 

78  “Scheme” means (inter alia): 

(d) regional planning scheme … 

(e) town planning scheme … 

(f) statement of planning policy to which section 5AA(8) of 
the Town Planning and Development Act 1928 
applies…” 

79  A regional planning scheme has the same meaning as in the Western 
Australia Planning Commission Act 1985.  There is also a definition of 
“town planning scheme”, namely, that it has the same meaning as in the 
Town Planning and Development Act 1928. 

80  The EP Act also contains a definition of “reserve” in s.3, namely, 
“…land or waters or both reserved by or under a written law for a public 
purpose”. 

81  Section 5 of the EP Act says that whenever a provision of the EP Act 
is inconsistent with a provision of any other written law, the provision of 
the EP Act prevails. 

THE ESTOPPEL OBJECTION BY CONCEPT 
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82  As previously mentioned, Concept lodged an objection to the grant 
of P70/1383 which raised only one ground, namely, that of estoppel 
arising out of the alleged past actions on the part of the Minister for Mines 
concerning previous applications made several years ago by Concept for 
the grant of mining tenements over the ground the subject of application 
P70/1383.  Although the estoppel issue was not specifically  identified as 
one of the preliminary issues and it was not the subject of submissions by 
the other objectors I will address it in these reasons because if the 
argument of Concept is upheld there would be no point in the applicant 
and objector being heard further on any issue and no point in my making a 
decision on the 5 preliminary issues. 

83  The basis upon which Concept has raised the estoppel argument is 
that it is said that Concept had previously, in 1980 and 1984, made 
applications for mining tenements over the same area of land the subject 
of application P70/1383 and that such applications had been:  “…declined 
by the Minister for mines … on the grounds that, inter alia:  ‘…In the 
interests of reserving resources for the future development of the State, no 
one party will be granted rights of the whole of the [Boranup sand] 
deposit and further, a mining tenement will only be granted within the 
deposit when firm proposals for the development of some industry can be 
shown.’”  It is said that Concept had been invited to apply for mining 
tenements over a portion of the area when further plans for its 
development were devised.  The grounds of objection then state that 
because of prevailing market conditions the objector had been unable to 
devise a firm proposal for development until the present time.  It is then 
said that, as a consequence of what Concept had been informed by the 
Minister, it refrained from applying for further tenements over the ground 
until plans had been devised which were likely to meet the Minister’s 
approval and in the belief that no one party would be granted rights over 
the whole area. 

 
The Applicant’s Submissions on the Estoppel Objection 

84   On behalf of the applicants, in his written submissions and orally 
before me, Mr Edmands argued that the function of the Warden in hearing 
an application for the grant of a prospecting licence was limited to a 
consideration of matters which went only to the question of whether or 
not there had been formal compliance with the requirements of the Act 
and the regulations in connection with the application for the prospecting 
licence (Tortola’s case).  He further submitted, in the alternative, that 
estoppel in this case could not be raised against either the Warden or the 
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Minister as to do so would prevent the performance of a statutory duty in 
the case of a Warden.  In respect of the latter submission reliance was 
placed upon the decision of Gummow J in Minister for Immigration and 
Ethnic Affairs v Kurtovic (1990) 92 ALR 9 wherein (at 110 to 111) 
his Honour had referred to commentary by Lord Greene MR in the case of 
Minister of Agriculture and Fisheries v Hulkin where he said:  “…the 
power given to an authority under a statute is limited to the four corners 
of the power given.  It would entirely destroy the whole doctrine of ultra 
vires if it was possible for the donee of a statutory power to extend his 
power by creating an estoppel”. 

85  In respect of that passage, Gummow J in Kurtovic’s case said: 

“However, it would be taking too narrow a view of the 
authorities to say that the concerns which find expression in the 
limitation put upon the doctrine of estoppel are limited to 
ensuring the performance of a statutory duty.  The same 
limitation has been said by high authority to apply where there is 
no duty to act, but merely a discretionary power.  This has been 
put on the basis that in a case of discretion, there is a duty under 
the statute to exercise a free and unhindered discretion and an 
estoppel cannot be raised (anymore than a contract might be 
relied upon) to prevent or hinder the exercise of the discretion; 
the point is that the legislature intends the discretion to be 
exercised on the basis of a proper understanding of what is 
required by the statute, and the repository of the discretion is not 
to be held to a decision which mistakes or forecloses that 
understanding”. 

86  At the hearing, Mr Edmands also submitted that, in any event, it was 
not appropriate for an objector in administrative proceedings before the 
Warden by way of an application for the grant of a prospecting licence to 
raise the question of estoppel.  The appropriate forum for such a matter to 
be decided, he submitted, was either in the Warden’s Court pursuant to ss 
132 and 134, where the Warden performs a judicial function as distinct 
from an administrative function or, alternatively, in the Supreme Court. 

The Objectors’ Submissions in Support of the Estoppel Objection 
87  Mr Galic, in response, made reference to the provisions of s.132 of 

the Mining Act.  He submitted that s.132 gave to the Warden jurisdiction 
to deal with the estoppel objection.  He submitted that I should take into 
account the Minister’s representations to Concept in considering the 
application by Margaret River Resources for the grant of the prospecting 
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licence even if I did not take it into account on the basis that I was 
estopped from hearing the application and making a grant. 

 
88    Mr Galic referred me to the case of Atidale Pty Ltd v Minister for 

Minerals and Energy, heard in the Supreme Court of Queensland, and to 
the decision of De Jersey J therein delivered on 1 February 1996 
(unreported application 508 of 1994).  In this case the court was required 
to consider whether or not the applicant before the Supreme Court was the 
holder of a prospecting permit which had been issued by the Department 
of Minerals and Energy to a director of the company in the director’s own 
name and which described the director as being the holder of the permit.  
It appears that the issuing of the permit was a preliminary step in 
obtaining the issuing of a mining lease.  The court appears to have 
accepted that the company director had been told by an employee of the 
Department that if he could prove that he was the common director of a 
number of companies which included the applicant company before the 
court, then the prospecting permit (which was issued to him in his name) 
could be applied for in the director’s name and the mining lease could be 
issued later in the name of Atidale Pty Ltd.  De Jersey J held that the 
advice which had been given to the director by the departmental employee 
was contrary to the express provisions of the Mineral Resources Act and 
that the company could not, for purposes of the issuing of a mining lease, 
be considered or taken to be the holder of the prospecting permit.  
His Honour then considered whether or not “…by resort to a general 
principle of the common law, I might, nevertheless, conclude that 
although (the director) is specified with perfect clarity as being the holder 
in apparent accordance with the requirements and format of the Act, I 
might conclude that his company was, in truth, the real holder and, 
notwithstanding the terms of the Act, to be regarded as such”.  His 
Honour said that he could not do that and said (at 8): 

“…if that gives rise to an estoppel, it cannot be an estoppel operative 
against the lawful operation of the Act”. 
 
CONCLUSIONS 
 
 
The Estoppel Objection 
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89  I agree with the alternative submission of Mr Edmands as to the 
estoppel argument.  In the case of Kurtovic, to which counsel referred, 
Gummow J also said (at 108):  

“Conventional estoppel, estoppel by representation (whether as 
to present facts – ‘common law estoppel’ – or as to the future – 
‘equitable or promissory estoppel’), proprietary estoppel and 
issue estoppel are each a genus of the species ‘estoppel’ which 
may conceivably have a role in administrative law.  In what 
follows, I am concerned principally with estoppel by 
representation, particularly as to future conduct.” 

 

90  Further (at 108-109) his Honour said: 

“As a starting point, I should note that the present case is not one 
where a party asserts that the executive or other public authority 
is estopped from asserting that a particular action of which the 
other party seeks performance would be ultra vires as exceeding 
the powers given by or pursuant to a law of the Parliament.  Any 
doctrine in that context would threaten to undermine the doctrine 
of ultra vires by enabling public authorities to extend their 
powers both de facto and de jure by making representations 
beyond power, which they would then be estopped from denying.  
Rather, in the present case, the respondent seeks to prevent the 
appellant from making a decision within the latter’s power which 
would have the effect of altering a previous intra vires decision.  
The respondent is then met with the objection that to allow an 
estoppel in this context would hinder or prevent further exercise 
of the statutory discretion. 

The principles governing the application of estoppel by 
representation, or promissory estoppel, and related doctrines, 
have evolved largely in the context of private law.  Difficult 
issues arise as to the extent to which those principles are to be 
applied in administrative law.  The generally accepted 
proposition is that: 

‘Estoppel cannot operate to prevent or hinder the 
performance of a positive statutory duty, or the exercise of a 
statutory discretion which is intended to be performed or 
exercised for the benefit of the public or a section of the 
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public:  Halsbury’s Laws of England, 4th ed, vol 44, 
‘statutes’ para 949.’” 

91  His Honour then went on and made reference to Hulkin’s case and 
made the remarks (at 111) to which Mr Edmands drew my attention.  In 
the present case I consider that to uphold the objectors’ proposition that it 
was able to properly ground an objection to the granting by the Warden of 
a prospecting licence because of a prior representation made by the 
Minister of the nature described and set out in the objection would be to 
accept two things which I do not accept.  Firstly, that the Minister had any 
power in 1980 or in 1984, or indeed, at any time, to make any 
representation which would have had an effect in the future of binding a 
Warden in the exercise of a statutory function to determine an application 
for the grant of a prospecting licence under the Mining Act; secondly, that 
if the Minister did not have such a power yet the Minister nevertheless 
(and possibly ultra vires) made such a representation upon which the 
objector acted to its detriment, it would be open to a Warden in 
determining an application for the grant of a prospecting licence to take 
such a fact into account by way of the hearing of an objection based upon 
the representation even if there is no estoppel but simply as a matter 
which would have some weight in the determination of the outcome of the 
application. 

92  The basis of my rejection of the objectors’ submission that I am 
estopped from hearing the applicant’s application and granting a 
prospecting licence to the application based upon some “genus” of 
estoppel is my acceptance that the comments of Gummow J in Kurtovic’s 
case are of general application and, with respect, are a correct expression 
of the law insofar as it relates to the administrative function which I am 
performing. 

93  In my opinion the objector Concept is not assisted by the decision in 
Atidale.  The decision of his Honour appears to be consistent with what 
Gummow J said in Minister for Immigration b Kurtovic (supra). 

94  Mr Galic also argued that if there was a grant of a tenement over any 
of the land, then Concept would have suffered a detriment and that there 
is a public interest which must be taken into account because the 
detriment, it is said, arose out of the conduct of the Minister in the form of 
his representations to Concept which led directly to Concept not seeking 
the grant of a tenement over the land.  That, it was submitted, is a matter 
of public interest which the Warden could take into account.  I do not 
accept that argument on behalf of Concept.  Even if it is the case that the 
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Minister’s conduct did lead directly to a loss or detriment being incurred 
by Concept, that, in my opinion, is not a matter of public interest which 
would give rise to the application of the provisions of s.111A of the 
Mining Act.  I consider it to be, to the contrary, a matter of private as 
distinct from public interest and to be not a matter of private interest of 
such a nature as would be sufficient to support a characterisation by any 
principle of equity or law attaching to it which would raise it to the level 
of a matter of public interest which ought to be considered by the 
Minister.  The court in Sinclair v Maryborough Mining Warden (1975) 
132 CLR 473 commented upon that and Franklyn J in Re Warden 
Heaney (supra) expressly approved of the approach taken by the court in 
Sinclair’s case.  

Further, I consider that what Concept is also raising by way of 
objection is, in essence, a claim that Concept has, as a consequence of the 
Minister’s representations, a priority right to mark out or make application 
for the grant of a mining tenement over the land and to have it’s 
application considered and dealt with by the Minister in priority to any 
other applicant for the same ground. The legislation makes no provision 
expressly or impliedly for any such priority. 

In any event it, seems to me that the Minister’s comments should be 
taken as being no more than an indication of then current Government 
policy and an indication of what the Minister on behalf of the State 
considered at the material time to be the best means of exploiting the 
mineral resources of the area.  

 

 95      Section 42 of the Mining Act does not impose any express 
limitation upon the reasons why a person may object to the grant of a 
prospecting licence; nor do the regulations.  As Franklyn J said in Re 
Warden Heaney (supra), no person has to establish any standing in 
order to be able to lodge an objection or to be heard at the hearing 
before the Warden for the determination of an application.  Pursuant 
to s.42(3), the Warden, at the hearing of an application for the grant 
of a prospecting licence “…may give any person who has lodged…a 
notice of objection an opportunity to be heard”.  While it may be 
arguable that it would be open to a Warden, upon the application of 
the applicant for the grant of a prospecting licence, to dismiss or 
strike out an objection upon the basis that, as a matter of law, it is not 
an “objection” to the grant of a tenement at all or not an “objection” 
to the grant of a tenement without the imposition of certain 
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conditions, it seems to me that, as a matter of general principle (to 
which there may be exceptions), it will be preferable for a Warden to 
proceed upon the basis that as a matter of fact and law an objection 
has been lodged and that, if it is not appropriate in the circumstances 
that it proceed beyond that stage, then the Warden should exercise 
the discretion conferred by subsection 42(3) to refuse the objector an 
opportunity to be heard.  

96   In the present case, given my conclusions in relation to the matters 
of principle raised by Concept’s estoppel objection, I am of the view that 
no end would be served by permitting Concept to present evidence or to 
be otherwise heard at the hearing of the application for the grant of the 
prospecting licence. 

The Aboriginal Heritage Act Preliminary Issue 

 

 

97  The issue in respect of the AH Act was expressed as being:  “…The 
effect of the provisions of the Aboriginal Heritage Act 1972 (WA)…, if 
any, upon an application for the grant of a prospecting licence”. 

98  There is nothing expressed or, in my opinion, implied within the AH 
Act which would have, in this case, the consequence suggested by 
Mr Beere, namely, that it would be inappropriate to grant a prospecting 
licence where there is potential for offences to be committed under s.17 of 
the AH Act and that, therefore, the application should be considered by 
the Minister responsible for the administration of the AH Act and, if 
necessary a survey of aboriginal sites carried out before any grant is made. 

99  The grounds upon which the Shire objected included, by way of 
particulars, the reason that Aboriginal artefacts and areas of Aboriginal 
cultural significance would be disturbed.  The objection then went on to 
refer to disturbance of such things in the context of the consequential 
adverse impact on Aboriginal cultural significance being not in the public 
interest.  I took the first part of that objection as not being one whereby it 
was intended to raise the question of “public interest” as a ground of 
objection. 

100  The provisions of the AH Act apply to all places and things such as 
are identified by the Act itself as being things and places to which it has 
application and it applies at all times and in all parts of the State.  The Act 
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applies irrespective of whether a mining tenement has been granted.  As a 
matter of practice, it is almost invariably the case that mining tenements 
are granted with a condition which requires compliance with the AH Act. 
The inclusion of such a condition is, however, not as a consequence of 
any requirement of the provisions of the AH Act.  It is there, I would 
suggest, for at least two reasons, namely, to draw the attention of the 
grantee to the law concerning Aboriginal heritage and to the provisions of 
the AH Act and, in addition, to provide further incentive to the holder of 
the tenement to comply with the provisions of the AH Act.  The incentive 
being an additional one over and above the consequence of non-
compliance which arise from the AH Act itself, and being, that the 
tenement may be forfeited by operation of the provisions of the Mining 
Act if the AH Act condition is not complied with. 

101  In his written submissions Mr Myers, on behalf of the Shire, and 
under the broad “public interest” reason for objection said that activity 
pursuant to a prospecting licence would significantly adversely affect the 
public interest because of the potential or irreparable harm to Aboriginal 
sites of significance.  I perceive that part of the Shire’s objection as being 
concerned with the preliminary issue concerning matters of public interest 
and will deal with it later in that context. 

102  For the above reasons I consider that the provisions of the AH Act 
have no effect upon my statutory obligation to continue to hear the 
application for the grant of the prospecting licence without any further 
delay.  My opinion is based upon the provisions of the AH Act and, 
except where it relates to the “public interest” ground of objection, or 
where it relates to the imposition of conditions, I will not hear evidence 
related to the application of the provisions of the AH Act and I will not 
hear further submissions as to the application of that Act in these 
proceedings. 

The Environmental Protection Act – Preliminary Issue 
 I have previously referred to relevant provisions of the EP Act. I am 

of the opinion that, in my capacity as Warden acting pursuant to the 
provisions of s 42 of the Mining Act, I am not, for purposes of s 38(1)(a) 
of the EP Act, a “decision making authority” as defined in s 3 (1) of that 
Act. A “decision making authority” is defined in s 3(1) as being a “public 
authority…”. A “public authority” is defined in s 3(1) as : “…the 
Minister of the Crown acting in his official capacity, department of the 
Government, State agency or instrumentality, local government or other 
person, whether corporate or not, who or which, under the authority of a 
written law, administers or carries on for the benefit of the State or any 
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district or any part thereof, a social service or public utility.” I consider 
that the reference to a “department of the Government” does not mean or 
include a Warden hearing an application for the grant of a mining 
tenement. A Warden so acting is, in my opinion, acting as part of the 
administrative scheme created by the Mining Act and regulations but that 
does not constitute the Warden as part of or an agent or servant of the 
Department of Minerals and Energy or any other Government department. 
I do not consider that the Warden, when acting pursuant to s 42 of the 
Mining Act, carries on or administers a “social service or public utility” 
as contemplated within the definition of public authority. I consider that 
the Warden is not an agency of the State or an instrumentality of the State 
for purposes of the definition. Although a Warden has the power to make 
a final determination under s 42, and to thereby grant a prospecting 
licence, the fact of the Warden having that power is not of itself 
determinative of the question of whether or not the provisions of s 
38(1)(a) of the EP Act have application to a Warden acting pursuant to s 
42 of the Mining Act. I consider that to be so even though, in granting a 
prospecting licence, a consequence may be that if the rights which accrue 
to the grantee are implemented that will have a significant effect upon the 
environment such as would otherwise attract the operation of the 
provisions of s 38 of the EP Act  . 

 

Section 38(1)(b) says that a proposal of the relevant type may be 
referred to the EPA by “…any other person…” . I do not think that it 
would be proper for a Warden to purport to act in the capacity of “any 
person” as permitted by s.38(1) and to refer such a matter to the EPA 
where the Warden’s awareness of the relevant proposal arose only out of 
and in the course of the performance by the Warden of the Warden’s 
statutory functions. 

Mr Edmands also submitted that an application for the grant of a 
mining tenement, in this case a prospecting licence, is not a “proposal” for 
purposes of s.38(1), it not falling within the definition of proposal 
contained in s.3(1) of the EP Act and that, therefore, even if the Warden is 
a decision-making authority, it could not be said that there is, at the 
present time, any “proposal” that is before the Warden.  With respect, it is 
my opinion that that is not the correct way to approach the application of 
the provisions of s.38(1) of the EP Act.  The event which gives rise to the 
potential application of s.38(1) is that a proposal “comes to the notice 
of…” the person or body in whom the power to make the material 
decision is vested.  In my opinion, the words “comes to the notice of” 
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should be interpreted broadly and should not be limited only to situations 
where the decision-making authority has to make a decision directly, 
rather than indirectly in respect of the relevant proposal.  Where, as in this 
case, information is before (and has thus “come to the notice of”) the 
decision-making authority which discloses that if a particular decision is 
made, then there is a proposal which the successful proponent will be able 
to implement only because of the particular decision having been made 
and which is directly connected to that decision, then the provisions of 
s.38 would apply if it appears that if the proposal is implemented it is 
likely to have a significant effect on the environment.  In the present case 
the applicant has lodged an outline of activities proposed if the 
prospecting licence is granted which clearly indicate that there will be 
activities carried out on the ground involving the use of vehicles, 
machinery and personnel and that drilling and sampling will be 
undertaken.  In my opinion, the outline falls within the definition of 
“proposal” for purposes of s.38(1).  It is directly connected with and, in 
my view, is in fact now a part of the material before me for consideration 
by me, having been lodged pursuant to a consent order made by me, and 
has therefore “come to the notice of” me as the decision-maker in these 
proceedings.  Whether it could be said that the proposal appears likely, if 
implemented, to have a significant effect on the environment for purposes 
of s.38(1) is another matter which is, of course, a condition precedent to 
the application of the provisions of that section.  Given my view that I am 
not a decision-making authority for purposes of s.38, no point is served in 
my giving any consideration to that condition precedent. 

105  For the above reasons, I therefore consider that I have no power as 
Warden hearing the present application to refer any matter to the EPA. 

106   In relation to the EPA preliminary issue as it was actually 
expressed, with reference to the Minister (rather than the Warden) being 
bound to refer the proposal to the EPA, I am of the following opinion.  
There is no expressed power in either the Mining Act or the EP Act which 
enables or requires a Warden to direct or request the Minister to do 
anything at all.  In particular, no power to direct or request the Minister to 
refer a proposal to the EPA.  Any obligation imposed upon the Minister 
by s.38(1) is an obligation imposed by an Act in the administration of 
which the Warden plays no role.  In my opinion even if the Minister is 
bound to refer the applicant’s proposal to the EPA under s.38 (1) there is 
nothing that I as Warden hearing this application can do by way of order 
or direction in order to cause that to be done.  There is nothing to stop the 
parties or any other interested person approaching the Minister to ask him 
to take such a step.  It is not any part of my role as Warden to request the 
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Minister to do so.  Mr Myer produced to me a copy of a letter which has 
been sent to the Minister requesting that the Minister serve upon the 
Warden a notice issued under s111A  of the Mining Act.  If that is done 
by the Minister my powers to deal with the application for the grant of P 
70/1383 will come to an end.  No such notice has been served upon me.  
In conclusion, I am of the view that, whether or not the Minister is bound 
to make a referral to the EPA of the applicant’s outline of proposed 
activities, is not an issue which has any bearing upon the course of the 
present application which is before me for grant of the prospecting 
licence.           

 

  The “Public Interest” Preliminary issue 

108  I have recently expressed my opinions as to a number of matters 
raised in the submissions of the parties in the present case related to the 
question of what, if any, place or weight issues arising out of 
considerations of public interest may be given in the determination of an 
application for the grant of a mining tenement where the power to grant 
rests initially in the Warden and not in the Minister.  My opinions are set 
out in my decision upon an interlocutory application in the matter of 
Striker Resources NL v Benrama and Ellison (2001) WAMW7.  That 
is a case involving an application for the grant of a miscellaneous licence 
where an objection is based in part, upon matters going to the public 
interest and the exercise by the Minister of the powers given under s.111A 
of the Mining Act.  The issue of the role of the Warden, if any, in 
connection with the role of the Minister pursuant to s.111A was 
addressed.  As in the present case, the applicant in Striker’s case 
submitted that it was not open to the Warden to give any consideration to 
objections based upon public interest and that it was not open to the 
Warden to play any role in the exercise by the Minister of the Minister’s 
powers under s.111A.  As in this case, counsel for the applicant in Striker 
relied upon the decision of Brinsden J in Tortola.  In the course of 
submissions in the present case counsel for all parties made reference to a 
number of other well-known decisions, namely, Re Warden French; Re 
Warden Heaney; Re Warden Calder; 

109  Mr Edmands argued that, in accordance with the judgment of 
Brinsden J in Tortola’s case, a Warden, in determining an application for 
the grant of a prospecting licence where the power to grant lies in the 
Warden, is limited to a consideration of no more than whether or not the 
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applicant has complied with the formal requirements of the Act and 
regulations. 

110  In Striker’s case I ruled that objectors to the grant of a 
miscellaneous licence could raise as grounds of objection matters going to 
the public interest and to the exercise by the Minister of the powers given 
to the Minister by s.111A of the Mining Act.  I am of the opinion that the 
role of the Warden in respect of grants of prospecting licences and the 
provisions of s.111A is the same as it is in respect of miscellaneous 
licence grants and that it is as I expressed it to be in Striker’s case.  I do 
not consider that the absence of any power in the Warden to impose what 
I will call “general conditions” (in order to distinguish them from 
conditions which may be imposed under s.46A to prevent or reduce injury 
to land) upon the grant of a prospecting licence, whereas the Warden does 
have a power to impose such general conditions when granting a 
miscellaneous licence (s.94(2)), has the consequence that the Warden has 
no role or any less role to play in the case of a prospecting licence 
application than the Warden has to play in respect of a miscellaneous 
licence application in connection with the role of the Minister under 
s.111A.  

  In Striker’s case (paras 110-119) I said:   

  In considering the submissions of the applicant and objector it is 
necessary to give consideration to the provisions of s.111A, to its 
purpose, to its effect, and to the context in which it takes its place in 
the Mining Act.  The overall structure of the Act evidences an 
intention on the part of Parliament that the Minister not only 
administer the legislation but that the Minister plays a very important 
role in the allocation and control of the mineral resources of the State.  
The Warden, when hearing applications for the grant of mining 
tenements and objections thereto, is not only performing a role in the 
administration of the legislation but is also performing a role directly 
connected with the Ministerial obligation and duty to administer those 
mineral resources.  The power given by s.111A to the Minister to 
prevent any applicant for any mining tenement being granted that 
tenement demonstrates the overriding power that the Minister has.  
That overriding power is, of course, limited to the circumstances set 
out in paragraph (c) of s.111A(1), namely, the public interest 
criterion.  In my opinion the insertion into the Act of that express 
power to intervene in the public interest is an indicator that 
Parliament considered that there would be cases where, no matter 
what the merits of the particular application for the tenement were, 
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including the merits of the applicant, no tenement should be granted.  
The legislators saw fit to vest that power in the Minister. 

  The Warden, when acting administratively, is undoubtedly a part of 
the administrative scheme established by Parliament under the Mining 
Act and entrusted to the Minister.  While it may, correctly in my 
opinion, be said that in discharging his or her functions the Warden 
should act independently, that is not to say, that it is appropriate for 
the Warden to act as if the Warden is not a part of that scheme and to 
ignore, except where expressly empowered or required to do so, 
matters which relate to the overall administration of the Mining Act 
and to the legislative policy manifested by the Act.  The Warden must 
recognise the general structure of the administrative system, including 
in particular, that the Minister is the ultimate administrator of the Act.  
The role and duties of the Minister must be recognised and 
acknowledged by the Warden.  The Warden must also recognise and 
acknowledge the place of the Warden within the legislated 
administrative scheme.  The Minister’s powers and obligations and 
duties are far more extensive than those of the Warden and, in many 
cases (of which s.111A is but one example), the Minister is expressly 
empowered to not adopt the opinion of the Warden or to set aside or 
vary what the Warden has done.  Under s.111A the Minister has an 
express power to prevent the Warden from continuing with the 
hearing of an application for a tenement and to also prevent the 
Warden from granting a tenement after having conducted a hearing. 

  In my opinion, the provisions of s.111A are evidence of an intention 
on the part of Parliament that no mining tenement should be granted 
where it is in the public interest that it not be granted and that is a 
matter to be decided by the Minister responsible for the 
administration of the Mining Act.  The Minister is, in effect, the 
guardian of the public interest in that context.  The scheme of the Act 
is such that once a mining tenement is granted then, save insofar as 
it may be achieved by the Minister imposing conditions after grant 
for the purpose of preventing or reducing injury to land or anything 
on the surface of the land, eg, ss.46A, 63AA, 84, there is little which 
may be done where it is later discovered that it was not in the public 
interest for the tenement to have been granted. 

  I consider that it was the intention of Parliament in enacting s.111A 
that, in appropriate cases, the public interest in the tenement not 
being granted was intended to overwhelm all other considerations 
whether such  other considerations arise out of economic factors, 
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private interests of the type contemplated by the court in Sinclair v 
Maryborough Mining Warden (1975) 132 CLR 473, other public 
interests (necessarily, in the context, considered by the Minister to be 
relatively less significant) or out of other policies and objectives of 
the Mining Act.  Section 111A would appear to complement the 
power given to the Minister by s.19 of the Mining Act to exempt land 
from mining or a specified mining purpose before a grant of any 
tenement has been made.  The scope for the Minister to act under  
s.19 is wider than that under s.111A in that there is no “public 
interest” qualification upon its implementation.  It is implicit in both 
s.111A and s.19 that Parliament has recognised that there will be 
circumstances when, and areas of land where, there should be no 
mining tenements granted. 

  The Minister has a duty and an obligation to ensure that the 
legislative intent of Parliament is achieved.  That intent includes 
protection of the public interest in the context of the Mining Act as 
contemplated by s.111A.  The Act necessarily contemplates that the 
Minister will, where appropriate, give due consideration to matters 
which may call for the Minister to inquire into the question of 
whether or not the ministerial powers vested by s.111A are invoked 
in any particular case.  It is not the duty of the Minister to personally 
and upon the initiative only of the Minister to seek out instances and 
information relating to the application of s.111A. In my opinion, the 
Minister is obliged, however, to enable and to facilitate the 
presentation to the Minister, or his delegate, of information which 
may properly require the Minister to give consideration to the 
application of s.111A.  That can include administrative directions to 
officers of the Department.  It can include a system whereby 
members of the public, including objectors and would-be objectors to 
the grant of tenements, can present relevant material for the 
consideration of the Minister or his delegates.  In my opinion the 
Minister could not choose to adopt a policy or practice whereby 
there were no means by which any person could raise or attempt to 
raise with the Minister matters relevant to the application of the 
provisions of s.111A.  The principal point to be made is that the 
legislation necessarily contemplates that someone will inform the 
Minister of cases where it is appropriate for the Minister to give 
consideration to whether or not the discretion under s.111A should 
be exercised.  

  What falls to be considered in the case now before me is whether or 
not the Warden has any part to play in the administrative process 
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connected with s.111A which I have just referred to.  There is, of 
course, nothing to prevent any individual, whether an objector to the 
grant of a tenement or not, from attempting to approach the Minister 
to request the Minister to give consideration to terminating an 
application for the grant of a tenement where grant lies in the 
Warden.  That is equally true where the tenement being applied for is 
one in respect of which only the Minister has the power to grant.  
The fact that any person could so approach the Minister where an 
application was made for a mining lease or an exploration licence 
did not result in the Full Court in the cases of Re Warden French 
and Re Warden Heaney or Re Warden Calder concluding that 
objections which raised the public interest criterion, which is the 
basis of the exercise of the Minister’s power under s.111A, could not, 
therefore, be lodged or that the objectors should not be heard by the 
Warden.  The Court approved of the “filtering” function which the 
hearing by the Warden of such objectors achieved. In the case of 
applications for mining leases and exploration licences the Warden 
is required to report to and make a recommendation to the Minister 
and to forward to the Minister evidence and other material before 
the Minister may decide whether to grant or refuse to grant the 
tenement applied for.  I do not understand it to be the effect of the 
decisions delivered in those three cases that it was considered by the 
Court in each case that it was only because the Warden had a 
preliminary procedural role and a reporting role that it was possible 
or appropriate that the Minister could have the potential benefit of 
receiving from the Warden matters relevant to the exercise by the 
Minister of the Minister’s discretion under s.111A.  In other words, I 
did not see those decisions as excluding the possibility or the 
appropriateness of the Warden performing the same filtering and 
informing role in respect of public interest matters ,where 
applications are before the Warden for the grant of miscellaneous or 
prospecting licences, merely because of the absence of the 
convenient vehicle of the report and recommendation procedure 
created by the provisions of the Mining Act relating to the 
determination of applications for tenements such as mining leases 
and exploration licences.  The furnishing by the Warden to the 
Minister of information relevant to the exercise of the Minister’s 
powers under s.111A has been seen by the Full Court, in the cases to 
which I have just referred, as a means whereby the Warden may 
properly assist the Minister in the administration of the Mining Act 
in connection with the application of the provisions of s.111A. 
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  One means of assisting the Minister to effectively and efficiently 
exercise his duty and powers under s.111A is by having relevant 
material aired in the public forum of open court proceedings 
conducted by the Warden.  That is one aspect of the “filtering” 
process approved by Kennedy J in Re Warden French and accepted 
expressly by Franklyn J in Re Warden Heaney (233).  There are the 
perceived advantages of evidence and argument being presented in 
public rather than in private as is the case where parties approach 
the Minister directly.  There is the potential benefit that all parties 
may gain by formal and orderly presentation of evidence and by the 
opportunity to cross-examine witnesses and to test evidence and 
submissions.  That is consistent with the general policy of 
proceedings before the Warden being in “open court”. 

  In my opinion there is another important aspect to be considered in 
respect of the role and obligations of the Warden in hearing an 
application for the grant of a miscellaneous licence.  The Warden is 
part of the administrative structure and scheme over which the 
Minister has ultimate control.  It is intended that the Minister have 
powers which are greater than those of the Warden.  The Warden 
must recognise and acknowledge the overriding control which the 
Minister has in the administrative scheme.  It would be extraordinary 
in my view if a Minister were, as I consider it to be the case, were 
obliged to give consideration to matters of public interest when 
properly put before him in connection with an application for the 
grant of a prospecting licence or a miscellaneous licence, yet the 
Warden could simply ignore or refuse to take into account or to hear 
an objector concerning the public interest and to go ahead and grant 
such a tenement even where the Warden was of the view that it would 
not be in the public interest that a tenement be granted or, more to 
the point, of the view that the Minister would or would be likely to be 
satisfied on reasonable grounds in the public interest that the land 
should not be disturbed or that the application should not be granted 
and would therefore terminate or be likely to terminate the 
application for the tenement. 

  I think it is also necessary to give consideration to the nature of the 
proceedings which are before the Warden when the Warden 
conducts a hearing for the purpose of determining an application for 
the grant of a prospecting or a miscellaneous licence.  Such 
proceedings could properly be described as being “adversarial”.  
Indeed that is the way in which most proceedings are in fact 
conducted before Wardens where the grant of a tenement or of a 
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certificate of exemption or a plaint for forfeiture is being heard.  
Usually in such matters the objector or plaintiff is seeking an 
outcome which would lead to an advantage accruing to that person.  
Another important aspect of such proceedings, however, is that in 
each case, the applicant or the objector is asking that the State, 
through either the Warden or the Minister, or both, vest or remove 
certain exclusive rights or obligations related to land and minerals.  
Such proceedings are not judicial and not like a judicial proceedings 
in which each party is only seeking to advance its own interests as 
against the other, even where the State is a party.  The judicial 
officer in such judicial proceedings is not being asked by the person 
who initiated the proceedings to create or extinguish a right or title 
but, rather, to rule upon obligations or rights or titles which already 
exist or which the parties claim or deny exist.  The judge is not, in 
any sense, as is the case with the Warden in the determination of an 
application for the grant of a prospecting or miscellaneous licence, 
granting new rights or title or extinguishing them or granting 
something which is otherwise vested in or belongs to the State and 
where the result of the grant or extinguishment may significantly and 
adversely impact upon existing rights and titles or upon existing 
things on land or areas of land to which others attribute significance 
although they have no legal right or title thereto.  S.111A is one 
means whereby in the course of such proceedings before the Warden 
consideration can be given by the Minister to matters which impact 
on the public interest in the manner contemplated by the provisions 
of the section. 

 It is because proceedings for the determination of an application 
for the grant of a miscellaneous licence are not judicial and because 
they are part of an administrative scheme of which the Warden must 
remain aware, and which the Minister oversees, that I consider it to 
be not inappropriate for the Warden to give consideration to and, in 
an appropriate case, to inform the Minister that circumstances exist 
(or may exist where, for example, the material before the Warden is 
insufficiently clear) which may require the Minister to give 
consideration to the provisions of s.111A and, for that purpose, and 
in that context, for the Warden to hear objections which go to the 
“public interest” where, as Franklyn J said in Re Warden Heaney 
(325), the public interest is that identified in s.111A and is 
“…capable of exciting the consideration of the Minister under 
s.111A”. 
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121  In the course of my reasons in Striker’s case I made reference to the 
power of the Minister to hear an appeal where the Warden has refused to 
grant a miscellaneous or prospecting licence.  That is an important factor 
in my coming to the conclusion that the Warden does have a role to play 
in the exercise by the Minister of the powers under s.111A.  I see the 
provisions of s.56 of the Mining Act as empowering the Minister to do 
more than simply reconsider the same material which had been presented 
to the Warden.  For example, just as the Warden may require (s.41(3)) the 
applicant to furnish more information in support of the application, I 
would say that the Minister could do likewise even without the legislation 
expressly saying so.  In my opinion, the Minister would be bound, having, 
by means of s.56, become obliged to consider whether or not the  
tenement should be granted, to keep in mind the Minister’s powers under 
s.111A.  I am of the view that the Minister would be obliged in the due 
and proper performance of the Minister’s role as the overall and principal 
administrator of the Act, and as the guardian of the public interest in the 
sense contemplated by, and in the context of, s.111A, to inquire whether 
or not it is in the public interest that the application for the prospecting 
licence not be granted.  That would not always necessarily require the 
Minister to conduct or have conducted a detailed inquiry as to relevant 
matters going to the public interest issue, but, in some cases, such an 
inquiry may be necessary and the Minister would be entitled to undertake 
such an inquiry for purposes of s.111A.  I consider that it would be open 
to the Minister, when dealing with a matter pursuant to s.56, to receive 
factual information and to receive submissions from persons who wish to 
have the Minister consider public interest issues and to refuse to grant the 
tenement.  I therefore consider, given the potential for the Minister to 
become involved in the final determination of the application for the grant 
of a prospecting licence where there has been a refusal by the Warden, or 
conditions unsuitable to the applicant have been imposed, and a 
subsequent appeal under s.56, and the potential for the Minister in the 
course of determining the appeal to be required to give consideration to 
public interest matters for purposes of s.111A, that it is, in appropriate 
cases, proper and desirable for those matters to be raised and argued in 
open court before the Warden during the earlier hearing.  Such a process 
may significantly assist the Minister in the determination of the appeal, 
not only by placing relevant material before the Minister at the outset, but 
also by removing the need for the Minister to make any or substantial and 
time-consuming inquiries about public interest matters not raised before 
the Warden but which may be raised before the Minister.  There can be no 
question, in my opinion, that, in dealing with an appeal under s.56, the 
Minister is entitled to have access to all material which was before the 
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Warden in addition to the Warden’s decision and reasons for decision.  
When a wider view of the administrative objectives of the Mining Act is 
applied and the relative administrative roles of the Minister and the 
Warden are assessed in that context, it seems to me to be appropriate and 
to be consistent with the whole administrative scheme of the legislation, 
for the Warden to be able to and to endeavour to be of assistance to the 
Minister in the carrying out by the Minister of the Minister’s duties. 

122  I still hold the same views which I expressed in Striker’s case.  I 
consider that in the present case the objections do raise matters of public 
interest arising out of the Leeuwin-Naturaliste Ridge policy which may, as 
Franklyn J said in Re Warden Heaney, be “…capable of exciting the 
consideration of the Minister under s.111A”   It is also possible (bearing 
in mind that I have no relevant material before me yet) that there may be 
evidence concerning aboriginal heritage issues which will constitute 
“public interest” matters sufficient to be embraced by provisions of 
s.111A. 

The “Private Land” Preliminary Issue 
123  There is no evidence before me as to how Reserve 30656 came into 

existence.  There can be no question that it was created under the Land 
Act 1933.  In his written submissions (para 39) Mr Edmands has stated 
that a Reserve Index Enquiry from the Department of Land 
Administration showed that the Reserve was created as a C class reserve.  
He submitted that it was most probably created under section 29 of the 
Land Act.  There is no direct evidence before me of the creation of the 
Reserve pursuant to s.29, however, in the absence of any evidence to the 
contrary and in the absence of any submissions to the contrary I proceed, 
for purposes of deciding this preliminary issue, upon the basis that the 
land was reserved pursuant to s.29. 

124  In the material contained in exhibits A1 to A7 inclusive the 
following facts emerge.  By order in council published in Government 
Gazette WA of 5 October 1962 (p.3302), Reserve number 26493 (Sussex 
locations 4296 and 4230) was vested in and held by the Minister for mines 
in trust for the purpose of minerals.  That vesting was expressly made 
subject to s.37 of the Land Act, the vesting order having been made 
pursuant to s.33.  In a letter dated 30 November 1970 under the hand of 
the Under Secretary for Lands and addressed to the Shire the Under 
Secretary advised that Executive Council had approved of the amendment 
of the boundaries of Reserve 26493 to exclude Sussex location 4543 and 
had approved of the setting apart of that location “…as Reserve 30656 for 
the purpose of ‘Quarry (Limestone)’ and vested in your Council”.  It was 
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stated that a notice to that effect would be published in Government 
Gazette on 4 December and that the relevant vesting order was enclosed.  
No Government Gazette for December was tendered in evidence, 
however, a copy of a vesting order dated 18 November 1970 was 
produced (exhibit A1).  I am satisfied that the exhibit is a copy of the 
vesting order referred to in the Under Secretary’s letter.  The vesting order 
says that, pursuant to the provisions of s.33 of the Land Act, Reserve 
30656 “…shall vest in and be held by The Shire of Augusta-Margaret 
River in trust for the following objects and purposes (that is to say) 
‘Quarry (Limestone)’ …subject nevertheless to the powers reserved to me 
by section 37 of the said Act”.  By an order in council made pursuant to 
s.37 of the Land Act, published in Government Gazette WA of 20 August 
1971 (3076) the area of Reserve 30656 was reduced and its boundaries 
amended to agree with a specified land and surveys diagram.  A copy of a 
further vesting order dated 21 December 1982 was tendered (exhibit A3).  
By the order, pursuant to s.33 of the Land Act, the Governor directed that 
Reserve 30656 vest in and be held by the Shire in trust for the purpose of 
“…Quarry (Lime Sand)”.  That vesting order was also expressed to be 
subject to the provisions of s.37 of the Land Act.  In Government Gazette 
WA of 31 December 1982 (5006) under the heading “CHANGE OF 
PURPOSE OF RESERVES” is published an order in council changing the 
purpose of the Reserve to “Quarry (Lime Sand)” (exhibit A4).  The final 
document produced in that group of exhibits was a vesting order dated 29 
March 1988 (exhibit A5) in which the Governor directed that the Reserve 
vest in and be held by the Shire in trust for the purpose of “Quarry (Lime 
Sand)” …“with power to the said Shire…subject to the approval…of the 
Minister for Lands…to lease the whole or any portion thereof…subject 
nevertheless to the powers reserved…by Section 37…”. 

125  I am satisfied that the Reserve was not cancelled prior to the 
commencement of the LA Act and that, therefore, pursuant to the 
provisions of s.281(2) and clause 14(2) of Schedule 2 of the LA Act the 
land the subject of the Reserve remained a reserve and is to be taken to be 
land reserved under s.41 of the LA Act.  Section 41 empowers the 
Minister to reserve Crown land to the Crown for one or more purposes in 
the public interest.  That power is expressed to be subject to s.45(6) of the 
Act which has no application in the present case.  If it is the case that, as 
suggested by Mr Edmands in his written submissions (para 39), Reserve 
30356 was created as a C class reserve under s.31 of the Land Act, then, 
pursuant to clause 14(7), upon the commencement of operation of the LA 
Act it is to be treated as a “reserve” within the meaning of the LA Act.  In 
s.3 of the LA Act “reserve” is defined to mean “…Crown land for the 
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time being reserved under s.41”.   Thus, if the initial reservation created a 
C class reserve, it remained a reserve under the LA Act. 

126  It is significant, in my opinion, that, pursuant to s.41 of the LA Act, 
the reserved land is reserved to the Crown.  It thus remains the property of 
the Crown.  Pursuant to clause 16 of Schedule 2 of the LA Act the vesting 
order which was made on 29 March 1988 continued in force as if it were a 
management order made under s.46 of the LA Act.  Pursuant to 
subsection (1) of that section the vesting order, insofar as it directed that 
the Reserve was to vest in and be held by the Shire in trust for the 
specified purpose, became a “care, control and management” order and 
the purpose was preserved.  Pursuant to subsection (3), insofar as the 
vesting order of 29 March 1988 had empowered the Shire to lease all or 
any part of the reserved land, the effect of the provisions of clause 16(1) 
of Schedule 2 and subsection 46(3) was that the empowerment to lease 
continued but it continued as if the Minister, pursuant to s.46, had 
conferred the power.  It is important to note that, pursuant to para (a) of 
subsection 46(3), the Minister may only confer on the management body 
power to grant a lease “…for the purposes referred to in subsection (1)”.  
The Shire, for purposes of subsection 43(3) is a “management body”, that 
term being defined in s.3 of the LA Act. 

127  I proceed, therefore, upon the basis that as at the time of marking out 
and making of the application for P70/1383 the Reserve was a “reserve’ 
for purposes of s.41 of the LA Act, that the Shire had had placed with it, 
for purposes of s.46(1), the care, control and management of the Reserve 
for the purpose of “Quarry (Lime Sand)”, that the Shire was therefore a 
“management body” and that as a management body the Shire had been 
empowered to grant a lease or sublease or licence over the reserved land 
for that specified purpose. 

128  In s.3 of the LA Act “Crown land” is defined as meaning:  
“…subject to subsections (2), (3), (4) and (5)…all land, except for 
alienated land”.  Subsections (2), (3), (4) and (5) are concerned with land 
connected with high water marks, tidal waters forming the boundary of 
parcels of land and land connected with high water marks, and are of no 
relevance in the present proceedings.  The term “alienated land” is also 
defined in s.3 to mean:  “…land held in freehold”. 

129  In my opinion the effect of those definitions together with the 
definition of “reserve” to which I have previously made reference, 
together with the definition of “land”, which means (inter alia) all land 
within the State, is that land reserved under s.41, which includes land 
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which by virtue of clause 14(2) of Schedule 2 is to be taken as reserved 
land, remains Crown land after the placement by the Minister pursuant to 
s.46(1) of the Act of the reserved land under the care, control and 
management of a management body and where, pursuant to the provisions 
of clause 16 of Schedule 2, a vesting order made pursuant to section 33 of 
the Land Act is to be taken as if it was a management order under s.46(1) 
and where a power to lease granted pursuant to s.33 of the Land Act is to 
be taken as subsisting under the LA Act as if it were an order to do 
likewise made by the Minister under subsection 46(3) of the LA Act. 

130  The definition of “Crown land” in s.8(1) of the Mining Act also says 
that it means “all land in the State” with specified exceptions.  The first 
exception is land which has been reserved for any public purpose other 
than land reserved for mining or commons or land reserved and 
designated for Public Utility for any purpose under the Land 
Administration Act 1977.  “Public purpose” is defined in s.8(1) to mean 
any purpose for which land may be reserved under Part IV of the LA Act.  
In the present case the Reserve has been reserved for a public purpose 
under Part IV of the LA Act and has not been reserved for mining or 
commons or for a public utility purpose under the LA Act.  The next 
exception in the definition of “Crown land” is land that has been lawfully 
granted or contracted to be granted in fee simple by or on behalf of the 
Crown.  That has no application in the present case.  The remaining two 
exceptions (paras (c) and (d)) are of no relevance in the present 
proceedings.  Mr Beere conceded that there had been no freehold 
alienation of the reserved land.  In my opinion the land the subject of the 
Reserve, although it is “Crown land” for purposes of the LA Act, is, 
nevertheless, not “Crown land” for purposes of, and as defined in s.8(1) 
of, the Mining Act.  I am of the opinion that it is “land that has been 
reserved for…” any public purpose and is thus an exception within 
para (a) of the definition of “Crown land” in the Mining Act.  I am 
satisfied that the purpose for which the land the subject of the Reserve has 
been reserved, namely, to quarry lime sand, is a “public purpose” as 
defined in s 8(1) of the Mining Act and, thus, a “public purpose” of the 
category which falls within the exception to the definition of “Crown 
land” in s 8(1). 

131  The definition of “Crown land” in s 8(1) does not expressly exclude 
land which falls within the definition of “private land”.  The definition of 
“private land” includes:  “…land that…is…the subject of…any lease or 
concession, with or without a right of acquiring the fee simple thereof…”.  
That same definition contains a proviso or qualification concerning 
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reserved land in respect of which any lease or concession has been 
granted.  Paragraph (c) of the definition of “private land” says: 

“No land that has been reserved for…any public purpose shall be 
taken to be private land by reason only that any…concession is 
granted in relation thereto for any purpose.” 

132  I am of the opinion that no alienation from the Crown of the reserved 
land arose from either the creation of the Reserve or from the vesting 
orders which were made prior to the commencement of operation of the 
LA Act, nor from the coming into operation of those provisions of the LA 
Act which had the effect of maintaining the status of the reserved land as 
a reserve.  “Alienation” for purposes of the definition of “private land” 
“denotes the act, or series of acts, of alienating, and takes place whenever 
the owner on land. or of an interest therein, so acts as to divest himself of 
his interest or some lesser interest, and to vest the same in another person 
[Lang v Castle [1924] SASR 255 at 263, 264].  Not every agreement that 
relates to property is necessarily an alienation or an undertaking to 
alienate.  If all that is to be made over is a mere personal right, and not in 
the nature of property, there will, I apprehend, be no alienation.  Re 
Symon, Public Trustee v Symon [1944] SASR 102 at 108. per Mayo J”.   
It has not been suggested that the land the subject of the Reserve is the 
subject of any conditional purchase agreement nor of any lease for 
purposes of the definition of “private land”.  I interpret the reference to 
land the subject of any conditional purchase agreement or lease or 
concession in the definition as being a reference to Crown land which is 
the subject of any such purchase agreement or lease or concession.  The 
word “concession” is not defined in the Mining Act.  In the Shorter 
Oxford Dictionary it is defined as meaning: 

“1. The action of conceding (anything asked or required)… 3. A 
grant by government of a right or privilege, or of land; land so 
allotted.” 

 

133  In the Macquarie Dictionary “concession” is defined as: 

“ 1.  The act of conceding or yielding, as a right or privilege, … 
3. Something conceded by a government or a controlling 
authority, as a grant of land, a privilege, or a franchise.” 

134  I consider that the land the subject of the Reserve is, for purposes of 
the definition of “private land”, land the subject of a concession without a 
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right of acquiring the fee simple.  The “concession” is the making by the 
Government, through the Minister (s.46 LA Act) of a management order 
in respect of the reserved land thereby placing with the Shire the care, 
control and management of the Reserve, for the purpose for which it was 
vested, ie quarrying limesand, the Shire thus becoming a management 
body.  Further, pursuant to s.46(3) of the LA Act the Minister has 
conferred on the Shire, as the management body, the power to lease the 
reserved land for the purpose in the public interest for which the land was 
reserved, or, in this case, is taken to have been reserved, pursuant to s.41 
of the LA Act. 

135  In my opinion, for purposes of para (c) of the definition of “private 
land”, the effect of the management order coupled with the power 
conferred upon the Shire as the management body to grant a lease over the 
reserved land takes the reserved land out of the exception which is 
provided for by para (c).  I consider that the power to lease is something 
additional to the bare concession which, in my opinion, is, for purposes of 
the definition of “private land”, a correct way of describing the effect of 
the reservation of the land for the stated purpose of quarrying by the Shire 
which, in effect, concedes to the Shire the right to not only care for and 
control and manage the Reserve for the stated purpose but, additionally, to 
enter the Reserve for the purpose of quarrying lime sand for a purpose in 
the public interest.  The additional power to lease is, in my opinion, more 
than a bare concession.  It is more than the mere granting of a privilege or 
a franchise.  It is something which enables the Shire to enter into legally 
binding and enforceable contractual obligations for a period of up to 21 
years from which the Shire may, potentially, gain administrative or other 
advantages.  I consider that the intention of Parliament, in including 
within the definition of “private land” reserved land in respect of which 
there is more than a bare concession and in respect of which the person to 
whom the concession has been granted may go further and, as in this case, 
enter into legally enforceable contracts, is that such a person or body to 
whom the concession and power to lease has been granted has, in many 
ways, in respect of the reserved land, been empowered to do what the 
owner of private land, being land which has been alienated from the 
Crown, is able to do. 

136  In conclusion, it is my view that while the “vesting” of the land prior 
to the operation of the LA Act did not have the effect of alienating the 
land, and, as was stated by Williams J in City of Perth v Crystal Park Ltd 
(supra), the case referred to by Mr Edmands, the vesting orders passed  
“…only such powers of control and management and such proprietary 
interest as may be necessary to enable (the Shire) to discharge its public 
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functions effectively…” and, as the provisions of s.41 and s.46(1) of the 
LA Act likewise only grant to the Shire nothing more than the power to 
care, control and manage the Reserve for the purpose of quarrying lime 
sand, nevertheless, the power given to the Shire pursuant to s.46(3) means 
that, for purposes of the definition of “private land”, and, in particular, 
para (c) thereof, the land the subject of the Reserve is private land. 

137  In his written submissions Mr Edmands made reference to the 
provisions of the Mining Act related to the granting of mining tenements 
on private land and on reserves  together with those parts of the Act which 
relate to mining on private land. As the preliminary issue before me was 
simply whether or not the reserved land was private land for the purposes 
of the Mining Act, it is unnecessary for me to make any comment upon 
the application of those provisions.  Mr Edmands submissions, as were 
those of Mr Myers and Mr Beere, were also directed towards the question 
of the effect of the provisions of s.6(2) of the Mining Act concerning the 
rights of local government to exercise powers given to local government 
under s.3.27 and clause 3 of Schedule 3.2 of the Local Government Act 
(to do things on land even though it is not local government property) and 
the powers given under s.6(2) of the Mining Act to local government to 
remove rock, stone, clay, sand or gravel for use in construction of local 
government facilities.  Reference was also made to the provisions of s.112 
of the Mining Act whereby every prospecting licence is deemed to be 
subject to a reservation in favour of the Crown and any person authorised 
thereby to enter the ground the subject of the licence and remove rock, 
stone, clay, sand or gravel for use for any public purpose (as defined in 
s.8(1)).  Again, it is unnecessary for me to give consideration to those 
matters for purposes of deciding the preliminary issue concerning the 
characterisation of the land the subject of the Reserve as private land. 

The “Existing Mining Tenement” Preliminary Issue 
138  The question raised as a preliminary issue was whether or not the 

right of the Shire to quarry lime sand from the Reserve meant that the 
Reserve was a mining tenement and that therefore no prospecting licence 
could be granted over the same ground.  In my opinion the existence of 
the Reserve, the granting of the concession to the Shire pursuant to the 
provisions of s 46(2) of the LA Act to manage, control and quarry lime 
sand from the reserved land, together with the power to lease the reserved 
land for the purpose contemplated by s.41 of the LA Act, does not have 
the effect that the Shire is the grantee of any form of mining tenement.  It 
therefore follows that the reserved land is, for purposes of s 27(1) of the 
Mining Act, private land which is not the subject of a mining tenement 
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and an application may be made for the grant of a tenement over the land 
the subject of the reserve. 

139  My reasons for forming that view are as follows.  The rights and 
interests of local government (which includes the Shire) in respect of 
“local government property” (as defined in the Local Government Act 
s.1.4 and which includes “land vested in or under the care, control or 
management of" the Shire) are protected by the provisions of s 6(2) of the 
Mining Act and there is no need for a local government authority to hold a 
mining tenement under the Mining Act in order to exercise the rights and 
powers which it has to do the things referred to in s 6(2). Similarly, the 
provisions of s 112 of the Mining Act provide that every prospecting 
licence “…is subject to a reservation in favour of the Crown and any 
person authorised by the Crown of the right to enter…” upon the land the 
subject of the prospecting licence, whether that land is a “reserve” under 
the LA Act, to enter the land and remove, inter alia, sand therefrom for the 
use for any public purpose.  Although subsection 112(2) excludes from 
such a reservation in favour of the Crown land which is private land, 
nevertheless over which a prospecting or exploration licence has been 
granted, nevertheless s 112 is an indication that, as a matter of general 
principle, it is unnecessary for a local government authority to hold or be 
deemed to hold a mining tenement in order to enable it to, as in this case, 
conduct quarrying operations which fall within the definition of “mining 
operations” and thus within the meaning of “mining” for purposes of the 
Mining Act. 

140  The potential of the creation of conflicts of rights as between the 
holder of a mining tenement over the reserved land and the rights of the 
Shire in respect of the reserved land is not without difficulty.  Those 
difficulties may, perhaps, be resolved, if not entirely, then to some extent, 
by means of the imposition by the Minister for Mines upon the grant of 
any prospecting licence, of conditions for the purpose of protecting the 
rights of the Shire. Further, it may be possible for the Minister 
administering the Land Administration Act to impose conditions upon the 
exercise by the Shire of its rights and powers in respect of the Reserve.  
Such potential conflicts and difficulties is not in my opinion sufficient to 
justify a conclusion that no mining tenement may be granted over 
reserved land where a local government authority has a right to conduct 
activities and operations which may be such as could be described as 
mining operations. 
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