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The Applicant is the holder of Mining Lease 52/165 (hereinafter referred to as 

“Thaduna”), which is situated about 175 kilometres north east of Meekatharra, on 

Ned’s Creek Pastoral Station and in the Peak Hill Mineral Field. 

 

The Applicant is also the holder of Mining Lease M52/180 (“Green Dragon”), which is 

about four kilometres north east of Thaduna, and a group of tenements some 110 

kilometres west of Thaduna (collectively referred to as “Horseshoe Lights”). 

 

The Applicant seeks exemption from compliance with the expenditure conditions 

prescribed in respect of Thaduna pursuant to section 182 of the Mining Act (“the 

Act”), in the expenditure years ending 24 August 1997, 1998, 1999, 2000 and 2001. 

 

The amount required to be expended on Thaduna per year is $56,100.00. It is not 

disputed that the Applicant expended, or caused to be expended, the amount of 

$1,165.00 on Thaduna during the year ending 24 August 1997, as claimed in its 

“Form 5” Report on Expenditure lodged with the Department of Minerals and Energy 

(“the Department”) for that year. Since then it has claimed no expenditure at all. 

 

The exemption is sought under paragraphs (e) and (f) of section 102 (2) of the Act  

 

…. “and for the reason that the ground the subject of this mining tenement 

contains an identified copper resource which is uneconomic at this time but 

which we reasonably expect to become economic in the future. It is also 

envisaged that the resource may be developed in the future as a satellite of 

the Horseshoe Lights Mine located approximately 110 kms west of M52/165 

where feasibility studies are currently in progress to develop a tailings 

retreatment and possible heap leach operation.” 

 

Section 102 (2) provides that a certificate of exemption may be granted for, inter alia 

the following reasons: 

 

 “(e)  that the ground the subject of the mining tenement contains a mineral 

deposit which is uneconomic but which may reasonably be expected 

to become economic in the future or that at the relevant time 

economic or marketing problems are such as not to make the mining 

operations viable; 
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 (f) that the ground the subject of the mining tenement contains mineral 

ore which is required to sustain the future operations of an existing or 

proposed mining operation ….” 

 

The Objector has objected to the Application for exemption on the grounds: 

 

 “that in all the circumstances of the case including the acute shortage of 

available exploration ground and the prior history of the tenement holder in 

not meeting full expenditure on the tenement it is unreasonable that another 

exemption be granted.” 

 

The Objector has also applied pursuant to section 98 of the Act, by way of Plaint, for 

the forfeiture of Thaduna on the ground that the Applicant has failed to comply with 

the prescribed expenditure conditions applicable to it for the year ending 24 August 

1997. 

 

The Objector’s Plaint perforce stands adjourned pending the outcome of the 

Application for exemption and the Objection thereto. 

 

A preliminary point raised by the Applicant with regard to the Objection was that it 

does not traverse the grounds of the Application for exemption and should be struck 

out. It is true that the Objection does not address paragraphs (e) and (f) of section 

102 of the Act. It was submitted on behalf of the Objector that, given the provisions of 

section 10 (3) of the Act, the grounds upon which an exemption is sought can be 

treated as being at large, and accordingly it is only just and fair if an Objector stray 

beyond the boundaries of the grounds set out in an Application for exemption.  

 

Section 102(3) of the Act provides that: 

 

 “Notwithstanding that the reasons given for the Application for exemption are 

not among those set out in subsection (2), a certificate of exemption may also 

be granted for any other reasons which may be prescribed for which in the 

opinion of the Minister is sufficient to justify such exemption.”  

 

For my part, I would have thought that the Objector’s submission was correct in that 

regard (see e.g. Ruby Wells NL & Titan Resources v. Brosnan), but as it turns out I 

have no need to make a ruling on the point. 
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The only witness called to give evidence on behalf of the Applicant was its 

exploration manager and technical director, Mr Alexander Nutter. 

 

Mr Nutter holds degrees in Theology, Engineering, Geology, Geo-techniques, and 

Acquired Geo-chemistry. He is a Fellow of the Australian Institute of Mining and 

Metallurgy and a member of the Geological Society of Australia and of the Australian 

Institute of Geo-scientists. 

 

He gave evidence of his own wide experience, gathered over 30 years and in far-

flung corners of the world, in mineral exploration, resource evaluation, mining 

geology and project feasibility. 

 

Mr Nutter also gave evidence with regard to the Applicant’s activities in general 

(including other copper prospects, notably in Queensland) and its plan for Thaduna, 

Green Dragon and Horseshoe Lights in particular. 

 

Put very simply, his evidence with regard to that particular plan was that there existed 

in Horseshoe Lights a resource which was then uneconomic to develop because of 

the prevailing world price of copper and the development of which would in any event 

only become economically feasible if the ore won  and treated in situ were to be 

augmented by ore trucked from Thaduna and Green Dragon. That is to say, in Mr 

Nutter’s opinion, available resources at Thaduna did not justify the opening up of a 

“stand-alone” mining operation there, but Thaduna would “be a very useful satellite 

source of supply to an operation based at Horseshoe Lights.” 

 

In support of Mr Nutter’s opinion the Applicant sought to put in evidence a variety of 

documentation, much of which was objected to by the Objector on the basis that in 

the absence of the authors of such material, or of the authors of materials contained 

or referred to therein, such evidence must be treated as hearsay and thus 

inadmissible. 

 

Such an objection of course poses logistical and practical difficulties for a party 

seeking to adduce evidence of evaluations, studies and feasibility reports which 

themselves commonly incorporate previously prepared reports and studies. Mr Nutter 

gave evidence, for example, that he was aware, from the data base held by the 

Applicant, of work previously done in respect of Thaduna where, he said, mining had 
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commenced in the 1950’s. In the event, documents (or part thereof) were admitted 

into evidence, not on the basis of the truth of the opinions contained therein, but 

rather on the basis that they were evidence that work had been commissioned and 

data collected and collated, or evidence of the extent of possibly relevant material 

assembled by the Applicant and available to Mr Nutter. It might well be the case, of 

course, that the underlying information, if subjected to scrutiny by way of cross-

examination, would not support the conclusions purportedly based by Mr Nutter on 

the work and calculations of others.  

 

Produced on that basis, through Mr Nutter, were: 

 

1. a statement prepared by Mr Nutter himself, describing the Applicant’s 

involvement in various mining projects in Australia, including Horseshoe 

Lights and Thaduna; 

2. the Applicant’s annual report for the year 30 June 1997; 

 

3. the Applicant’s report to the Australian Stock Exchange for the quarter 

ending 31 March 1998, prepared by Mr Nutter; 

 

4. the Applicant’s report to the Department (1997/40) in respect of the 

Thaduna Project, co-prepared by Mr. Nutter; 

 

5. face sheets and contents pages only, of: 

 

(a) Feasibility Studies in respect of the Horseshoe Lights Project, 

prepared by Electrometals Mining Ltd in August 1996, April 1997 

and March 1998; 

(b) A Conceptual Study of “Horseshoe Lights Floatation Tailings 

Treatment” dated 9 January 1997 and a review thereof dated 7 

April 1997, both prepared by Barrier Metallurgical and Operational 

Consultants; and  

(c) “Review of Feasibility Studies for mining low grade copper dumps 

at Horseshoe Lights Mine in Western Australia” prepared by 

David Tarrant and Associates in March 1997. 
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Those documents demonstrated, to my satisfaction, that the Applicant was involved 

in a number of mining projects (including projects involving copper production) and 

was in possession of a collection of data relevant to Thaduna, Green Dragon and 

Horseshoe Lights. Taken in conjunction with the expert evidence of Mr Nutter, they 

also demonstrated, on the balance of probabilities, that the Applicant had a plan for 

the future exploitation of all those tenements, and that it looked upon Thaduna as an 

integral part of its Horseshoe Lights project. 

 

In Mr Nutter’s opinion, while the grade of the copper, in particular that stockpiled, at 

Thaduna was high, the tonnage would need to be significantly higher before a stand-

alone operation, that is to say, a new mine, would be justified there. His evidence 

was that there were sufficient resources at Horseshoe Lights for, possibly, a four year 

mine life but that, in the Applicant’s estimation, a mine life in excess of five years 

would be required to justify the capital expense of opening up an operation there. For 

that reason, in Mr Nutter’s opinion, the Thaduna resource, and in particular the 

surface stockpiles, were fundamentally important to such a project. By reason of their 

significantly higher grade, they could be trucked over to Horseshoe Lights and 

successfully integrated into an operation there. Material from Green Dragon could 

also be utilised to increase the life of any operation at Horseshoe Lights. 

 

According to Mr Nutter, even combined, the resources at Thaduna and Horseshoe 

Lights were not sufficient in size to justify the capital expenditure involved in 

establishing a plant based on conventional technology, and the Applicant proposed 

to use EMEW (electrowin) technology involving a new design for an electrolytic cell 

through which the material would be passed for treatment, having first been leached. 

 

The EMEW technology, according to Mr Nutter, would provide the opportunity to put 

in a low  operating cost plant to treat materials and produce metals in site. 

 

The project at Horseshoe Lights (and hence, from the Applicant’s point of view, 

development of Thaduna) was, according to Mr Nutter, currently on hold because on 

the basis of studies commissioned by the Applicant the project was marginal at that 

stage; it required an increase in the resource base (thus the involvement of copper 

from Thaduna) and it also required an increase in the world price of copper. It was 

proposed that there would be further laboratory testing of samples from Thaduna, as 

I understood Mr Nutter’s evidence, and that in six to twelve months time, the 
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Applicant would be in a better position to assess the viability of the Horseshoe Lights 

project, as envisaged by the Applicant and described by Mr Nutter. 

 

Further, Mr Nutter said that it would take six to eight months to get the project at 

Horseshoe Lights operational, from the time the decision was taken to embark upon 

it, and that such a decision was contra-indicated by the then current world price of 

copper. Mr Nutter’s evidence was that to get the necessary funds to be in a position 

to put up the capital to get the proposed project under way the Applicant would have 

to “hedge” its copper price. The forward selling price of copper fluctuates, he said, 

but generally but generally does so in relation to current movement. The price of 

copper was then low, and Mr Nutter hazarded the guess that that was because the 

markets were down in Asia and there was at that time a significant oversupply of 

copper. Demand for it was down, as was the case with other metals. 

 

In the Applicant’s submission, therefore, it needed time to undertake further tests on 

material from Thaduna and the utilisation of the EMEW technology, a rise in the price 

of copper which would assist the prognostication of a forward selling price of copper 

which would, in turn, support the making of the decision by the Applicant to proceed 

with the project, taking into account, of course, the time it would take actually to get 

the project up and running, once that decision was made. It appears from Mr Nutter’s 

evidence that such a decision making process would be especially precarious in this 

instance because, in the case of a short term mine life, as would be the case with 

Horseshoe Lights, there was a considerable risk of the mine coming into production 

during a slump in the world copper price.  

 

I should add at this point that it was also Mr Nutter’s evidence that he would have 

been “very, very surprised” if a small company could have commenced operations at 

Thaduna and made a profit. He thought that the resource was too small to justify a 

stand-alone operation. 

 

The only witness called for the Objector was Mr Warwick John Flint, a business 

proprietor and prospector who said he had been asked to act as a consultant for the 

Objector in this matter. Mr Flint’s formal qualifications consist of a Bachelor of Arts 

degree and a Diploma of Education. He gave evidence that he was the chief clerk at 

Mount Isa Mines in 1956. He also gave evidence of some 40 years experience in 

various aspects of the mining business.  Counsel for the Applicant objected that Mr 

Flint was not properly qualified to express expert opinion on what may or may not 
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have been possible with respect to what may or may not have existed at Thaduna. 

Given Mr Flint’s account of his lengthy experience in the field, however, I adopted the 

view that I should hear what he had to say and then decide what weight to give his 

evidence, rather than to reject it from the outset. 

 

Mr Flint’s opinion was that it would be possible to exploit the copper reserves at 

Thaduna by utilisation of a cementation fermentation process, which Mr Flint thought 

particularly appropriate because of a large pool of water there. As a consultant, Mr 

Flint said, he would advise the Objector initially to try cementation. I noted that this 

possibility had not been put to Mr Nutter in cross-examination by counsel for the 

Objector. 

 

It is trite to say, of course, that a hearing such as this should not be allowed to 

develop into an entrepreneurial battlefield; the question for me to decide was whether 

the Applicant had made out the grounds on which the Application was made, rather 

than whether the Objector, in consultation with Mr Flint, could make a better fist of 

producing copper from Thaduna than the Applicant. 

 

Be that as it may, the evidence adduced by the Objector really consisted only of Mr 

Flint’s opinions about Thaduna and the advice that he would give the Objector with 

regard to its development. 

 

I greatly preferred the evidence of Mr Nutter to that of Mr Flint, not only in terms of 

the former’s expertise but also because of its detail. That being the case, I was in the 

event left with only the evidence of Mr Nutter to take into account in considering the 

Application. The force of his evidence was not significantly diminished by cross-

examination; I accepted what he had to say and, on that basis, the grounds of the 

Application were in my opinion made out, on the balance of probabilities. They 

justified the granting of a certificate of exemption in respect of the expenditure years 

set out in the Application. My recommendation to the Minister under section 102(7) of 

the Act is that he grant such a certificate. 

 

For the information of the Minister, and with apologies to the parties, I should add 

that it is deeply regretted that the exigencies of the Carnarvon magisterial circuit (of 

which Meekatharra is a part) prevented immediate attention to the preparation of 

these reasons, required by section 102(6) of the Act to accompany the 

recommendation I had resolved to make; that the matter had not been attended to 
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prior to my departure from that circuit; and that for some time thereafter it was difficult  

to marshal the documents necessary for that purpose and required for forwarding to 

the Minister. 
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