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Legislation: 

Mining Act 1978 (WA), s 98 
Mining Regulations 1981 (WA), r 21(1), r 21(3) 
Minimum Conditions of Employment 1993(WA) 

Result:  

Plaint upheld 
Recommend exploration licence not be forfeited. 
Recommend that penalty of $3500 be imposed and paid to the Plaintiff. 
 
Representation: 

Counsel: 
Plaintiff: In person 
Defendants: In person 
 

Case(s) referred to in judgment(s): 
 
Jones v Dunkel (1959) 101 CLR 298 
Richmond v Opaltrend Nominees Pty Ltd, unreported; Perth Warden's Court; 

7 October 1999 
 
Case(s) also cited: 
 
Nil 
 

1  Warwick John Flint ("the Plaintiff") filed Plaint 58/012 ("the Plaint") 
against Exploration Licence 51/896 ("the EL"). The Plaintiff seeks a 
recommendation for forfeiture of the EL against the tenement holders, 
Allan Neville Brosnan ("Brosnan") and Douglas Watson ("Watson"), as 
they have not complied with the expenditure conditions for the EL for the 
expenditure year ending 3 March 2002. 

2  The EL was granted to Brosnan and Watson on 4 March 2000. 

3  The expenditure year ends on 3 March in each year and thereafter 
until 3 March 2005. 
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4  The minimum annual expenditure required to be expended upon the 
EL is $20,000. 

5  Brosnan and Watson lodged a Form 5 Operations Report 
("Form 5") with the Department of Minerals and Petroleum Resources (“ 
DMPR”) on 20 February 2002, for the expenditure year ending 3rd March 
2002 stating that they had expended $20,170 on the EL. 

6  The Form 5 states that expenditure upon the EL consisted of: 

(a) Metal-detecting 
32 days at $350 per day    $11,200 

 
(b) Loaming, panning, sampling, dollying 

and dry-blowing 
8 days at $350 per day    $  2,800 

 
(c) Other activities 

Scraping 
10 days at $350 per day    $  3,500 

 
(d) Fuels, oils      $  1,450 

 
(e) Field supplies     $     720 

 
(f) Annual Tenement 

Rates and rent     $     400 
 

(g) Administration/overheads/native title  $     200 
 

TOTAL       $20,170 
 

7  The Plaintiff gave evidence that the Form 5, lodged by Brosnan and 
Watson, stated that they had expended on metal-detecting a total of $350 
per day.  

  The Plaintiff testified that the industry in the district does not pay 
wages for anyone to metal-detect on a mining tenement, but rather works 
on the basis that anyone who is permitted to metal-detect on a mining 
tenement receives by way of payment one half of the gold recovered. 

8  The Plaintiff said that Brosnan was called to give expert evidence in 
the Leonora Warden's Court in November 2001. The Plaintiff said that 
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Brosnan testified in that case that he would not pay anyone to metal-detect 
on a mining tenement, rather he would pay to them one half of the gold 
recovered. 

9  Further, the Plaintiff produced into evidence an extract summary of 
the minimum rates of pay from 29 April 2002 pursuant to the Minimum 
Conditions of Employment Act 1993 which state that for an adult 
$10.43 per hour or $413.40 per week is the minimum that an adult of 21 
years can expect to be paid in this State. 

10  In cross-examination, the Plaintiff maintained his opinion as to how 
much he would expect to pay for metal-detecting, but agreed that, a 
trade’s assistant, would receive about $25 per hour.  That was the case for 
the Plaintiff. 

11  Brosnan gave evidence that Watson spends more time on the EL than 
he does.  According to Brosnan, the breakdown of the calculation of daily 
expenditure by Watson and Brosnan on the EL, for metal-detecting is 
$240 per day for him and $120 per day for Watson.  The difference is 
because Brosnan is more experienced at mining and was able to earn $200 
per day some years ago as a field assistant.  Brosnan was of the view that 
because of his mining experience he is worth more than Watson. 

12  Brosnan further testified that some 50 ounces of gold was recovered 
from the EL.  A D2 bulldozer was used to scrape the EL. 

13  The Plaintiff cross-examined Brosnan at length.  Brosnan's evidence 
in cross-examination was that he had no receipts for food or fuel with him 
in court.  In calculating the fuel used on the EL, Brosnan testified that he 
knows the number of days that he worked on the EL and therefore divided 
his fuel bill by that number of days. 

14  Further, Brosnan said that he did not have a list of the exact days that 
he worked on the EL or the work that was done.  However, the days 
worked were between April and December 2001, before the weather 
turned too hot. 

15  Brosnan confirmed in cross-examination that he was of the opinion 
that he is worth $240 per day to work on the EL as he was being paid 
$200 a day as a field assistant working in the north of the State some 
seven years ago.  Further, Brosnan confirmed that he would not pay 
anyone to metal-detect on the EL, nor did he know anyone that would do 
so.  Rather, Brosnan said that if he did allow someone to metal-detect on 
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any of his mining tenements, it would be on the basis that they kept 
50 per cent of the gold found and he would retain the other 50 per cent. 

16  It is of note that Brosnan admitted in evidence in this matter that he 
gave evidence in the Leonora Warden's Court in November 2001 that he 
does not pay people to metal-detect on his mining tenements, but rather 
shares any gold recovered equally with the person metal-detecting. 

17  Watson gave evidence that he lives at the EL for about eight months 
of the year and does most of the work. 

18  Further, Watson gave evidence that he has done a thorough job of 
metal-detecting on the EL and has recovered about 53 ounces of gold that 
has been shared equally with Brosnan. 

19  Watson was of the opinion that he is not being overpaid at $120 per 
day, although he is not in fact receiving any money from the 
metal-detecting that he carries out. 

20  Further, Watson testified that he does most of the physical work 
while Brosnan does the "mind business". 

21  Watson said that he did half of the work claimed and Brosnan the 
balance.  Watson did not possess a diary of the dates worked or the work 
done and there exists no plan on what work will be done in the future. 

22  Neither Brosnan nor Watson produced into evidence any receipts or 
other documents to justify the expenditure on fuel or food or any other 
expenditure claimed in respect to the EL. 

23  The Plaintiff says that Brosnan and Watson have not complied with 
the provisions of s. 98 of the Mining Act 1978 (WA) or r. 21(1) and 
r. 21(3) of the Mining Regulations 1981 (WA). 

24  To that extent, the Plaintiff did not produce any evidence to establish 
that Brosnan and Watson have not metal-detected on the EL for the days 
claimed by them. I accept with some reservation the evidence of Brosnan 
and Watson that a total of 32 days was spent on the EL conducting metal 
detecting as described in the Form 5.  

25  What the Plaintiff disputes is the daily rate claimed by Brosnan and 
Watson as being the wages that a person would normally be paid if 
similarly employed in the district. 
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26  I find that the Plaintiff has clearly established on the evidence of both 
Brosnan and Watson, that the industry in this district does not pay people 
to metal-detect for gold.  Rather, where metal-detecting for gold occurs on 
mining tenements, it is done on the basis that any gold recovered would 
be shared equally with the holder of the mining tenement. 

27  Regulation 21(1) and (3) of the Mining Regulations 1981 states; 

   “(1) The holder of an exploration 
licence shall expend, or cause to be 
expended, in mining on or in connection with 
mining on the licence during each year of the 
term of the licence…..” and; 

    “ (3) If during a particular year of the 
term of an exploration licence or any period 
referred to in sub regulation (1c), the holder 
of the licence is directly engaged part-time or 
full-time in mining on land the subject of the 
licence, an amount equivalent to the wages 
the holder would otherwise have earned if 
similarly employed elsewhere in the district 
is to deemed to have been expended during 
that year or period, as the case requires.” 

28    In Richmond v Opaltrend Nominees Pty Ltd unreported; (Perth 
Warden’s Court); 7 October 1999, Warden Calder at page 16 said: 

“The current expenditure conditions in the Act and 
Regulations replace the difficult to apply and 
contentious labour requirements under the previous 
Mining Act 1904.  What legislation desires to achieve 
is that as a consequence of continuous and appropriate 
activity which falls within the classification or the 
description of being “in mining on or in connection 
with mining on” the tenement those who are the 
holders of tenements will thereby ensure that the 
mineral assets of the State are prospected, explored and 
mined in a timely and appropriate manner.  In that 
context it is a logical part of that objective of those 
provisions of the legislation that those tenement 
holders who do not advance that objective by the 
carrying out of appropriate activities should lose their 
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entitlement to retain the tenement unless the 
circumstances justify exemption being granted from 
the expenditure requirements, or where the non-
compliance is not of sufficient gravity to justify 
forfeiture. 
 
I am of the opinion that although the word “money” is 
used in the definition of expenditure conditions in 
Section 8(1) of the Act and that, although Regulation 
15 is expressed in terms by which there is express 
reference to amounts of money, the underlying purpose 
of those provisions in particular and of all provisions of 
the Act in general which relate to expenditure 
conditions is to ensure that appropriate activities are 
carried out either directly in mining or exploring or 
prospecting on the ground, or in connection with 
activities which are associated with mining or 
exploring or prospecting.  That is to say, the primary 
objective is the undertaking of activity and not merely 
expenditure.  The spending of money is the means by 
which that primary objective of activity is sought to be 
achieved.  I consider that in such a context the use of 
the word “expend”, which introduces the concept of 
“spending” as part of the notion of “expenditure”, 
should not be seen as doing more than providing a 
description of the means by which a value can be 
attributed to qualifying activity, such activity being, of 
itself, the means which Parliament has adopted of 
trying to ensure that a certain level of mining or 
exploration or prospecting or work genuinely 
connected thereto is carried out on or in respect of each 
tenement during each expenditure year.  It seems to me 
that the purpose of Parliament in prescribing a 
monetary amount as it has done in Regulations 15, 21 
and 31 should be seen as being designed and intended 
to quantify in some way the amount of activity which 
is to be carried out in respect of a mining tenement 
using a simple, readily understood and fairly readily 
applied and examinable criterion and using a common, 
well-known standard, namely, money.  It is difficult to 
contemplate how that purpose could be achieved other 
than by using a monetary amount given the vast range 
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of ways in which activities which will promote mining 
exploration and prospecting may be carried out.” 
 

29  In my opinion, the activity of metal detecting carried out on the 
EL by Brosnan and Watson meets the purposes and objects of the Mining 
Act and Regulations. However, it is clear on the evidence before me in 
this case that no wages would be paid to anyone to carry out the activity 
of metal detecting upon a mining tenement in the district. 

30   That being the case, it would appear to me that a tenement holder 
who carries out exploration by metal detecting on an exploration licence 
would not be entitled to claim any amount for the activity conducted upon 
a mining tenement as no wages would be paid for that activity in the 
mining district. 

31   That would, in my opinion, create an unfair situation in that the 
purposes and objectives of the Mining Act and Regulations would be 
complied with but no amount of expenditure would be ascribed to the 
activity of metal detecting carried out by the holders of the mining 
tenement. 

32   Accordingly, to achieve fairness in this case, an amount of money 
needs to be ascribed to the value of the activity conducted by metal 
detecting upon the EL by Brosnan and Watson. 

33                I do not accept the evidence of Brosnan and Watson as to the value 
they consider is appropriate for the activity they conducted upon the EL 
by metal detecting. The amounts of $240 per day for Brosnan and $120 
per day for Watson to metal detect upon the EL is, in my opinion, 
unreasonable and unsustainable given the evidence presented in this 
matter. 

34          The evidence given by both Brosnan and Watson was based on 
nothing more than guesses as to what wages people are paid for in 
occupations, other than metal detecting, within the industry in this district. 
However, what is clear and I so find, is that wages are not paid for metal 
detecting in this district. 

35          The Plaintiff contends that, in the absence of evidence to the 
contrary, the rate at which the activity of metal detecting conducted upon 
the EL should be calculated is that provided for in the Minimum 
Conditions of Employment Act 1993. 

Document Name: [2002]  [2002]WAMW21.doc    Page 8 



[2002] WAMW 21 
WILSON SM 

36   I accept that proposition by the Plaintiff, in the circumstances of 
this case and in the absence of evidence to the contrary, that the amount of 
$10.43 per hour is the rate at which the activity of metal detecting should be 
valued. However, given that within the mining industry in the district, shifts 
of 12 hours are usual it is appropriate that the sum of $125.00 per day per 
person be the value given to the activity of metal detecting on the EL. 

37   Accordingly, for those reasons I find that the sum of $125.00 per 
day per person is the value of the activity of metal detecting conducted by 
both Brosnan and Watson on the EL. 

38   The amount claimed for loaming and panning etc in the Form 5 was 
not challenged by the Plaintiff, rather the plaintiff’s case revolved around the 
issue of the value of the activity of metal detecting. For that reason I do not 
propose to interfere with the amount claimed by Watson and Brosnan for 
Loaming, etc. 

39  For the same reason, I do not propose to interfere with the amount 
claimed for scrapping by Brosnan and Watson 

40  However, I do not intend to allow the amount claimed for food 
and fuel by Brosnan and Watson for activity carried out on the EL. 

41  I do not accept as credible the evidence of Brosnan as to the 
purchase of food or fuel for use on the EL. Brosnan’s evidence in that regard 
was evasive and unbelievable. 

42  When challenged by the Plaintiff on the issue of receipts for fuel 
or food purchased Brosnan, and for that matter Watson, were unable to 
produce any receipts. Brosnan stated that they were at home. I simply do not 
accept the evidence of Brosnan that he purchased food as claimed in the 
Form 5.  

43  Further, whilst I have not interfered with the amount claimed for 
scrapping on the EL in the Form 5, I do not accept that the sum of  $1450 
was spent in 10 days on the EL in a D2 bulldozer. Brosnan’s explanation as 
to how he calculated the amount of fuel that he claims to have used on the 
EL was beyond belief and without supporting documentation in a case such 
as this. I do not intend to allow the sum of $1450 for fuel as an amount 
expended in the use of the D2 on the EL. 

44    Brosnan is a man who has been involved in the mining industry for 
many years. It is of concern that neither Brosnan nor Watson could 
produce: 
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(a) Any documentary evidence or otherwise to identify the 
days spent metal-detecting, loaming, panning or other 
work claimed to have been carried out; 

(b) Any documentary evidence or otherwise to identify 
machinery hired, fuel expended or food purchased. 

45  It is clearly to the advantage of Brosnan and Watson in 
circumstances such as these to be able to produce appropriate documents 
to support expenditure claimed when challenged by a plaintiff or 
otherwise risk an adverse inference being made, as described in Jones v 
Dunkel (1959) 101 CLR 298. 

46   Had it not been for the credible evidence of Watson in these 
proceedings, I would not have accepted any of the evidence given by 
Brosnan given the lack of supporting material produced by him when 
challenged by the Plaintiff. 

47   For those reasons, I find that Brosnan and Watson have expended 
upon the EL for the 2002 expenditure year the following: 

A) Metal Detecting  

  32 days @  $250.00 per day                  $8000.00 

B) Loaming etc 

     8 days @   $350.00 per day    $2800.00 

C) Other Activities 

      Scraping 

     10 days @  $350.00 per day                   $3500.00 

           D) Annual Rates                                                  $ 400.00 

           E) Administration       $  200.00  

Total                                                           $14900.00 

48  Accordingly, there is a short fall in expenditure upon the EL, as 
required by the Mining Act and Regulations, of $5100.  

49  I have been unimpressed by the evidence of Brosnan in these 
proceedings. In my opinion, the lack of production of any supporting 
material by Brosnan when claimed expenditure was challenged by the 
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Plaintiff that I infer that the expenditure has not been made and there was 
no such expenditure. That, in my opinion, suggests that an attempt was 
made to circumvent the self-policing expenditure provisions of the 
Mining Act and Regulations by unjustifiably claiming in the Form 5 
amounts that have not been expended. 

50  Such actions only go to aggravate, in my opinion, any non-
compliance with the expenditure requirements of the Mining Act and 
Regulations. Had it not been for the honesty of Watson in these 
proceedings I would not have hesitated in recommending to the Hon. 
Minister that the EL be forfeited. 

51  I find that Brosnan and Watson have not complied with the 
expenditure requirements for E 51/896 for the expenditure year ending 3 
March 2002. Plaint 58/012 is upheld. 

52  I would recommend to the Hon. Minister that E 51/896 not be 
forfeited but a penalty of $3500 be imposed upon Watson and Brosnan 
and that such penalty be paid to the Plaintiff.   
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