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DECISION ON APPLICATION FOR EXTENSION OF TIME TO 
LODGE EXEMPTION APPLICATION 

 

THE APPLICATION 

1  Johnsons Well Mining NL ("JWM") and Duketon Goldfields NL 
("Duketon"), on 19 June 2002, lodged applications for extensions to the 
time required by reg 54(1)(a) of the Mining Regulations 1981 ("the 
regulations") for the making of an application for a certificate of 
exemption under s 102 of the Mining Act 1978 (WA) ("the Act").  The 
applications relate to exploration licences 38/1113, 38/1114 and 38/1176 
("the EL's") and mining lease 38/303 ("the ML").  The year in respect of 
which the applicants hope to obtain a certificate of exemption for 
exploration licences E38/1113 and E38/1176 ended on 1 June 2001.  The 
relevant year in respect of E38/1114 ended 29 June 2001.  For the ML the 
relevant year ended 14 November 2000. 

2  The applications seek in each case an extension of time to 24 June 
2002.  The applications for extension have been strongly opposed by 
Mr Angelopoulos ("the plaintiff") who, in June 2001, lodged a plaint 
seeking forfeiture of the ML and, in September 2001, lodged three plaints 
seeking forfeiture of the EL's.  Those four plaints have not yet been heard.  
The ground upon which forfeiture is sought in each case is noncompliance 
with the expenditure condition.  In each plaint, the year of the alleged 
expenditure noncompliance is the same year in respect of which JWM and 
Duketon have made the application for extension of the period within 
which an exemption application may be made. 

3  It is common ground that in respect of the ML and each of the EL's 
the applicants have made a previous unsuccessful application for the grant 
of a certificate of exemption in respect of the expenditure years which are 
now the subject of the four plaints and which are also the subject of the 
proposed exemption applications in respect of which the extension of the 
time for lodgement is now sought.  In each case the Minister refused to 
grant a certificate of exemption.  The refusal by the Minister to grant a 
certificate of exemption in respect of the ML occurred on 6 July 2001.  On 
6 February 2002 he refused the grant of a certificate of exemption in 
respect of the EL's. 

4  A defence was lodged to plaint 31/001 which seeks forfeiture of the 
ML.  The defence was lodged on 29 August 2001.  The grounds of 
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defence stated therein are that the holder has applied for a certificate of 
exemption and that, in any event, any expenditure noncompliance was not 
of sufficient gravity to justify forfeiture.  In respect of plaints 12 - 14/012, 
seeking forfeiture of the EL's, a defence was lodged on 6 February 2002 
in which it is stated that the tenement holder has lodged applications for 
certificates of exemption and that, in any event, any expenditure condition 
noncompliance is not of sufficient gravity to justify forfeiture. 

 

RECENT RELEVANT HISTORY 

5  For the sake of convenience I will refer to the applications for 
certificates of exemption which were refused by the Minister as the "old 
applications" and to the proposed applications for certificates of 
exemption in respect of which the extension of time is now sought as the 
"new applications".  The grounds upon which a certificate of exemption 
was sought in respect of the three EL's pursuant to the old applications 
were identical in each case.  They were: 

"Section 102(2)(b) 

Time is required to evaluate work done on the mining tenement, 
to plan future exploration or mining or raise capital therefor. 

Section 102(3) 

Notwithstanding the reasons given for the application for 
exemption are not amongst those set out in subsection (2), a 
certificate of exemption may also be granted for any other reason 
which may be prescribed or which in the opinion of the Minister 
is sufficient to justify such exemption." 

6  No particulars were set out in respect of the s 102(3) reason for 
exemption. 

7  Concerning the ML, the old application said, by way of reasons for 
exemption: 

"Section 102(2)(b) 

Time is required to evaluate work done on the mining tenement, 
to plan future exploration or mining or raise capital therefor. 

Section 102(2)(f) 
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The ground the subject of the mining tenement contains mineral 
ore which is required to sustain the future operations of an 
existing or proposed mining operation. 

Section 102(3) 

Notwithstanding the reasons given for the application for 
exemption are not amongst those set out in subsection (2), a 
certificate of exemption may also be granted for any other reason 
which may be prescribed or which in the opinion of the Minister 
is sufficient to justify such exemption." 

8  The grounds for each of the new applications in respect of the EL's 
expressed in identical terms, namely: 

"s 102(2)(b) During the relevant time period time was 
required to raise capital for future exploration on 
the Tenement (for further details see 
Annexure 'A'). 

s 102(3) see Annexure 'A' 

 

'Annexure A' 

1. During the expenditure year in question, Johnsons Well 
Mining NL ("JWM") was responsible for management of 
E38/[1113, etcetera, as applicable] (the "Tenement"). 

2. ACM acquired management control of the Tenement on 
1 January 2002. 

ACM acquired a majority interest in the Tenement on 
26 April 2002. 

3. The Tenement forms part of the Duketon Project - 
Burtville Group.  ACM has developed detailed plans for 
exploration and/or development of Duketon Project - 
Burtville Group including the Tenement and has already 
commenced work pursuant to this plan. 

4. ACM is a wholly owned subsidiary of Normandy Mining 
Limited.  On 20 February 2002 Newmont Mining 
Corporation acquired majority control of Normandy 
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Mining Limited and Normandy Mining Limited now 
trades as Newmont Australia.  ACM has access to the 
necessary capital to complete its exploration and plans 
work. 

5. The non-compliance with expenditure conditions 
occurred prior to ACM acquiring a majority interest in 
the Tenement and management control of the Tenement. 

6. In view of its commitment to comply with future 
expenditure requirements, ACM should not be penalised 
for past non-compliance." 

9  In respect of the ML, the new application contains reasons for 
exemption as follows: 

"s 102(2)(e) 

(i) The ground the subject of the mining tenement contains a 
mineral deposit (the "Dogbolter Resource") and during 
the relevant time economic and/or marketing problems 
were such as not to make mining operations on the 
Dogbolter Resource viable; 

(ii) Alternatively, the ground the subject of the mining 
tenement contains a mineral deposit (the "Dogbolter 
Resource") which during the relevant period was 
uneconomic but which may reasonably be expected to 
become economic in the future. 

See Annexure 'A' 

s 102(3) 

(i) See Annexure 'A' 

(ii) See Annexure 'B' 

 

Annexure 'A' 

The Dogbolter Resource located on M38/303 ("the Tenement") 
contains a relatively small amount of high grade ore ("high 
grade ore").  Although a small profit may have been able to be 
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realised by processing the high grade ore, this option was not 
commercially feasible and/or was not commercially responsible 
for the following reasons: 

(a) the nearest mill at which treatment of the high grade ore 
or any other ore extracted from the Dogbolter Resource 
may have been possible was Bronzewing and it may not 
have been possible to reach agreement with the owners 
of the Bronzewing Plant for processing of ore from the 
Dogbolter Resource; 

(b) it was not commercially or economically feasible to 
process the ore obtained from the Dogbolter Resource 
through the Bronzewing Plant; 

(c) there is a reasonable possibility of a processing plant 
being constructed adjacent to the Rosemont Deposit 
('the Rosemont Plant') in the short to medium term, 
which plant will also be adjacent to the Dogbolter 
Resource located on the tenement; 

(d) if the high grade ore had been mined and processed 
through the Bronzewing Plant this would have resulted 
in a significantly lower profit than will be achieved if 
the ore is processed through the Rosemont Plant; 

(e) if the high grade ore was processed at the Bronzewing 
Plant, this would render it unlikely that it will be 
profitable to process the remaining ore derived from the 
Dogbolter Resource at all, which ore forms the bulk of 
the Dogbolter Resource, thus resulting in the effective 
loss (or 'sterilisation') of the large majority of the 
Dogbolter Resource and the loss of significant profit 
that will be available if the ore derived from the 
Dogbolter Resource is processed through the Rosemont 
Plant; 

(f) if the high grade ore was processed at the Bronzewing 
Plant, this would jeopardise, alternatively have a 
significant adverse impact on, the commercial 
feasibility of the construction of the Rosemont Plant and 
thus jeopardise, alternatively have a significant adverse 
impact on the commercial feasibility of the development 
of the Rosemont Resource and other adjacent satellite 
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resources including, but not limited to, Erlistoun, 
Reichelts Find, Baneygo and Russells Find; 

(g) in the circumstances, it was commercially reasonable 
and/or prudent to await the development of a closer 
processing plant through which the ore contained in the 
Dogbolter Resource could be processed; and 

(h) alternatively, it was not commercially feasible or 
reasonable to conduct further exploration or mining on 
the tenement in the absence of an adjacent processing 
plant through which the ore could be processed. 

'Annexure B' 

1. During the expenditure year in question, Johnsons Well 
Mining NL ('JWM') was responsible for management of 
M38/303 (the 'Tenement'). 

2. ACM acquired management control of the Tenement on 
1 January 2002.  ACM acquired a majority interest in 
the Tenement on 26 April 2002. 

3. The Tenement forms part of the Mount Maiden Project.  
ACM has developed detailed plans for exploration 
and/or development of Duketon Project - Burtville 
Group including the Tenement and has already 
commenced work pursuant to this plan. 

4. ACM is a wholly owned subsidiary of Normandy Mining 
Limited.  On 20 February 2002, Newmont Mining 
Corporation acquired majority control of Normandy 
Mining Limited and Normandy Mining Limited now 
trades as Newmont Australia.  ACM has access to the 
necessary capital to complete its exploration and plans 
work. 

5. The non-compliance with expenditure conditions 
occurred prior to ACM acquiring a majority interest in 
the Tenement and management control of the Tenement. 

6. In view of its commitment to comply with future 
expenditure requirements, ACM should not be penalised 
for past non-compliance." 
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10  In both the old and the new applications, one of the reasons stated for 
the granting of a certificate of exemption is that time was required to raise 
capital for future exploration. 

11  Regulation 54(1)(a) says that for the purposes of s 102(1), the 
prescribed period in which an application for the grant of a certificate of 
exemption may be made after the end of the year to which the proposed 
exemption relates is 60 days.  In the case of EL's 38/1113 and 1176 the 
60-day period, for the expenditure year ending on 1 June 2001, was 
31 July 2001.  For E38/1114, the relevant expenditure year for which 
ended on 29 June 2001, the 60-day period ended 28 August 2001.  For the 
ML the relevant 60-day period ended 13 January 2001.  It can be seen 
that, in the case of the EL's, the applicants seek extensions of time of 328 
(38/1113,1176) and 300 (38/1114) days respectively and for the ML 467 
days.  It should also be noted that the application for extension of the 
lodgment period was made over 4 months after the Minister refused the 
old applications in respect of the EL's and approximately 11 1/2 months 
after he refused the old application in respect of the ML.   

EVIDENCE IN SUPPORT OF THE APPLICATIONS FOR EXTENSION 

12  Affidavits were filed on behalf of the applicants in support of the 
applications for extension of time.  The affidavits were sworn by 
Ms Falvey and by Mr Prentice.  Ms Falvey is a senior tenement 
administrator employed by ACM Mines Pty Ltd ("ACM").  Mr Prentice is 
the general manager, commercial, for Axis Consultants Pty Ltd ("Axis").  
I received written submissions from Mr Edel, counsel for the applicants, 
in support of the applications for extension.  In those written submissions 
Mr Edel has set out a factual background in respect of the EL's and the 
ML connected with the extension applications.  That factual background 
is consistent with, and appears to be derived from, the contents of the 
affidavits of Falvey and Prentice.  The following facts are set out in those 
submissions and affidavits. 

13  Falvey has said that by agreement between ACM and JWM dated 
26 April 2002 ACM acquired a 79 per cent interest in the ML and an 
80 per cent interest in the EL's.  Since 1 January 2002 ACM has been 
responsible for management of all four tenements, has had responsibility 
for meeting the expenditure requirements in respect of them and 
responsibility for preparation of all documentation required by the Act 
and Regulations.  She has said that ACM had no involvement in the 
preparation of the old applications and that that was done by JWM alone.  
She has also said that, prior to February 2002, ACM was not aware of the 
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reasons for exemption set out in the old applications and that she did not 
personally have an opportunity to look at the old applications until then.  
She says that until after ACM took management control of all four 
tenements on 1 January 2002 she was not aware that the old application in 
respect of the ML had been refused and, so far as she is aware, no-one 
else at ACM was previously aware of that fact. 

14  Ms Falvey has said that ACM is committed to meeting expenditure 
and other conditions in respect of the four tenements.  She has said that 
ACM, prior to obtaining management control of the tenements, conducted 
a thorough review of them with a view to formulating an exploration 
strategy for those tenements in conjunction with other tenements.  It is 
said that ACM has developed a comprehensive exploration plan for a 
number of tenements, including the subject tenements.  She has set out 
details of proposed work which includes mapping, sampling and drilling.  
She has said that ACM is a wholly owned subsidiary of Normandy 
Mining Ltd, that Newmont Mining Corporation has recently acquired 
majority control of Normandy and that ACM has access to the financial 
resources necessary to complete its exploration plans.  She has said that 
ACM has already compiled and summarised previous exploration data 
and work and done some regolith mapping in respect of the EL's. 

15  In respect of the ML, she has said that ACM has carried out 
aero-magnetic interpretation over the entire tenement, completed a 
statistical analysis of surficial sampling, reviewed previous drilling and 
obtained an independent review of the Dogbolter Resource.  In respect of 
the Dogbolter Resource, Ms Falvey has apparently drawn extensively 
from the "Newmont Australia Duketon Project" - Dogbolter Resource 
Review" prepared by Global Mining Services.  That appears from a copy 
of that review, which was annexed to her affidavit.  One significant aspect 
of that report, and an aspect which was relied upon by Mr Edel, is that 
which concerns the presence at the Dogbolter Resource of an identified 
mineral resource, which contains a relatively small amount of high grade 
ore.  It is said, however, that it is not considered viable to mine that 
resource because, although a net operating profit of around 4 to 
4.5 million dollars could be broadly projected, a much greater potential 
profit could be realised if, in the future, the ore could be treated at a mill 
other than the nearest currently operating mill at Bronzewing, some 
180 kilometres from the ML. 

16  The review suggests that if ore from the Dogbolter Resource were 
treated through Bronzewing at the present time rather than waiting until it 
is known whether or not a mill may be established for what is called the 
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"Rosemont Resource", which would be much closer and which is being 
currently evaluated by Rosemont, then the projected profit is around 
$9,000,000.  In addition, it is suggested that if the ore from the Dogbolter 
Resource were to be taken to the Bronzewing mill, that may jeopardise 
future mining of the lower grade ore at Dogbolter and may jeopardise the 
development of other nearby known and potential deposits by removing 
or reducing the viability of a mill being constructed nearby.  It is on that 
basis that it is said by the applicants that, for purposes of s 102(2)(e), the 
ML contains a mineral deposit which was uneconomic during the relevant 
year but which may reasonably be expected to become economic in the 
future or that during the expenditure year their economical marketing 
problems such as to make mining operations on the ML not viable. 

17  In his affidavits Mr Prentice has said that during the relevant period, 
as general manager for Axis, his responsibilities included supervision of 
the management, exploration and development of the subject tenements 
until 1 January 2002.  He said he was also responsible for supervising the 
preparation of and lodging of exemption applications.  Mr Prentice has 
said that he supervised the preparation of each of the old applications.  He 
said that, in relation to the ML "… due to an administrative oversight the 
grounds for exemption under section 102(2)(e) … were not included in the 
reason for exemption …" but that it should have been included.  He has 
not set out any reasons or explanation for the "administrative oversight".  
In his submissions Mr Edel has said that the phrase "administrative 
oversight" simply means an error. 

SUBMISSIONS 

18  I received written submissions from both parties prior to the hearing 
of the application on 4 July 2002.  Both parties made oral submissions at 
the hearing.  Subsequent to the hearing, on 29 July and 2 August, I 
received further written submissions from both parties. 

On Behalf of the Applicant 

19  In his initial written submissions Mr Edel set out a history of the 
tenement and of the making and outcome of the old applications, which 
were refused by the Minister.  He submitted that the evidence contained in 
the affidavits of Falvey and Prentice justified an extension of the period 
within which to lodge the new applications on the basis of what he 
described as the "Change of Owner Grounds".  He argued that the fact that 
the Minister had previously refused to grant a certificate of exemption in 
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respect of the same tenements for the same tenement year did not mean 
that no subsequent application for a certificate of exemption could be 
made.  He said that there was nothing in the Act and no general rule of 
law denying any right on the part of the tenement holder to make 
subsequent applications for exemption.  He submitted that, pursuant to 
s 102(1) of the Act, the powers of recommendation and determination 
conferred on the Warden and Minister must be exercised whenever an 
application is made.  He further submitted that what the Minister finally 
determines when he refuses to grant a certificate of exemption is not the 
right of a tenement holder to make an application for the grant of a 
certificate, rather, he determines the fate of the particular application 
which comes to him via either the Warden or the Registrar.  In that 
respect, he made reference to the provisions of s 48 of the Interpretation 
Act 1994 (WA) concerning the matter of whether or not any extension of 
the period within which to lodge the exemption application should be 
made.  Mr Edel relied upon an earlier decision in Jadetex Minerals Pty 
Ltd v Povey [2001] WAMW 4 in which I had expressed the opinion that 
reg 104 empowered the Warden to grant such an extension.  Mr Edel drew 
my attention to the fact that the old applications were not refused until 
6 February 2002 in the case of the exploration licences, and 6 July 2001 in 
the case of the mining lease.  He submitted that if no extension of time 
within which to lodge the exemption applications was allowed, then ACM 
would be penalised for the failures of those who had control and 
management of the tenements prior to ACM acquiring management, 
control and a majority interest in the tenements and the failure of JWM as 
holder to include the economic viability based ground now sought to be 
relied upon in respect of the Dogbolter identified mineral resource. 

20  Mr Edel further submitted that the grounds sought to be relied upon 
in the new applications were not grounds which had been the subject of 
the old applications and that the new applications relied upon material 
which was additional to that relied upon in the past and which new 
material was material which had simply been not put before the Minister 
because of oversight or error of judgment which is now frankly admitted.  
He argued that neither the Warden nor the Minister are functus officio 
because the powers of neither the Warden nor the Minister had been 
exhausted in respect of the 4 tenements as a consequence of the Minister's 
prior final determinations in respect of the old applications.  In that 
respect he relied upon dicta in Minister for Immigration, Local 
Government and Ethnic Affairs v Kurtovic (1990) 92 ALR 93 at 119 per 
Gummow J.  He also drew support from the provisions of s 33(1) of the 
Acts Interpretation Act.  He submitted that the new applications meant 
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nothing more than that the Minister was being asked to make  new 
decisions on new grounds as part of each new application and that 
therefore the concept of functus officio had no relevance.  It was further 
submitted that a decision-maker is not functus officio where an earlier 
determination was based upon on a wrong factual basis (see 
Comptroller-General of Customs v Kawasaki Motors (1991) 103 ALR 
661, 667). 

21  Counsel argued that the new applications did not amount to an 
amendment of the old applications.  

22  Mr Edel finally submitted that no prejudice would flow to the 
plaintiff in plaints 31/001 and 3 - 5/012 as a consequence of the 
extensions of time being granted because all plaints and exemption 
applications could be dealt with at a single hearing, no hearing date 
having yet been set for the hearing of either the plaints or any exemption 
application (that can happen only if the plaintiff choses to object to the 
exemption applications if the periods for lodgement are extended).  He 
submitted that, even if the extensions of time were granted and certificates 
of exemption subsequently granted by the Minister, the grants of the 
certificates would not render the plaints groundless.  Nor, he said, would 
the refusal of a certificate of exemption render the tenement holder 
defenceless against any plaint as it would still be possible for the holder to 
present evidence and reasons as to why there should be no forfeiture.  On 
the contrary, he submitted, ACM would be prejudiced if no extension was 
allowed because there were at the relevant time good grounds for 
exemption, which were not put forward, and if an exemption certificate is 
not obtained; ACM faces an increased risk of forfeiting the tenement. 

The Plaintiff in Plaints 31/001 and 3 to 5/012 

23  Mr Aristei argues that my interpretation in Jadetex Minerals (supra) 
of the meaning and effect of reg 104 is not correct.  In the alternative he 
submits that, even if reg 104 does have the meaning and effect which I 
expressed in Jadetex Minerals, there is no merit at all in the application 
for extension.  In support of that submission he relies upon the fact that 
the tenement holder had ample opportunity to lodge exemption 
applications within the prescribed time, that the old applications were 
considered and have been refused and he says, therefore, both the Warden 
and the Minister are functus officio with respect to any duty or power to 
consider the new applications.  Further, it is said that no application had 
been previously made by the holders to amend the grounds for exemption 
set out in the original applications and that the grounds now sought to be 
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relied upon in the new applications are based on facts within the 
knowledge of the then applicant.  Mr Aristei submitted that the applicant 
should not now be permitted to effectively "amend" the original 
applications in order to overcome the difficulties now encountered by it 
arising out of the expiration of the time limit prescribed by the 
Regulations. 

24  Counsel also argued that, as there are no express provisions in the 
Act or the Regulations which empower a Warden in open Court which 
allow for a "further" or "second" application for exemption to be made, 
then the new applications are not applications which may be considered 
by either the Warden or the Minister.  He submits that the provisions of 
s 102(1) of the Act and reg 54(1)(a) show a legislative intent to 
substantially limit the time period allowed for the making of exemption 
applications and that resort should not be had to reg 104 to overcome that 
substantial limitation.  In any event, it is submitted that the applicant has 
not demonstrated that there is a "reasonable cause" for extending the time 
for lodgment. 

25  Mr Aristei submitted that the mere change or transfer of ownership 
of a mining tenement should rarely, if ever, constitute a ground for 
exemption.  He argued that in circumstances where a previous holder has 
committed a noncompliance and a plaint has been issued, the tenement is 
defeasible on the ground of any pending forfeiture application.  He said 
that if the mining tenement was capable of being forfeited for 
noncompliance with expenditure obligations, then no privilege should be 
given to any successor in title over and above the position pertaining to 
the tenement prior to its transfer.  There are, he said, strong policy 
grounds in support of such a rule being rigidly adhered to because the 
transfer of ownership might be used as a method of defeating what would 
be an otherwise successful plaint for forfeiture.  Mr Aristei noted that 
ACM was aware of the pending plaints for forfeiture well before the 
acquisition of management, control or interest and noted that the lodgment 
and non-determination of the plaints was readily ascertainable by means 
of a search of the tenement registers.  Notwithstanding that, however, 
ACM acquired the tenements.  He further submitted that it did not appear 
that ACM had made any attempts to ask the Minister to not make a 
decision before the time when he did in respect of the old applications. 

26  Mr Aristei did not concede that the failure to include in the original 
applications all grounds now included in the new applications was due to 
an administrative oversight.  He denied that there was any or sufficient 
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prejudice which would result to the applicant were the extensions not 
granted. 

CONCLUSIONS 

"Subsequent" Applications for Exemption 

27  It is not stated expressly in the Act or the Regulations that a tenement 
holder may make only one application for the grant of a certificate of 
exemption and that once that application has been finally determined no 
subsequent applications for exemption may be made in respect of the 
same tenement for the same year as was the subject of the determination.  
In my opinion, there is nothing within the provisions of the Act or 
Regulations which implies that that is so.  I agree with the comment made 
by Mr Edel, namely, that in exercising his power pursuant to the 
provisions of s 102, the Minister only determines each discrete application 
for a certificate as and when it is properly brought before him either after 
a hearing of the application before the Warden or, where there is no 
objection, it is forwarded directly to him by the Registrar.  The Minister 
does not thereby determine that the right of a tenement holder to make any 
future application for the grant of a certificate in respect of the same 
expenditure period is exhausted.  The Minister's final determination of any 
application does not of itself exhaust the power and the duty of the 
Minister to consider and determine any other application, by whoever is at 
the time of application the tenement holder, in respect of the same 
tenement for the same expenditure period, which was the subject of the 
Minister's earlier determination.  I consider that there is no good reason 
why that should not be so but that there are good reasons why it should be 
so.  If it were not open to a tenement holder to make a further exemption 
application, the potential for achievement of the legislative objective of 
enabling tenement holders who would otherwise be entitled to retain their 
tenement, where there is a justifiable reason for allowing that, where there 
has been expenditure noncompliance, may be defeated.  Failure to include 
a genuine ground in an exemption application due to error or lack of 
understanding or appreciation of relevant matters or due to incompetence 
are examples of reasons why, provided there is compliance with other 
relevant parts of the Act and Regulations concerning the making of 
exemption applications, "subsequent” applications should be able to be 
made and determined in the usual manner.  I do not consider that, 
provided a subsequent application is not in effect identical in its terms to 
an exemption application which has previously been finally determined by 
the Minister, there is room for the application of the principles of functus 
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officio.  Whether or not any subsequent application for the grant of a 
certificate of exemption is successful is, of course, a matter which must be 
decided in the context of all of the circumstances which are relevant to the 
reasons for which the subsequent application is made.  Where it could be 
said that a subsequent application is, in truth, not distinguishable in 
respect of the issues to be considered and dealt with by the Warden and 
Minister from those which were considered and dealt with in the course of 
the determination of the earlier matter, that fact may raise legitimate 
concerns and arguments as to the application of principles related to 
functus officio or, perhaps, abuse of process.  In the present case, however, 
with the exception of the reasons specified in the present applications 
stating that time is required to raise capital for future exploration, it does 
not appear that the reasons now sought to be the subject of the new 
applications were reasons which were considered in the old applications.  
It must also be borne in mind that the proceedings are not judicial in 
nature.  They are administrative. They are intended to assist the Minister 
in administering the Act and in ensuring that only those who have 
complied with the legislation should retain their tenements.  The Minister 
should be provided with all relevant material which can reasonably be 
provided to him within the procedural framework created by the Act and 
Regulations to enable the Minister to best carry out his functions.  A strict 
and limiting interpretation of the legislation such as is suggested by the 
plaintiff would not facilitate the provision of such relevant material to the 
Minister and may have the undesirable opposite effect.   

28  Given my view that the making of a subsequent application for 
exemption is permitted, providing the other relevant legislative 
requirements for the making of an application for a certificate of 
exemption are met, it follows that it cannot be argued that a subsequent 
application, per se, will constitute, in effect, an application to amend any 
earlier application. 

29  Turning to the matter of the meaning and effect to be given to the 
provisions of reg 104 and to the question of whether or not that regulation 
has effect such as to empower the Warden or the Minister to extend the 
period within which an application for exemption may be lodged, I adhere 
to the views which I expressed in the matter of Jadetex (supra), namely 
that it does so empower both the Warden and the Minister. 

30  As I have mentioned, both parties made submissions to me 
concerning the question of any prejudice which may flow as a 
consequence of my extending or refusing to extend the lodgment periods.  
Mr Edel submitted that refusal to extend the time for lodgment would 
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deny his client any opportunity at all to endeavour to convince the 
Minister that a proper reason existed for the granting of certificates of 
exemption.  That is undoubtedly true.  The effect of that would be that the 
prescribed expenditure, which his client was required to undertake on the 
tenements during the relevant year, would remain undiminished.  That, in 
the absence of anything further, would provide a prima facie justification 
in the plaint proceedings for the making by the Warden of 
recommendations for forfeiture of the tenements and for the Minister 
subsequently declaring all of the tenements forfeited.  The effect of there 
being no certificates of exemption would be that, in the forfeiture plaint 
proceedings, the plaintiff would readily be able to establish a prima facie 
case for forfeiture and the onus would then fall upon the tenement holder 
to satisfy the Minister that the expenditure noncompliance was not, in the 
circumstances of the case, sufficient to justify forfeiture.  Mr Aristei, on 
behalf of his client, argues that if the tenement holder is unable to obtain 
the of certificates of exemption, then the only real consequence is that, 
rather than present evidence to the Warden and, perhaps, subsequently to 
the Minister, in an attempt to justify the granting of a certificate of 
exemption in each case, the holder will have an opportunity at the hearing 
of the plaints, to present the same evidence and make the same 
submissions as it would have made in the hearing of the exemption 
applications, such evidence and submissions being given in a different 
context but for the same purpose, namely, to avoid forfeiture.  He also 
argues that it would be unfair for the plaintiff, having complied with the 
provisions of the Act and Regulations in commencing the plaints and 
having relied upon the contents of the register and having, therefore, 
anticipated that he would not be required to argue that there should be 
forfeiture in the light of the expenditure requirement having been, in terms 
of quantum, significantly reduced by the grant of a certificate of 
exemption, to be now faced with the potential for that to happen. 

31  In my opinion, significant weight should be given to the arguments 
of Mr Aristei in connection with the potential impact, which the granting 
of an extension of the time for lodgment of the exemption applications 
will have on his client.  I consider that the prescribing of a time for 
lodgment of applications for exemption is intended by Parliament to be 
more than a mere formal requirement and that it is not a requirement, 
which it was intended, should be too readily avoided by the granting of 
extensions by either the Warden or the Minister.  It is a requirement which 
appears to have as one objective the creating of a time frame, within the 8 
month period during which plaints for forfeiture may be commenced, by 
reference to which a potential plaintiff may make an assessment, based 
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upon the register, of whether or not the tenement is vulnerable to 
forfeiture and whether or not a forfeiture plaint may be worth the cost and 
effort of taking such action The fact of the making of exemption 
applications is recorded in the public register kept in respect of every 
mining tenement.  That is something, which is well known within the 
industry.  It is a record of which those in the industry take particular 
notice and I am confident that one of the first things which potential 
plaintiffs for forfeiture check upon is whether or not the prescribed time 
for lodgment of exemption applications has passed and whether or not any 
exemption application has been lodged or granted or refused.  In that 
context, the prescribing of a time for the lodgment of an exemption 
application is a significant aspect of the self-policing legislative policy of 
the Act and Regulations.  The holders of tenements owe it to the public, 
who may have an interest in their tenements or the ground the subject of 
the tenements, to ensure that applications for exemption are made, and 
thus recorded in the public register, within the prescribed time.  If that is 
not done, whether because of negligence or ignorance or by design, and 
where applications for extension of the lodgment period are subsequently 
made and granted, there is a real potential to diminish the actual and 
perceived integrity of the self-policing policy of the legislation which 
includes not only a general right to any person to plaint for forfeiture but 
also includes the incentive created by the legislation to tenement holders 
to not put their tenements at risk by noncompliance with the legislation.  
In my opinion, Wardens and the Minister should adopt an approach to the 
granting of extensions of time prescribed, particularly where 
noncompliance with the prescribed period is something which is recorded 
in the public register and particularly where forfeiture proceedings based 
upon expenditure non-compliance have already commenced, which is not 
seen to and which does not condone or encourage late lodgement.  Having 
said that, however, it is important to not lose sight of the fact that the 
criterion specified in reg 104 for the granting of the extension by the 
Minister or Warden of the time required for an act to be done is 
"reasonable cause".  I consider that whether a cause is "reasonable" or not 
requires a taking into account of not only the position of the applicant for 
the extension, but also the position of potentially affected persons such as 
a plaintiff for forfeiture.  The reasonableness of the cause, I consider, must 
be assessed in the light not only of the circumstances of the applicant but 
also in the context of the Act and Regulations and what is seen to be the 
intention of Parliament in respect of the whole of the legislation and in 
respect of those parts of the legislation which have required that the 
relevant act be done within a particular time.  The length of time, which is 
prescribed, for that act to be done is also something which in that context 
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may be taken into account when giving consideration to the granting of an 
extension pursuant to reg 104.  A cause may be more reasonable, for 
example, in a case where the prescribed time is relatively short, such as 14 
days, than in a case where the prescribed time is relatively long, such as 8 
months.  It must be said, however, that the regulation does not specify as a 
criterion for the granting of an extension of time that the period of time 
for which the extension is sought is itself "reasonable".  The applicant for 
the extension must establish that there is a "reasonable cause" for the 
granting of the extension. 

32  In my opinion, there has been an apparent failure by ACM to have, 
prior to and in the course of acquiring its management and control 
interests in the tenements, made sufficient due and proper inquiries about 
the status of the tenements in terms of compliance with the Act and 
Regulations concerning the expenditure conditions and of any potential 
for their forfeiture and to have ensured that all steps were taken that could 
reasonably have been taken to have protected the tenements from any 
potential forfeiture due to expenditure noncompliance and due to the 
making of applications for exemption which were inadequate and which 
did not raise the "new" reasons which are now sought to be put before the 
Warden and the Minister. With the exception of those relating to the 
"change of owner" all of the now proposed reasons, were available at the 
time when the old applications were made. It was known and believed at 
the time when the old applications were made that a resource existed (see 
Dogbolter Resource Review prepared by Ryall and Blair).  It was known 
that no other milling facilities were and were likely to become available 
closer than those which are at Bronzewing.  Prior to the Minister finally 
determining the old applications no attempt was made by ACM to 
ascertain the basis upon which the Minister was being asked to exercise 
his discretion and no attempt was made to ensure that the matters which 
the applicant now wishes to place before the Warden and the Minister in 
the new applications were placed before the Minister prior to his making 
final determinations. 

33  I agree with Mr Aristei that a mere change of ownership should not 
constitute a sufficient reason for the granting of a certificate of exemption.  
Common business sense and good business practice required that before 
tenement acquisitions were made the status of the tenements should have 
been ascertained and, if they were seen to be potentially at risk, the 
purchaser should have taken steps to ensure that it was protected 
commercially should there be forfeiture.  In other words, tenement 
acquisition brings not only potential benefits but also potential risks, 
including forfeiture arising out of noncompliance by the vendor with 
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legislative requirements where such noncompliance may lead to forfeiture 
of the subject tenements.  In this case ACM, at all material times, was, or 
should have been, aware of the outstanding plaints for forfeiture, all of 
which were noted in the register for all four tenements. 

CONCLUSIONS 

34  The material, which has been presented to me, does not satisfy me 
that there is a reasonable cause for the granting of an extension of time 
within which to lodge the new exemption applications.  The fact of their 
non-lodgment for such a long period of time after the plaints were lodged 
and for a considerable period of time after the original exemptions were 
determined by the Minister without any approach having been made to the 
Minister prior to that final determination and the fact that the plaintiff did 
and was entitled to maintain his plaints and, ultimately, engaged counsel 
to represent him, are matters which, in particular, have helped to tip the 
scales in favour of the plaintiff and against the applicants.  The 
extraordinary length of the extensions of time sought is another factor. 
They are not of themselves individually determinative of the issue.  ACM 
has, by its own inaction and lack of due diligence placed itself in a 
position where the plaintiff may gain some small procedural advantage in 
the plaint proceedings because of the tenement holder’s inability to obtain 
an exemption, however that will not of itself necessarily lead to a loss of 
the tenements and will not prevent the same material as would have been 
placed before the Warden and the Minister in exemption proceedings 
from being presented at the hearing of the plaints.  I see no prejudice 
falling upon the tenement holder or ACM which is such that it would 
require me to take or justify my taking a different view of this matter than 
that which I have taken. There is nothing, which the plaintiff has done that 
has in any way contributed to the situation in which the tenement holder 
and ACM now find themselves. The applications for extension of time are 
refused. 
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