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Background 
 
Donald Edward North is the objector in this action.  At 3.30pm on 1st November 
1988 he lodged a From 21 application for a Mining Lease 47/200.  It was 
granted on 3rd May 1989 by the then Minister for Mines. 
 
In the description of the ground applied for on the From 21 application it is 
stated that the datum peg is situated at the southwest corner of Reserve 37932.  
The other boundaries are described as – thence 150m at 39.33, thence 172m at 
121.33, thence 150m at 211.33, thence 172m at 301.33 back to the datum being 
identical to Reserve 37932. 
 
The Department of Lands Reserve 37932 location map was made an exhibit at 
the hearing.  The location map shows the Reserve.  The Reserve is described in 
exactly the same terms as to length and direction as Mining Lease 47/200. 
 
The Applicant is the holder of Mining Lease 47/389.  That lease abuts 47/200 on 
two sides, when 47/389 was originally pegged by the Applicant his surveyor 
used as a reference point a peg and directional trenches at the south west corner 
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of 47/389.  After being granted ML 47/389 he commissioned a further survey.  
That survey shows a “window” of land extending beyond ML 47/200 
approximately 150m in width, 68 m in length at the south western end and 25m 
in length at the north east end. 
 
The Applicant seeks the grant of a Mining Lease over this land ML 47/526 and 
has surveyed and marked it out.  The Objector states that the ground in ML 
47/526 is in reality part of 47/200 and that the land is not available for mining.  
Further he objects to the marking out saying that the marking out occurred on 
his lease without his permission.  He states ‘pegs in the ground’ are the basis of 
his claim and that the physical description of the ground is faulty.  He states that 
in 1996 he tried unsuccessfully to amend the description of the land and says 
that the fact that the original marking out of ML 47/389 used his pegs as the 
reference point only bolsters his claim.  He claims he has used this disputed land 
for mining for years and that ML 47/200 is land within the pegs of ML 47/200 
even if it is not the land in the description on his application for ML 47/200.  
 
 
The Evidence   
 
At the trial I heard sworn evidence from the Objector and a witness and the 
Applicant in person.  I received into evidence a number of exhibits. 
 
Exhibit “3” is the Form 21 Application for Mining Tenement 47/200.  It 
describes the Datum peg as being situated on the South West corner of Reserve 
37932 and the grant of land as being “Identical to Reserve 37932”. 
 
Exhibit “7” is the DOLA map of Reserve 37932.  This reserve had been marked 
out by The Department of Lands on 30th April 1982.  It is exactly the same in 
length and direction as the land applied for in the form 21. 
 
It is not necessary to mark out a mining tenement the boundaries of which are 
identical with land that has been already surveyed.  Regulation 61 Mining 
Regulation 1981 requires only a datum post carrying a Form 20 be affixed at a 
corner of the boundaries or if there is an existing survey mark at a corner as 
close as possible to a survey mark without interfering with it. 
 
This is clearly how the Objector marked out his Mining Lease 47/200, in the 
1980’s.  I find it difficult then to see how land extending beyond the Reserve 
number 37932 can be said by the Objector to be part of his Mining Lease 
47/200.  Once marking out has taken place the position of pegs on the ground 

 Page 3 



[2002] WAMW 24 
 SHARRATT  SM 
 
 
should never be moved or altered.  The holder of a mining lease should maintain 
the pegs but the pegs must remain in their original position. 
 
If the original lease was marked out by attaching a Form 20 to an existing 
boundary post, I am unable to see the function of two additional pegs with 
directional trenches beyond these boundaries. 
 
I find the Objectors evidence as to the original marking out confusing and 
contradictory, but find as a fact that he marked out ML 47/200 as recorded in his 
application dated 1st November 1988 
 
The Objector gave evidence he sought to amend that original application by a 
letter to Department of Minerals & Energy, Karratha dated 30th January 1996.  A 
handwritten copy of that letter was an exhibit at the hearing. 
 
Amendments to tenement descriptions do not necessarily require a further 
survey.  An application can be made by lodging  a dealing on the title together 
with an application to amend and a statutory declaration stating that no pegs 
have been moved.  
 
The hand written letter, if received was clearly ineffective to amend a 
description.  I note also that there was no Mining Registry in Karratha until 4 
years after the date of the Objectors letter.  
 
I find as a fact that the land the subject of the dispute is not part of the Objectors 
lease ML 47/200.  The pegs around which with Applicant pegged his ML 
47/389 obviously exist but do not form the boundaries of ML 47/200.  The first 
tenement granted was over the land comprising Reserve 37932.  There is 
reliable evidence of length and direction contained in the Application for ML 
47/200.  The existence of these extra posts relied upon by the Objector does 
have any persuasive force to overcome that reliable description, and I am not 
satisfied that these posts are representative of the position of the original survey 
posts that marked the boundaries of ML 47/200 and Reserve 39732. 
 
The Applicant holds ML 47/389, which abuts the disputed land on both sides.  
The Objector has been unable to show that the Applicant crossed into ML 
47/200 to mark out the disputed land, or performed any other acts, which would 
vitiate his marking out of the disputed land. 
 
I find therefore that Application of Mining Lease 47/526 does not encroach on 
47/200 and is land available for mining.  
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