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THE PROCEEDINGS 

1  Castek Pty Ltd ("the plaintiff") has made application by way of plaint 
to the Warden's Court seeking, in the exercise of its judicial function, a 
declaration by the Court that application for mining lease 24/554 ("the 
ML") has ceased to be a valid application for a mining tenement.  By way 
of statement of the nature of the claim of the plaintiff it is said that by 
surrendering four named prospecting licences, P24/2844-7 ("the PL's") the 
defendant ceased to be entitled to a grant of the ML. 

2  The defendant filed a notice of defence.  In the notice of defence the 
plaintiff's claim is expressly denied.  It is further said by the defendant 
that the defendant's right to apply for the ML is not dependent upon it 
being the holder of the PL's and that the surrender of the PL's does not 
disentitle it from being granted the ML. 

3  At the hearing before me on 8 August 2002 I heard oral submissions 
from counsel for both parties.  There was no factual dispute between the 
parties.  Copies of certified searches of the register in respect of the PL's 
and the ML were tendered.  A copy of the application for the ML was also 
tendered. 

4  At the conclusion of the hearing I made it known to counsel that I 
had become aware that appeal number SJA 1097 of 2002 had been lodged 
in the Supreme Court of Western Australia in respect of a decision of 
mine delivered recently in the matter of Hodgkinson v Global Doctor Ltd 
[2002] WAMW 11.  One of the issues, which the Supreme Court will be 
asked to determine, is whether or not a Warden, in the exercise of the 
judicial function of the Warden's Court, has the power to grant primary 
relief by way of declaration.  Mr Edel sought time to obtain instructions 
from his client as to whether or not the defendant would request me to 
delay giving a decision in the present matter until after judgment had been 
delivered upon the Supreme Court appeal.  Counsel subsequently 
requested in writing that I not deliver my decision pending determination 
of the appeal.  He later, again by letter, advised that his client did not wish 
to wait for the decision of the Supreme Court to be delivered.  Mr Lawton, 
on behalf of the plaintiff, did not request that I delay my determination of 
the plaint now before me. 

5  In the circumstances I have decided that, as both parties now want 
me to do so, I will determine this matter and deliver my reasons without 
waiting for the result of the appeal in the Supreme Court to be published. 
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6  In the matter of Hodgkinson v Global Doctor Ltd (supra) I 
concluded that, pursuant to the provisions of s 132 and s 134 of the 
Mining Act 1978 (WA) ("the Act"), a Warden sitting in the Warden's 
Court and acting judicially did have the power to grant primary relief by 
way of declaration.  For the reasons which I set out in that decision I still 
hold the same view and, in the present matter, proceed upon the basis that 
I do have the jurisdiction and power to grant primary relief by way of 
declaration. 

THE EVIDENCE 

7  The only evidence before me was in the form of the five certified 
tenement register searches and a copy of the application for the ML.  I 
understood that both counsel agreed that the relevant factual information 
contained in each of the exhibits was, for present purposes, correct and 
that I deal with this matter upon the factual basis disclosed in the exhibits.  
All of the PL’s were applied for on 18 December 1991.  They were all 
granted for an initial period of two years commencing on 6 March 1992.  
That two-year term was subsequently extended by a further two years to 
end on 5 March 1996. On 29 February 1996, before the expiry of the term 
of each of the PL's, application was made by the defendant, pursuant to 
the right to do so created by s 49 of the Act, for the grant of the ML.  I 
note that the register in respect of each of the PL's shows the date of 
lodgment of application for the ML as being 28 February 1996. The copy 
of the application for the ML indicates, however, that the application was 
received by the Mining Registrar at Kalgoorlie on 29 February 1996.  The 
latter date is noted on the application form and the form bears the stamp 
of the register which displays a date of 29 February 1996.  Also, under the 
heading "Tenement Summary" which is included in the search of the ML 
it is noted that the application for the ML was received on 29 February 
1996.  For purposes of the present case, the disparity is of no significance 
because the expiry date of all of the PL's was not until five days later.  The 
marking out of the ML had occurred on 28 February 1996.  The marking 
out and lodgment of the application had, therefore, occurred prior to the 
expiry of the PL's. 

8  The applicant for the ML is the defendant.  The only holder of the 
PL's has been the defendant.  Although the search of the ML states under 
the heading "Ownership Details" that the "Current Holders" is the 
defendant, the Minister has not yet determined whether or not to grant the 
ML to the defendant.  The ML is sought over the whole of the ground the 
subject of the former PL's.  Under the heading "Relationships" in the 
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search of the ML, the "Tenement Status" of each of the PL's is described 
as "Dead".  The search of the ML discloses that the closing date for the 
lodgment of exemptions to the grant of the ML was 4 April 1996.  No 
objection to the grant of the tenement was ever lodged by the plaintiff.  
The register discloses that on 27 June 1996 a recommendation was made 
to the Minister by a mining registrar for the grant of the ML.  As I have 
previously mentioned, the Minister has not yet made a final determination 
in respect of the application. 

9  On 23 March 1999 each of the PL's was surrendered.  It is for that 
reason that the status of each of those tenements is described in the search 
of the ML as being "Dead". 

THE SUBMISSIONS 

For the Plaintiff 

10  In written submissions, Mr Lawton argued that the effect of the 
provisions of s 49(2) of the Act is that the holder of a prospecting licence 
is not permitted, after lodging an application for an ML, to surrender the 
prospecting licence. The reason being the fact that the application 
pursuant to s 49 had been made.  He said that it was open to the defendant 
to withdraw the application for the ML, but not open to it to surrender the 
PL's and retain the particular privileges or benefits which enabled it to 
mark out and apply for the ML during the term of the PL's and to have the 
ML granted pursuant to s. 75(7). 

11  During oral submissions, Mr Lawton argued that in s 49(1)(b) the 
words "… while a prospecting licence continues in force.", meant that 
unless that the prospecting licences over the ground in respect of which 
the application for the mining lease was made pursuant to s 49 continued 
to exist, the applicant for the ML had no right to a grant of it.  That 
appears to me to be not the same as saying (as was said in the plaint to 
describe the nature of relief sought) that the application for the ML has 
ceased to be a valid one, although the end result may be the same. 

12  Mr Lawton submitted that the holder of a prospecting licence has a 
special right over and above that possessed by an applicant for a tenement 
where such an applicant may not rely upon s 49, to have granted to him 
the tenement which he has applied for.  The holder is, therefore, in a 
privileged position.  The holder is privileged, he said, because no-one else 
can go in and mark out the ground.  He argued that, because the holders of 
prospecting licences are in such a privileged position, it is intended by the 
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legislation that there also be what he described as a "detriment", namely, 
that, pending grant of the ML, the holder must keep the prospecting 
licence alive and therefore be liable for payment of rent and rates, and 
must meet the prescribed expenditure conditions requirements for the 
tenement.  He said that it should therefore follow that if the prospecting 
licence ceased to exist then there should be a consequential effect upon 
any application made pursuant to s 49.  The effect, be said, was that the 
application could no longer be the foundation for the grant of a mining 
lease under either s 75(6) or 75(7). 

13  In response to submissions made by Mr Edel, Mr Lawton argued that 
the present plaint was not, in effect, an out-of-time objection or an attempt 
to object to the application for the ML.  He said that the absence of an 
objection to the grant of the ML by the plaintiff was not fatal to the 
success of the plaint and that the objection procedure set out in the Act 
was not an exclusive means by which any person could try to achieve an 
outcome whereby an application for the grant of a tenement was not 
successful. 

For the Defendant 

14  In written submissions, Mr Edel argued that the provisions of s 75(1) 
and s 75(4) of the Act, together with reg 67(1) of the Mining Regulations 
1981 (WA) ("the regulations") had the effect that the only means of 
challenging an application for the grant of a tenement were as set out 
therein.  He submitted that, as the plaintiff had not availed itself of those 
objection procedures, it was now left with no means whereby it could 
oppose the grant of the tenement before the Warden.  In other words, the 
objection procedure contained within the provisions of s 75 and reg 67 is 
the only basis upon which any objection can be taken to the grant of a 
tenement.  The time for lodgment of objections to grant of the ML, 
without any extension of time being granted, ended on 4 April 1996 
(35 days after the application was lodged).  No application for an 
extension of the period within which an objection could be lodged had 
been sought by the plaintiff.  In any event, it was submitted, any such 
application, if it were now made, should not be granted as the period of 
extension, being some five years after the date of the application, could 
not be said to be reasonable.   

15  It was submitted that the issue, which the plaintiff argues, should 
have been raised by way of objection. It was said that the plaintiff should 
not be allowed to circumvent, by means of an application for a declaration 
in the Warden's Court, the prescribed administrative process of having 
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objections to grants of tenements heard before the Warden in open court 
acting administratively rather than judicially.  Mr Edel submitted that the 
plaint was null and void, invalid and/or an abuse of process and that it 
should be dismissed. 

16  Concerning the effect of the surrender of the PL's, Mr Edel conceded 
initially that the dual rights of the holder of a prospecting licence pursuant 
to s 49(1) of the Act to apply for and have granted an ML were both 
subject to the condition that the prospecting licence was "in force" at the 
time when both rights were sought to be exercised by the holder of the 
prospecting licence.  He accepted that the effect of s 95(6)(d) of the Act 
was, in the present context, that the cessation of every right, title and 
interest held by the prospecting licence holder, which "absolutely cease" 
upon surrender, mean that the "as of right" entitlement to the grant of a 
mining lease also ceased.  He submitted, however, that the cessation of the 
right to grant pursuant to s 75(7) of the Act did not mean that the applicant 
prospecting licence holder had no right to have the Minister consider 
whether or not, in the exercise of the Minister's discretion pursuant to 
s 75(6) of the Act, a mining lease should be granted or refused by the 
Minister.  Accordingly, it is argued by counsel that the surrender of the 
PL's has had no effect at all upon the application for the ML.  The 
application was made in the normal manner pursuant to s 71 in the form 
prescribed by s 74.  No formal withdrawal of the application pursuant to 
reg 69 had ever been made by the applicant for the ML and all other 
formal requirements had been complied with. 

17  In concluding his written submissions, Mr Edel said that, although 
the defendant had avoided its obligations as a prospecting licence holder 
by surrendering the PL's, it had also foregone the protection given by 
s 49(2) and s 75(7) of the Act and that it had taken a risk that if the 
Minister declined to grant the ML under s 75(6) of the Act, it would have 
no priority to make a further application.  He submitted that policy 
considerations did not demand that the surrender of the PL's render the 
application for the ML invalid. 

18  At the hearing before me, Mr Edel argued that it was an abuse of 
process for the plaintiff to have failed to utilise the objection process 
within the time prescribed or within an extended period and to then make 
the application for the declaration.  He said that the surrender of the PL's 
meant nothing more than that the defendant had foregone the privileged 
position otherwise given to a s 49 applicant of the right to grant of the 
ML.  He noted that s 75(7), while making reference to the application for 
a mining lease being made by the holder of a prospecting licence, did not 

Document Name:  <Dir>\[2002]WAMW25 (<Secretary>) Page 7 



[2002] WAMW 25 
CALDER SM 

expressly say that up until the moment of grant of the mining lease the 
prospecting licence to which the rights given by s 49 attached must still be 
in existence.  He also noted that s 75(7), after initially making reference to 
"the holder of" a prospecting licence, then said that the Minister was to 
grant "to that holder" a mining lease.   

19  In the light of that, counsel said that he no longer conceded, as he 
had done in his written submissions, that it was a condition precedent to 
the grant of a mining lease by the Minister under s 75(7) that, at the time 
of grant of the mining lease, the original prospecting licence had not been 
surrendered.  He said that it would have been a simple matter for the 
provisions of s 75(7) to have expressly stated that it was a condition of 
grant pursuant to that subsection that up to the time of grant the 
prospecting licence upon which the s 49 application depended had not 
been surrendered.  He also argued that it was open to interpret s 49(1) of 
the Act as meaning that the "right to apply" was subject to the provisions 
of pars (a) and (b) but that the provisions of those paragraphs did not 
apply to the right to have a tenement granted under s 75(7).  He suggested 
that it could be said that the purpose of s 49 was to control the making of 
the application only and to have no effect in relation to the granting of the 
application, which was to be governed solely by s 75(7). 

20  Counsel made reference to the decision of Egypt Holdings Pty Ltd v 
Esso Exploration & Production Australia Inc [1988] WAR 122 at 128 to 
129.  He cited that case as being authority for the proposition that even if 
an application is begun pursuant to s 49, the grant of a tenement can still 
be made under s 74 and granted under s 75.  He said that the defendant's 
application was still an application under s 74 whether or not the 
provisions of s 75(7) applied or not. 

EGYPT v ESSO EXPLORATION 

21  The decision of the Supreme Court in Egypt Holdings v Esso 
Exploration (supra), in my opinion, contains within it the key to the 
resolution of these proceedings.  In that case, Esso Exploration & 
Production Australia Inc ("Esso") held some prospecting licences.  The 
licences were all due to expire at midnight on 11 January 1987.  During 
10 November 1987 Esso marked out an area of land, which contained the 
whole of the area covered by all of the prospecting licences.  Esso did not, 
however, prior to midnight on 11 January 1987, make any application to 
the Minister for a grant of a tenement over the ground, which it had 
marked out.  During 12 January 1987 (the date following expiry of all of 
the prospecting licences) Egypt Holdings Pty Ltd ("Egypt") applied to the 
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Minister for the grant of an exploration licence over an area of land which 
included all of the land the subject of Esso's prospecting licences which 
had expired at midnight on 11 January.  Egypt's application, being for an 
exploration licence, was an application, which did not require the 
application to have been preceded by marking out of the ground applied 
for.  On 13 January 1987 Esso made application for a mining lease over 
the ground which it had marked out on 10 January 1987. 

22  Brinsden J, with whose reasons Burt CJ agreed, said (130) that Esso 
was lawfully entitled to mark out the mining lease while the prospecting 
licences were in force and that the act of marking out remained lawful 
after the expiry of the prospecting licences.  He said that the lodgment by 
Esso of its application for the mining lease within the period prescribed by 
reg 64 (ie, 10 days after marking out) constituted a valid application for 
the grant of the mining lease, but it was a valid application pursuant to the 
provisions of s 71 which was governed by the provisions (at that time) of 
s 75(4) rather than s 75(5) (now, respectively, s 75(6) and s 75(7)). 

23  In his reasons for decision Wallace J said that the Warden who had 
heard Esso's application for the grant of a tenement, together with the 
objection thereto by Egypt, had been correct in law in concluding that, 
notwithstanding that the application for the mining lease had not been 
made before the prospecting licences had expired, which meant that s 49 
did not then apply to the application, the marking out by Esso remained 
valid and could be relied upon for the purposes of an application pursuant 
to s 71 but that the provisions of s 75(5) would not apply. 

24  There is very little relevant difference between the provisions of s 49, 
s 71, s 74, s 75, s 95 and s 105 of the Act as it was in January 1987 and as 
the Act is now.  Section 49(1) has not changed at all.  The only change to 
s 49(2) is that in 1987 there was reference to subs (5) and (6) of s 75, 
whereas now there is reference to subs (7) and subs (9) of that section.  In 
addition, subs 49(3) and subs 49 (4) are now in the Act but were not there 
in 1987.  Those subsections, however, are of no relevance for present 
purposes.  Section 71 of the Act remains unchanged except that in 1987 
the Minister could only grant after receiving a recommendation from the 
Warden, but now he may grant after receiving a recommendation from 
either the Warden or a Registrar.  Except for minor irrelevant changes, the 
provisions of s 74 are the same now as they were in January 1987. 

25  Section 75 has undergone some changes since then, but none, in my 
opinion, have any bearing on the outcome of these proceedings now 
before me.  Provision was and is still made for the hearing of the 
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application for the grant of the mining lease, together with provision for 
the lodgment of objections and the entitlement of the objector to be heard 
in opposition to the grant.  There is now, and was in 1987, provision made 
for the Minister, after receiving the Warden's notes of evidence, 
documentary exhibits from the hearing and the report of the Warden 
containing the Warden's recommendation, to grant or refuse the mining 
lease regardless of whether or not the applicant had complied with the 
provisions of the Act and regardless of whether the Warden had 
recommended grant or refusal. 

26  In January 1987, as now, the power and discretion of the Minister to 
grant or refuse the mining lease, under what was then subs (4) but which 
is now subs (6), was qualified by the express requirement of the Act that 
in the case of an application for a mining lease made by the holder of 
"(a) a prospecting licence under section 49 … the Minister shall, subject 
to this Act, grant to that holder one or more mining leases …".  In 1987 
that qualification was contained with subs (5); now it is in subs (7). 

27  In their reasons for decision in Egypt v Esso both Wallace and 
Brinsden JJ made reference to s 18 of the Act.  Section 18 has not been 
amended since that time.  In my opinion, it is not a provision of the Act, 
which has any relevant significance in this case. 

CONCLUSIONS 

28  I consider that, as in the case of Egypt v Esso, the marking out of the 
ground by Astro during the currency of the prospecting licences was a 
lawful marking out for purposes of the making of an application for the 
grant of a mining lease.  I consider that the effect of the dicta in Egypt's 
case is that a marking out which is permitted by s 49 to be done by the 
tenement holder during the term of the prospecting licences remains a 
valid marking out and remains a lawful basis upon which an application 
for the grant of a mining lease may be made after expiry or surrender of 
the prospecting licence. Any application for the grant of a mining lease 
made upon the basis of such a marking out survives as a lawful 
application even though the tenement which carried with it the exclusive 
entitlement on the part of the tenement holder to mark out ground which 
was not otherwise open for mining ceased to exist after the marking out 
was carried out and before a mining lease or a general purpose lease was 
granted. 

29  In Egypt's case there was no discussion by any member of the Court, 
and it does not appear from their judgements that it was raised before the 
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Court or before the Warden, as to whether or not there was any obligation 
on the part of the holder of the prospecting licences to ensure that those 
licences continued in existence pending the determination by the Minister 
of the application for a mining lease.  It seems to necessarily follow from 
the decision of their Honours, however, that they did not consider that 
there was any such requirement or obligation placed by the legislation on 
the holder of the prospecting licences the non-compliance with which 
would have been fatal to the application for grant of the mining lease. 

30  There was no discussion in any of the judgments of their Honours as 
to why Esso had not made the application for the grant of the mining lease 
prior to the expiry of the four prospecting licences.  It seems, however, 
that the failure to lodge the mining lease application prior to the expiry of 
the prospecting licences was a matter, which arose from the conduct of 
Esso in connection with the applications.  It may have been a deliberate 
decision made by Esso to not lodge the applications until after expiry.  It 
may have occurred as a consequence of matters beyond the control of 
Esso.  It may have been due to oversight or because of error as to what 
was required to be done to take advantage of the combined provisions of 
s 49 and s 75(6).  I do not know.  It appears that the Supreme Court was 
not concerned to know. 

31  What can be said, however, is that the effect of expiry of Esso's 
prospecting licences appears to have been the same as would have been 
the effect of Esso having surrendered, prior to their expiry, each of the 
four licences.  It seems that in either case the effect would have been that 
the prospecting licences as such ceased to exist and that all rights, which 
the holder of the prospecting licences was entitled to exercise in 
connection with those licences, ceased.  Section 96(6) of the Act now says 
that where a mining tenement is surrendered "… every right, title and 
interest held under the mining tenement … absolutely ceases and 
determines …".  That is what the Act also said at the time when Egypt's 
case was before the Warden and the Court.  It would seem that where a 
mining tenement expires, the position is the same, namely, that, upon 
expiry, all rights, title and interest previously held under the former 
mining tenement also absolutely cease and determine.  In Egypt's case the 
court determined that the marking out which had been completed by Esso 
prior to expiry was a valid marking out which could lawfully form the 
basis of an application by Esso for the grant of a mining lease to be made 
pursuant to the revisions of s 71 and s 75(4). 

32  In my opinion, the marking out by Astro of the subject ground for 
purposes of application M24/554 was lawful at the time when it was done 
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and it has not, since then, either become unlawful or ceased to be a 
marking out which may properly form the basis for the granting by the 
Minister to Astro of a mining lease pursuant to the provisions of s 75, the 
application for the grant of the mining lease having been lodged in 
accordance with the provisions of the Act, in particular s 74.  The 
provisions of s 49 and s 75(7) of the Act appear to require that at the time 
of the making to the Minister of application for the grant there will be a 
"holder of …" either a prospecting or exploration or retention licence.    
Section 75(7) does not address expressly the situation where the 
prospecting licence expires or is surrendered after the mining lease is 
marked out but before the application for the grant of the mining lease is 
lodged.  Section 49, however, does require that, for s 75(7) to have effect, 
the application be to be made while the prospecting licence continues in 
force.  Under s 49(1) there is a right to apply, which is not necessarily 
connected to the right to grant.  The validity of the exercise of the implied 
right to mark out is not conditional upon the subsequent lodging, while the 
prospecting licence continues, of the application for grant.  That is the 
effect of the decision in the case of Egypt. Section 49 specifically 
addresses the situation where a prospecting licence would otherwise 
expire after the application for the grant of the mining tenement has been 
lodged and it also addresses the potential for the prospecting licence to be 
transferred in whole or in part after the application is made. 

33  In my opinion, for purposes of s 95(6) of the Act, the "rights, title 
and interests” held under the prospecting licence which absolutely cease 
and determine upon surrender do not include the right to have the Minister 
duly consider and determine the former prospecting licence holder's prior 
application for the grant of a mining lease in accordance with the 
provisions of s 71 and s 75 of the Act.  The surrender of the prospecting 
licence has the effect that from, the time of surrender, there is no longer 
any "holder" of a "prospecting licence" to whom or in respect of which 
the Minister has any power pursuant to the provisions of s 75(7).  The 
words "that holder" in subs (7) must necessarily relate back to and mean 
"the holder" referred to in the first line of the subsection. I am of the 
opinion, however, that the words "grant to that holder", in that context and 
of themselves, would not necessarily have application only where there is 
in fact, at the time of determination of the application by the Minister a 
holder and prospecting licence in existence.  That is an interpretation, 
which is not inconsistent with what the Supreme Court said in Egypt's 
case in respect of the prospecting licences, which had expired, and in 
respect of the application which was lodged after expiry.  The 
circumstances in that case which took Esso’s application out of the reach 
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of 75(5) (as it was then) was the failure to comply with s 49 by not 
making the application for the mining lease before expiry of the 
prospecting licences. 

34  I am of the opinion that the reference to “that holder” in s 75(7) is 
intended to identify the person to whom the Minister may make a grant.  
The person so identified is the person who made the application.  Only a 
holder can make such an application.  It would have been a simple matter 
of drafting, it were so intended, for the draftsman to have expressly said 
that the applicant must continue to hold the prospecting licence until, or 
that the licence must not have been surrendered, before determination.  
That, however, is not the end of the matter.  I consider that it is s 49(1) 
which dictates the interpretation of the meaning and the effect of s 75(7) 
in that regard. In that sense I believe that s 49 can be said to be the 
primary or dominant of the two sections. Section 49(1), in effect 
duplicates the vesting of the entitlement of right to grant of a mining 
lease, which appears in s 75(7). The right which the holder has under s 
49(1) to “have granted pursuant to section 75(7) one or more mining 
leases” is conditioned by a preceding stipulation in s 49(1) that the right to 
apply for must be exercised and the grant pursuant to s 75(7) of a mining 
lease must occur, and, in my opinion can only occur “while the 
prospecting licence continues in force.” The effect of paras (a) and (b) of s 
49(1) is that s 75(7) only applies where the prospecting licence which 
gave rise to the right to grant is still in existence or “alive” at the time 
when the Minister determines the application for grant of the mining 
lease. I consider that, for purposes of s 96(5) of the Act, the "right, title 
and interest held under" a prospecting licence which absolutely cease and 
determine upon surrender do not include the right to have the Minister 
determine an application for the grant of a mining tenement where the 
marking out was a lawful marking out because of the provisions of s 49 
and where the subsequent application was made while the prospecting 
licence continued but where the prospecting licence was surrendered 
before a determination of the application was made by the Minister.  I 
consider that the applicant's right to have the application for the mining 
lease determined by the Minister continues after the surrender of the 
tenement because it is not a right which the prospecting licence holder 
"held under" the prospecting licence.  Such a right is a right which arises 
directly and solely from the lawful marking out and lodgment of the 
application for the grant in accordance with the provisions of the Act and 
Regulations.  The holder of the prospecting licence has, under that 
licence, and while the licence continues in force (and prior to the 
operation of the provisions of s 49(2)), a right to mark out the land the 
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subject of the prospecting licence for the purpose of the making of an 
application for the grant of a mining lease; that marking out right is a right 
which attaches to the prospecting licence.  It is a right which was 
exercised in this case by the Defendant licence holder at a time when it 
was permitted to be exercised.  The holder also had the right, while the 
prospecting licence continued in force, to make application for the ML.  
That right was exercised before normal expiry (before s 49(2) applied).  
Once exercised, those rights of marking out and lodgment of the 
application, in turn, each created new rights.  Those new rights were not 
"rights" or "interests" for purposes of s 95(6) of the Act which absolutely 
ceased and determined upon surrender.  The right to mark out under s 49, 
having been duly exercised, gave to the holder the conditional right to 
lodge the ML application under s 71 and s 74 and the right to have the 
Minister subject to the Act, grant the ML.  The right to grant did not 
spring from or attach to the PL’s.  It arose from the marking out and the 
lodging of the application.  The right to lodge the application did not 
attach to the PL’s or arise, per se, from them.  It arose solely from the due 
marking out of the ground later applied for in the form of the ML 
application. 

35  In argument, Mr Lawton said that by making an application under 
s 49 the prospecting licence holder was given an exclusive benefit or 
advantage by the provisions of s 49 and s 75(7).  He said that it followed 
from that that there was also a "detriment", namely, that the holder must 
keep the prospecting licence alive and therefore be liable for rent, rates 
and prescribed expenditure.  While I agree that the tenement holder who 
allows the tenement to expire before lodging the application or who 
surrenders the tenement after lodging the application may in that way 
avoid all of the future prospecting licence obligations which the holder 
would otherwise have been required to fulfil and that that may be seen to 
be a means of defeating the continuous beneficial mineral exploitation 
policy of the legislation, nevertheless, there are other matters which need 
to be considered.  In the present case, for example, Astro's application for 
the grant of the mining lease was made in February 1996.  By March 
1999, over three years later, the application had not been determined.  
There is nothing before me, which suggests that the delay was due to any 
conduct on the part of Astro.  It may be that the delay was due entirely to 
matters beyond the control of the applicant such as the workload of the 
DMPR staff.  Native title matters may have caused the delay.  It may, for 
example, in the circumstances have been unfair for Astro to have been 
obliged to continue meeting the minimum expenditure requirements when 
its position may have been that it had no need to undertake any further 
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prospecting expenditure because, for example, it was, at all material 
times, ready to mine.  I do not have any evidence about any of those 
matters Those examples, however, demonstrate that it may not necessarily 
be contrary to the legislative objectives for a prospecting licence holder 
who has exercised the rights given by s 49 to either allow the prospecting 
licence to expire before making the mining lease application or to 
surrender it after making the application but, in both instances, where the 
expiry or surrender occurs prior to the Minister finally determining the 
mining lease application.  It is a matter of significance that, once an 
application for the grant of a mining lease is made, the subsequent course 
of that application, including the timing of the final determination, is very 
much in the hands of the Minister and his Department and may be 
affected by many matters over which the applicant has no control and in 
which the applicant may be unable to play any part at all. 

36 For the above reasons it is my view that the plaintiff has no entitlement to 
relief by way of the declaration set out in the plaint or by way of any other 
declaration. The plaint is dismissed. 
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