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1  On 9 May 2002 Warwick John Flint and John Nelson Holloway ("the 

Applicants") lodged with the Mining Registrar at Meekatharra, 
application for Special Prospecting Licence 51/2454 ("the SPL"). 

2  Randal Swick ("the Objector") lodged on 31 May 2002 
Objection 73/012 ("the Objection") with the Mining Registrar at 
Meekatharra.  The grounds of the Objection are as follows: 

"• This SPL application lies within E 51/851, granted to 
Randal Lloyd Swick on 18 November 1999. 

• E 51/851 is a very small tenement itself, a single block 
exploration licence, but not full sized due to excision of 
pre-existing tenement MLA 51/756.  It is approx 150 ha. 

• The critical interest in E 51/851 is the historic Star of the 
East goldmine which produced 20,145 oz of gold from 
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1897 to 1903.  This is the focus for current and ongoing 
exploration activities. 

• SPLA 51/2454 is located directly over these historic 
workings, and granting of this application would 
effectively sterilise the value and prospectivity of this 
tenement. 

• The main workings occur along a lode some 100 metres 
long with subordinate additional mining and exploration 
activity nearby. 

• Dominion Mining drilled 87 relatively shallow RC drill 
holes in exploration of this deposit in the period 
1986 - 89. 

• The results of all this working have recently been located 
and collated.  A program of deeper RC drilling is planned 
for later this year at this specific location. 

• Randal Swick has purchased the adjoining tenement to 
the south (MLA 51/756) and thereby demonstrates an 
intention to acquire and maintain exploration property in 
this area. 

• Both E 51/851 and MLA 51/756 are tenements now 
committed to a company seeking listing on the ASX later 
this year. 

• This company intends to substantially exceed the 
minimum work commitment for the tenement in a drilling 
program later this year on the Star of the East workings. 

• It is essential that SPL application is rejected to maintain 
the integrity and prospectivity potential of this small 
exploration licence tenement." 

3  The Objector seeks that the application for the SPL be refused. 

4  At the hearing of the application for the SPL and the Objection leave 
was granted for Ian David Dalrymple Herbison ("Mr Herbison") to appear 
on behalf of the Objector, as the Objector was unable to attend due to 
family reasons. In any event, Mr Herbison has full knowledge of the 
matters relevant to the Objection. 
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5  Mr Herbison gave evidence that he is a Geological and Technical 
Director of companies associated with the Objector. 

6  Mr Herbison has been a geologist since 1964 and has extensive 
expertise in that field. 

7  The SPL application covers ground within Exploration 
Licence 51/851 ("the EL") that was granted to the Objector in November 
1999.  The area of the EL is about 180 hectares. 

8  Adjoining the EL is Mining Lease 51/756 ("the ML") that has been 
acquired by the Objector. 

9  Mr Herbison produced into evidence several maps that depict the EL, 
the ML and the SPL. 

10  It is not in dispute between the Applicants and the Objector that the 
area applied for by the SPL covers an area within and that is almost the 
entire remnants of workings from an old goldmine known as the "Star of 
the East". 

11  According to Mr Herbison, the "Star of the East" mine produced 
during its life about 20,000 ounces of gold.  The recovery of gold from the 
"Star of the East" mine during its time was regarded as high grade from a 
relatively small excavation. 

12  Mr Herbison further gave evidence that he has been onto the area the 
subject of the SPL and that of recent time the Objector has conducted a 
drilling program in and around the area of the SPL and covering the "Star 
of the East" mine.  A copy of maps outlining the recent drilling program 
was produced into evidence. 

13  According to Mr Herbison, Dominion Mining conducted the 
previous drilling in and around the "Star of the East" mine in the late 
1980s.  In 1986, about 50 holes were drilled. In about 1989, a further 
19 holes were drilled. 

14  The 1986 drilling program by Dominion was over a strike area of 
about 550 metres. 

15  Investigation by the drilling of the "Star of the East" mine in 1986 
was to a maximum depth of about 75 metres. 

16  Technical reports from 1998 are contained in an open file report that 
indicates that there exists a resource of about 30,195 tonnes of ore to 
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recover at approximately 4.5 grams per tonne that should produce 
approximately 4320 ounces of gold to 40 metres worth about two and a 
half million dollars. 

17  The data from the 1986 drilling was not contained in an open file 
report or held at the Department of Mineral and Petroleum Resources in 
Perth. 

18  Searches conducted by the Objector located that material stored at 
Leinster.  The data from 1986 represents approximately 2500 metres of 
drilling which would cost today about $120,000 to $150,000 to redrill. 

19  Mr Herbison said in cross-examination it made no economic sense to 
spend that sort of money when the data was somewhere to be found and 
certainly when the annual expenditure on the EL was only $10,000 per 
annum. 

20  Since the grant of the EL, the Objector has spent in the first 
expenditure year $11,869, in the second year $2008 with an exemption 
from expenditure for the balance of $7792 being granted and in year 3 
$21,224 to date made up of the recent drilling program. 

21  Further, Mr Herbison said that the Objector intends to conduct a 
public float of a company in January 2003 to raise funds to put into 
production the old "Star of the East" mine and expend after the float in 
year 4 expenditure year $67,500 and in the year 5 expenditure year about 
$100,000. 

22  If the SPL were to be granted, it would, according to Mr Herbison, 
destroy the whole reason for the raising of the capital and take away the 
target area that has been drilled extensively in the past. 

23  In essence, to grant any of the SPL with any conditions, irrespective 
of what depth is allowed, would be detrimental to the whole project by the 
Objector. 

24  Mr Herbison said the commitment of the Objector to this project is 
demonstrated by his actions to secure the ML and deal with other 
objections to the grant of the EL. 

25  It was Mr Herbison's opinion that there is no significant alluvial gold 
left on the EL as it had previously been stripped and treated. 

26  In cross-examination, Mr Herbison denied that the work carried out 
during the current expenditure year, that is, the third year, was in response 
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to the SPL application.  Mr Herbison was not aware of the origins of the 
old tailings contained on the EL. 

27  That was the case for the Objector. 

28  Mr John Nelson Holloway ("Mr Holloway"), one of the Applicants, 
gave evidence in this matter. 

29  Mr Holloway said that he has known of the "Star of the East" mine 
since 1968.  He has been told of the geological structure of the mine by 
Mr Spencer who he has had dealings with in Meekatharra in the past and 
apparently had worked on the "Star of the East" mine in the past. 

30  In May 2002, Mr Holloway said, he went to the EL and could not see 
any evidence of recent work.  There were old drill bags and other signs of 
old workings.  In his opinion, the area was neglected.  Produced into 
evidence by Mr Holloway were a number of photographs of the area of 
the old shaft of the "Star of the East" mine. 

31  Mr Holloway said he would bring about 100 tonnes of the ore into 
the Garden Gully mine and have it treated if he were granted the SPL. 

32  The area of interest to the applicants is the eastern area of the old pit 
of the "Star of the East" mine.  Mr Holloway said in cross-examination 
that he would work the old mine to a depth of about 50 metres. 

33  His initial area of interest when worked may result in him showing 
further interest in other areas of the EL. 

34  Mr Holloway further said that he has other people interested in 
assisting him to work the old mine and clean up the site. 

35  Mr Holloway gave evidence that he has expertise in the mining 
industry dating back to the early 1970s and some of that was in the 
development of now successful mines. 

36  Further, he said it would be his intention, if granted the SPL, to use 
finance from Mr Flint, the other Applicant, and then to seek to joint 
venture the workings of the old "Star of the East" mine with the Objector. 

37  At this stage Mr Holloway has not viewed the technical data 
associated with the "Star of the East" mine. 

38  Mr Holloway says he wants to get the old "Star of the East" mine 
going within the area of the SPL. 
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39  The Applicants called Dennis Joseph Shaw ("Mr Shaw") who gave 
evidence that he is a qualified quarry manager and shot-firer who knows 
the ground at the site of the SPL. 

40  Mr Shaw said that the ground at the SPL is easy to work and he 
would bring his expertise to work the site and to mine the area. 

41  Pursuant to s. 70(4)(a) of the Mining Act 1978, a geological report 
was obtained from the Director of Geological Survey at the Department of 
Mineral and Petroleum Resources in Perth.  That report indicates that 
exploration activity has occurred in and around the SPL by various means 
for many years.  The report is, in my opinion, not inconsistent with the 
evidence given in these proceedings. 

42  In Levy and Low v Bronze Wing Gold NL (1999) 18 AMPLJ 217 
Warden Calder found that there existed no onus of proof on the Applicant 
or the Objector.  Rather, a Warden, based upon the evidence presented, 
should ask: 

"Could the grant of the SPL with appropriate conditions be made 
without the prospecting which the grant would allow resulting in 
undue detriment to the prospecting being carried out by the 
objector on the prospecting licence?  And then if the answer to 
the question is negative, the Warden should refuse the 
application." 

43  In that case, Warden Calder was of the opinion that a Warden 
considering the evidence and making a decision, should, in reaching his 
conclusion upon asking the above question, consider the following 
matters or the following: 

(a) The prospecting conducted on the tenement by the objector 
and past holders of the tenement and the use the objector 
has made of the results of that prospecting; 

(b) The prospecting work the objector intends to carry out on 
the whole of the prospecting licence; 

(c) The prospecting work the objector and applicant intended 
to carry out on and in the vicinity of the SPL; 

(d) The likelihood of the objector and applicant carrying out 
the prospecting work; 
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(e) The present and future capacity of the objector and 
applicant (both financial and technical) to carry out the 
prospecting work; 

(f) The size and nature of the SPL application and the 
proximity of the SPL to work proposed to be done by the 
objector on the prospecting licence; and 

(g) The bona fides of the applicant. 
44  I agree with the conclusion reached in the above decision by 

Warden Calder.  In doing so, I adopt the factors to be applied to the 
evidence given by the parties, but in this case, to an application for an 
SPL over an exploration licence. 

45  It is clear from the evidence of Mr Herbison that the Objector has 
spent a considerable amount of time and money on the exploration of the 
EL.  The Objector has, it appears, plans to raised capital to work the EL 
and ultimately exploit the known resources of gold contained within the 
area of the old "Star of the East" mine. 

46  The area applied for by the Applicants in the SPL covers an area in 
which almost the entire workings of the "Star of the East" mine is situated 
and within which much of the past drilling and exploration activity has 
occurred by not only the Objector but others who have explored the area 
in the past, including Dominion Mining. 

47  I think it is fair to say that irrespective of the depth to which the 
Applicants may be interested or the size of the area that they may wish to 
work, there is no condition which I could impose that would not cause the 
Objector undue detriment to exploration or, for that matter, later mining. 

48  Despite the apparent genuineness of his evidence about his intentions 
in respect to the SPL, I do not accept that Mr Holloway is bona fide about 
his intentions.  Rather, the SPL application is an attempt by the 
Applicants, to disrupt the plans of the Objector for the ultimate gain of the 
Applicants as indicated by Mr Holloway suggesting he would seek a joint 
venture with the Objector. 

49  I am satisfied and have no doubt that the Objector has the financial 
and technical expertise to carry out his plans to develop the old "Star of 
the East" mine, as described by Mr Herbison.  I find, having considered 
all of the evidence and having asked the questions posed in the Levy & 
Anor v Bronze Wing case, that undue detriment would occur to the 
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Objector and his exploration activity even with the imposition of 
conditions should the SPL be granted. 

50  For those reasons, I uphold Objection 73/012 and I refuse application 
for SPL 51/2454. 
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