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THE PROCEEDINGS 

On 29 January plaints 22H/001 and 23H/001 were lodged by Exmin Pty 

Ltd ("Exmin") seeking forfeiture of mining leases 70/382 and 70/383 

respectively.  On 30 January 2001 plaint 24H/001 was lodged on behalf of 

Exmin seeking forfeiture of mining lease 70/381.  In each case it is alleged that 

there was noncompliance with the expenditure condition in respect of the 

subject tenement for the expenditure year preceding the date of the plaints.  

Since the date when each of the plaints was lodged Australian Gold Resources 

Ltd ("AGR") has acquired ownership and control of all of the subject mining 

leases.  AGR has lodged a motion seeking orders that all of the plaints for 

forfeiture be struck out, being null and void or, alternatively, invalid by reason 

of a failure in each case to comply with reg 122(1) of the Mining Regulations 

1981 ("the Regulations"). 

The Plaints for Forfeiture 

There is no contest as to the material facts upon which this matter is to 

be decided.  No witnesses were called to give evidence at the hearing before me 

of the motion to strike out.  Affidavits of Mr Jones (supporting AGR's 

application) and Ms McColgan (opposing AGR's application) were filed. 

On 4 December 2000 a document in the form of Form 31 in the first 

schedule to the Regulations entitled "Power of Attorney" was signed by the sole 

director of Exmin and by Ms McColgan.  Ms McColgan has never been a 

director or secretary or other officer of Exmin.  At the time when the form was 

signed on 4 December 2000 the words "Director" and "Executed in accordance 

with Section 127 of the Commonwealth Corporation's Law" did not appear 

above and next to the signature of the director.  Ms McColgan signed the form 

purportedly as donee of the power. 
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The document was lodged at the Department on 12 December 2000.  It 

was subsequently returned to Exmin by the Department with an accompanying 

letter which stated that the Director, mineral titles was unable to register the 

document as it had not been executed under the company seal of Exmin or in 

accordance with s 127 of the Commonwealth Corporations Law.  Until receipt, 

on 15 February 2001, of that letter from the Department, neither Exmin nor 

Ms McColgan was aware that no power of attorney had been registered.  It was 

the belief of Ms McColgan until 15 February 2001 that a power of attorney had 

been registered by the Department.  The word "Director" and the other words 

which have mentioned previously which referred to s 127 of the Corporations 

Law were all subsequently added and Exmin's then sole director initialled the 

amendments.  The document was re-lodged with the Department on 16 February 

2001 and was registered on that day.  It was allocated registration 

number 9544H.  The power was subsequently revoked on 27 March 2001. 

It was Ms McColgan, purportedly exercising powers, which she believed 

had been granted to her by the Form 16, who signed and lodged each of the 

plaints.  She did not expressly purport to sign the plaints or to act for and on 

behalf of Exmin in the capacity of a solicitor or any other.  She has never been 

admitted to practise as, and has never practised as, a solicitor or barrister in any 

place. 

In the Form 31 signed by Ms McColgan there is a paragraph, which 

says: 

"Also for the purpose and ancillary to acquire in priority to any 
person and (sic) mining tenement under the said Act to 
commence and prosecute from time to time plaint proceedings in 
respect of any non compliance with statutory expenditure 
obligations." 

That paragraph is not included in the Form 31 contained within the 

schedule of forms prescribed for purposes of the Act and Regulations.  It has 
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been inserted into that part of the form where there is a marginal note, which 

says:  "Or otherwise according to the nature and extent of the powers intended 

to be conferred."  There are some minor spelling errors in the Form 31 signed by 

Ms McColgan.  Apart from those matters, which I have mentioned, the power of 

attorney signed by Ms McColgan is in the same terms as the prescribed 

Form 31. 

SUBMISSIONS 

On Behalf of AGR 

I received written submissions.  Oral submissions were also made before 

me on 24 October 2002.  AGR argued that the power of the Warden pursuant to 

s 98(4) of the Act to dismiss plaints includes a power to strike out plaints, which 

are defective or contrary to law. The plaintiff or his solicitor makes reference to 

reg 122(1) which says that every plaint shall be signed.  It is said that, there is a 

general rule that where legislation requires a document to be signed by a 

particular person, then such person may authorise another person to sign on his 

behalf and the signing by that authorised person is as effective as if it had been 

signed by the person required by the statute or regulation to sign it.  It is said, 

that the general rule is however, not applicable in the case of the signing of a 

plaint for forfeiture. 

It is argued that an intention to exclude that general rule may emerge 

from either the language of the provisions, which require the signature, or from 

the subject matter of those provisions.  For example, where one provision in an 

act or regulation requires a signature and does not expressly authorise signature 

by an agent, whereas in the same act or regulation there is express authorisation 

for an agent to sign.  It is submitted that reg 122(1) should be interpreted in such 

a way as would have the effect that a non-solicitor agent may not sign a plaint 

for forfeiture.  A comparison is drawn between reg 122(1), which expressly 
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refers to the plaintiff or his solicitor, and s 102 of the Act, concerning the 

making of an application to the Minister for the grant of a certificate of 

exemption from the expenditure condition to which tenements are subject, in 

which it is expressly stated that such an application may be made by the holder 

of the tenement "or his authorised agent". 

Reference is then made to the general rule of practice at common law 

whereby a party to proceedings must personally represent himself or be 

represented by a solicitor and that any steps in such proceedings may only be 

taken by either the party personally or his solicitor.  It is submitted that the 

justification for that general rule is to ensure that proceedings are conducted by 

persons who have the authority of the party and over whom the courts have 

proper control.  The rationale for the general rule, it is argued, should be applied 

to proceedings for forfeiture. 

In respect of Ms McColgan's power of attorney, AGR says that even if 

the plaints were signed under a power of attorney which is in itself a valid 

power, that does not mean that the plaints were signed in accordance with 

reg 122 because the power of attorney, in effect, does nothing more than 

formalise the non-solicitor agency. 

Regulation 108 says that a person may appoint an attorney to act for him 

in dealing with any mining tenement or application therefore by lodging a power 

or attorney in the Form 31.  Mr Edel submits that a plaint for forfeiture is not a 

"dealing" within the meaning of reg 108.  He argues that reg 108 should be 

construed as only allowing appointment of an attorney for the purpose of signing 

instruments creating, assigning or otherwise dealing with interest in tenements 

within the meaning of s 119(2).  It is further submitted that reg 108 should not 

be interpreted as authorising an act by an agent where another regulation 

specifically deals with the issue of whether or not that act can be done by an 

agent. 
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Mr Edel argues that reg 108 does not confer any power to appoint an 

attorney for the purpose of signing and issuing a plaint.  It is said that the 

purported grant to Ms McColgan in the Form 31, which she signed of a power to 

commence plaint proceedings, is invalid because reg 108 makes reference only 

to "dealings" with any mining tenement or applications for the grant of 

tenements. 

It is further submitted on behalf of AGR that because the Form 31 was 

"rejected" by the Department, it had not been "lodged" for purposes of reg 108 

when it was given to the Department on 12 December 2000.  It was not lodged, 

it is said, for purposes of reg 108 until it was accepted for lodgment by the 

Department on 16 February 2001 which, of course, is after the date of lodgment 

of all of the plaints.  The plaints were thus signed, it is said, at a time prior to 

compliance with reg 108.  In any event, it is said that even if a power of attorney 

may properly grant to the donee a power to sign plaints for forfeiture, because of 

the non-lodgment for purposes of reg 108 until after the time of signing of the 

plaints by Ms McColgan, the signing had been done at a time when there was no 

power of attorney for purposes of the Regulations. 

It is submitted on behalf of AGR that, prior to amendment of the subject 

Form 31 by the addition of the words "Director" and the reference to s 127 of 

the Commonwealth Corporations Law, the power of attorney had not been 

properly executed.  That was because, it is argued, neither the seal of the 

company nor the name of the company was placed on the document at the time 

when it was first signed by the director of Exmin and, further, it was not made 

clear in any other way that the signature was that of an agent (namely, the 

director) of the company.  In fact, there was no indication at all of that matter.  

The same criticism is made of the signing of the plaints themselves.  It is argued 

that even if reg 122(1) does not preclude non-solicitor agents from signing the 

plaints, nevertheless it should have been, but was not, made clear on the face of 
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the documents that they were being signed by an agent on behalf of a principal.  

That could be done, it is said by way of example, by being signed in the name of 

the donor of the power or in the name of the donee with some assertion of 

authority to sign such as "agent for the plaintiff" or "under power of attorney 

number, etc". 

It is argued that compliance with reg 122 is mandatory and that 

noncompliance renders the plaint null and void.  It is said that the requirements 

of reg 122 cannot be satisfied by substantial compliance - they are either signed 

by the plaintiff or his solicitor or they were not. 

On Behalf of Exmin 

Mr Workman, on behalf of Exmin, says that a company is a "person" for 

purposes of s 98(1) of the Act and therefore may apply for forfeiture.  He has 

also submitted that the hearing of a plaint for forfeiture by a Warden is only one 

step in the administrative process, which may lead ultimately to forfeiture of the 

plainted tenement.  He argues that the reference to "solicitor" in reg 122(1) does 

not exclude a signature by any other persons who may at law otherwise sign on 

behalf of the plaintiff.  He submits that "shall" in reg 122 creates a mandatory 

requirement only in regard to the signing of the plaint, but not in regard to it 

only being able to be signed by the plaintiff in person or the plaintiff's solicitor.  

He notes that in the absence of the word “only” or of a word or words equivalent 

to "only" appearing after "shall" there has not been a clear and unambiguous 

exclusion by the language of the regulation of the signing of a plaint only by a 

plaintiff in person or by the plaintiff's solicitors.  He compares the provisions of 

Supreme Court Rules O 4 r 3(2). 

It is submitted by Mr Workman that, consistently with the provisions of 

s 18 of the Interpretation Act 1984 (WA) a construction placed upon reg 122(1) 

which enables a non-solicitor agent of a plaintiff to sign a plaint on behalf of the 

plaintiff would promote the purpose or object of the Mining Act and 
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Regulations.  He comments that the strict approach taken by the defendants 

would for example, exclude and prevent the valid signing of the plaint by a 

receiver/manager or a liquidator of a corporate plaintiff or the trustee of a 

bankrupt person or plaintiff on behalf of the plaintiff.  Counsel has also made 

mention of the fact that other initiating processes in administrative proceedings, 

such as applications for exemption or for the grant of mining tenements, may be 

signed by the applicant's agent. 

In relation to appointment of attorneys, Mr Workman has drawn my 

attention to the provisions of s 84 and s 88 of the Property Law Act 1969 (WA).  

He submits that a Form 33 plaint is a "thing" for purposes of s 84(1) of the 

Property Law Act that may be signed on behalf of the donor of a power of 

attorney by the donee.  As to the general rule of practice that a party should be 

personally represented or represented by a solicitor and cannot institute or take a 

step in proceedings other than in person or by their solicitor, it is submitted that 

the rule does not have application in the absence of provisions similar to, for 

example, those contained in Supreme Court Rules O 4 r 3(2) or O 12 r 1(2). 

In respect of the signing of the form 31 by Exmin's sole director and 

shareholder, Mr Workman says that the provisions of s 127 of the Corporations 

Law applicable at the time permitted a company having a sole director and 

secretary to execute documents by means of signature by the sole director.  He 

submits that the provisions of s 127 do not limit the ways in which a company 

may execute a document.  Further, he says, there is no form of words prescribed 

for an effective signing by a sole director.  Because of that, it is submitted, the 

only relevant matters are whether Exmin had a common sole director and 

secretary and whether the power of attorney was signed on behalf of the 

company by that person.  He notes that the power of attorney form did 

specifically authorise Ms McColgan to commence plaint proceedings. 
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It is argued that the use of the word "may" in reg 108 creates a 

discretionary right only and does not exclude the right of a person to appoint an 

attorney other than by way of reg 108 and using Form 31.  Mr Workman 

submits that it is incorrect to say that a plaint is not a "dealing" for purposes of 

reg 108.  It is said that the words "in dealing with" in reg 108 have the effect that 

"dealing" is used as a verb and not as a noun and that the signing and lodging of 

a plaint by an attorney on behalf of a person is an act of the person in dealing 

with a mining tenement, as contemplated by reg 108.  Mr Workman also argues 

that reg 108 does not require lodgment or acceptance by the Department of the 

power of attorney before it may become effective.  In any event, it is said there 

is a difference between lodgment and recording or registration and that reg 108 

only refers to the "lodging" of the power.  Further, it is said, although DMPR 

purports to "register" powers of attorney, such documents are in fact not 

documents which may be recorded in the register pursuant to reg 106(1). 

CONCLUSIONS 

I am of the opinion that a plaint for forfeiture may only be signed by a 

plaintiff in person or by a solicitor appointed by the plaintiff and instructed by 

the plaintiff to sign the plaint.  I consider that the purpose of inclusion in reg 122 

(1) of the express reference to “solicitor” is to specifically and exclusively 

identify those to whom authority is given to sign a plaint for forfeiture.  Within 

the Mining Regulations "solicitor" is used only once, namely, in reg 122(1).  

Within the Act it is also used only once, namely, in s 147(3) where there is a 

requirement that a notice of appeal to the Supreme Court from a decision of a 

Warden’s Court be served on the respondent or his solicitor.  "Solicitor" appears 

only once in all of the prescribed forms, namely, in Form 42 which is the notice 

of appeal prescribed for purposes of s 147(2).  The notice of appeal provides for 

the notice to signed by the “applicant or his solicitor.”  Section 147 is an 

important section of the Act.  It permits appeals to the Supreme Court from any 
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"final judgment, determination or decision of a Warden's Court".  

Subregulation (3) requires that the notice of appeal is to be served on the 

respondent or his solicitor.  The commencement of an appeal has potential cost 

consequences.  Pursuant to s 149 the Supreme Court may order costs.  Where an 

appellant withdraws his appeal or fails to prosecute it, as provided by the Act, a 

Supreme Court Judge may dismiss the appeal or permit the appellant to proceed, 

but, in either case, may order payment by the appellant of costs of and incidental 

to the respondent's application under s 150. 

Similarly, in the case of a plaint for forfeiture of a tenement, whether 

pursuant to s 96 (concerning prospecting or miscellaneous licences) or s 98 

(concerning exploration licences or mining leases), where the applicant for 

forfeiture fails to proceed with the forfeiture application the Warden may make 

an award of costs and expenses in favour of the respondent tenement holder.  

With the exception of the provisions of s 33, which concerns applications for the 

grant of a tenement over private land where the Warden may award costs to an 

objecting owner or occupier of the land, there is no other provision in the 

legislation, which empowers the Warden to order costs in administrative 

proceedings.  The potential liability for costs is one factor, which distinguishes a 

plaint for forfeiture from other initiating administrative procedures under the 

legislation. 

The lodging of an appeal to the Supreme Court or of a plaint for 

forfeiture is a significant procedural step.  In my opinion, it is because of the 

significance of the step that it is the intention of Parliament that only the 

appellant or plaintiff in person or his solicitor may take it and that Parliament 

has indicated that intention by expressly referring to the solicitor of the party.  I 

consider that Parliament has also decided that the signing of a plaint for 

forfeiture is such a significant step that only the applicant in person or his 

solicitor whose conduct as a practitioner is subject to the control of the Court 
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and who, because he is a solicitor, has special obligations to the Court and to the 

Warden and the Minister over and above those of any other agent, may sign the 

plaint. 

I consider that, apart from the significance, which may be placed upon 

those two provisions of the legislation in which a solicitor is expressly 

authorised to sign the prescribed forms, it is of considerable significance in the 

interpretation of reg 122 that other provisions of the legislation do expressly 

authorise signature by agents.  Solicitors are agents when they act for their 

clients.  If in reg 122(1) "the plaintiff" is meant to be construed as including all 

agents, both solicitor and non-solicitor, there would be no need to add the words 

"or his solicitor.  In the context of the legislation, I do not see that there is any 

need to insert the word "only" in reg 122(1), as suggested by Mr Workman. 

I agree with the submission of Mr Edel which was to the effect that the 

provisions of s 84 and s 88 of the Property Law Act 1969 (WA) do not assist 

Exmin.  Those provisions do not enable the donor of a power of attorney to 

grant to the donee the power to do any act which the donee cannot otherwise 

lawfully do.  Insofar as it may be said that the words "to commence and 

prosecute … plaint proceedings …" could include the purported grant to 

Ms McColgan of a power to sign a plaint for forfeiture, that was a purported 

grant of a power which Exmin did not itself have; that is Exmin could not, by a 

power of attorney, empower a non-solicitor agent to sign a plaint. 

I am of the opinion that resort cannot be had by Exmin to any of the 

provisions of s 142 of the Act.  The placement of the signature of Ms McColgan 

on the power of attorney form is not a misnomer or inaccurate description for 

purposes of subs 142(1).  The failure of Exmin to have a solicitor sign the plaint 

is not an informality for purposes of s 142(2).  In my opinion, that a plaint be 

signed only by a person authorised by Parliament to do so is a matter of 

fundamental importance and is a matter of substance which cannot be remedied 
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by the application of the provisions of s 142(2).  It is not an error or a defect in 

the proceedings.  It is something, which goes to the very basis of the proceeding 

itself.  It is a fundamental part of the initiating step which gives rise to the 

proceedings.  It is not a mere procedural step.  It is not a mere matter of form.  

The signature of the plaintiff or his solicitor on the plaint is something, which 

the legislation, in my view, intended would be the means by which validity 

would be given to the document, which initiates the proceedings for forfeiture.  I 

consider that s 142(4) can have no application because it pre-supposes the 

validity of the proceedings in which the real question in issue is to be 

determined.  If there are no valid proceedings before the Warden, then there can 

be no question in issue to be determined. 

I consider that none of the plaint forms, which were signed and lodged 

by Ms McColgan, have any legal effect and do not constitute plaints for 

purposes of s 98 or reg 122 or any other provisions of the Act or Regulations.  

They are, and always have been, a nullity and, as such, do not empower any 

Warden or the Minister to do anything pursuant to the provisions of s 98 or to in 

any way consider whether or not the subject tenements should be forfeited.  I am 

of the opinion, however, that, in such circumstances, a Warden has power to 

strike out an application which is a nullity and, accordingly, I strike out 

plaints 22 to 24H/001. 
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