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THE PLAINTS FOR FORFEITURE 

1  Ajax Mining Nominees Pty Ltd ("the plaintiff") has lodged plaints 
for forfeiture 85 to 88/001 seeking the forfeiture of prospecting 
licences 29/1396-9 upon the ground of non-compliance with the 
expenditure condition applicable to each of the prospecting licences for 
the year ended 4 November 2000.  At the present time, and from 
1 December 2000, all three tenements have been jointly held by Golden 
State Resources Ltd and Julia Gold Pty Ltd.  During the expenditure year 
the subject of the plaints for forfeiture there was a third joint registered 
tenement holder in respect of all four tenements, namely, Dalrymple 
Resources NL. 

THE STRIKE-OUT APPLICATION 

2  When the hearing before me of the four plaints commenced, 
Mr Lee-Steere, on behalf of the three defendants, submitted that the 
plaints should be struck out as each of them had been lodged at a time 
when the subject prospecting licence had been unconditionally 
surrendered. 

3  With the consent of both parties, four certified searches of the subject 
prospecting licences were tendered as evidence.  No other evidence was 
produced at the hearing before me. 

4  Each of the plaints for forfeiture was lodged on 22 February 2001.  
The certified search of each of the tenements discloses that surrenders 
were lodged on 1 December 2000.  Lodgment occurred, therefore, over 
two and half months prior to the date of lodgment of the plaints.  There is 
no dispute between the parties as to those facts. 

5  Mr Lee-Steere submitted that at the time when the plaints were 
lodged there was no subject matter in respect of which any forfeiture 
application could be made.  He drew my attention to the decision in 
Roberts v Sunkar [2000] WAMW5.  In that case plaints for forfeiture of 
prospecting licences were lodged on the day following the date of 
registration of unconditional surrenders of the whole of each of the 
prospecting licences.  The plaints purported to be plaints for forfeiture 
based upon non-compliance with the expenditure requirement for the year 
ending on the day upon which the surrenders were lodged.  That case was 
dealt with by me.  I struck out each of the plaints.  I said (par 24): 
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"For all of the above reasons it is my opinion that there is no 
basis upon which the plaints of Roberts could succeed, having 
been lodged after the date of surrender of the subject tenements 
at which time there was in existence no subject matter to be 
forfeited.  The 'nature of the claim' and the 'nature of relief 
sought' (both of which are expressly required by the prescribed 
form of plaint - form 33) set out by Roberts in his plaints was, in 
reality, a fiction." 

6  In my reasons in the matter of Roberts I had earlier distinguished the 
case then before me from the case dealt with by the Full Court in 
Richmond v Panda Holdings Pty Ltd, (unreported; SCt of WA; Lib 
No 980615; 27 October 1998).  In the matter then being considered by the 
Full Court, plaints for forfeiture had been lodged prior to the date of 
registration of surrenders of the plainted tenements. Before the date upon 
which the plaints were heard and determined by the Warden, surrenders 
had been registered and the tenements had ceased to exist. 

7  Mr Lawton submitted that in the present case it was apparent from 
the contents of the four registry searches in respect of the subject 
tenements that, for the year of expenditure identified in each of the 
plaints, there had been a non-compliance.  In each instance the search 
shows that no form 5 was lodged for the subject year.  

8  Mr Lawton submitted that I should re-visit the views which I 
expressed in my decision Roberts v Sunkar but that, in any event, there 
was an additional factual element which was not present in Roberts v 
Sunkar but which is present in the case now before me.  The difference, 
he said, was that in the case now before me the tenement holders had 
made application pursuant to s 49 of the Act to have granted a mining 
lease in respect of all of the land the subject of the then existing 
prospecting licences.  Mr Lawton submitted that, by exercising their rights 
pursuant to s 49 of the Act and marking out and applying for mining 
leases, the tenement holders had gained a privilege of priority of grant.  
He said that, whereas it would have been possible for the defendants to 
have simply withdrawn their application for the grant of mining leases 
made pursuant to s 49(2), and to have thereby brought the application to 
an end, it was not possible to bring the s 49 application to an end merely 
by means of surrendering the tenement in respect of which the conversion 
application had been made.  He submitted that if the prospecting licence is 
surrendered, such a surrender does not have any effect upon the s 49 
application for grant of a mining lease. 
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9  In reply, Mr Lee-Steere submitted that the provisions of s 49(2) did 
not affect the right given by s 95 of the Act to surrender a tenement.  He 
said that the effect of surrendering the prospecting licences was that the 
tenement holders gave up their rights to the ground and the ground 
became open to others to make application for the grant of tenements. 

RELEVANT PROVISIONS OF THE ACT & REGULATIONS 

 

10 “s49. (1) The holder of a prospecting licence has – 

(a) subject to this Act and to any conditions to which 
the prospecting licence is subject; 

and 

(b) while the prospecting licence continues in force, 

 the right to apply for, and subject to section 75(9) to have 
granted pursuant to section 75(7), one or more mining leases or one 
or more general purpose leases or both in respect of any part of 
parts of the land the subject of the prospecting licence. 

 (2) Where an application for a mining lease or a general 
purpose lease is made by the holder of a prospecting licence in 
respect of any land and the term of the prospecting licence would but 
for this subsection expire, that licence shall continue in force in 
respect to the land the subject of that application until the 
application for a lease is determined. 

 (3) If, after an application is made under subsection (1) in 
respect of land the subject of a prospecting licence – 

(a) the holder of the licence transfers the licence; or 

(b) where there a 2 or more holders of the licence, a holder 
transfers the holder’s interest in the licence, 

the application continues in the name of the transferee of the licence 
or interest as if the transferee were the applicant or one of the 
applicants, as the case requires. 

 (4) For the purposes of subsection (3), where there are 2 or 
more transferees of the prospecting licence, each of the transferees is 
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to be regarded as an applicant for an interest in the relevant mining 
lease or general purpose lease that corresponds to the interest held 
by that transferee in the licence”. 

11 “s.95. (1) Subject to this Act the holder of any mining tenement 
may, in the prescribed manner and on payment of the prescribed 
fees, surrender the tenement in whole or in part. 

 (2) When the holder of a mining tenement surrenders it pursuant 
to subsection (1) the liability of the holder – 

(a) to pay any rent, fee, royalty, penalty or other money on any 
other account, that is payable on or before the date of 
surrender; 

(b) to perform any obligation required to be performed on or 
before that date; 

(c) for any act done or default made on or before that date, 

that is payable under, in respect of or arises out of or in relation to 
that mining tenement, is not affected. 

 [(3) repealed] 

 (4) Where a mining tenement is being surrendered as to part 
only, the form of surrender shall be prepared by reference to a 
written description of the area of the part to be surrendered, and be 
accompanied by a map on which are clearly delineated the 
respective boundaries of that mining tenement and of the part of that 
mining tenement which is being surrendered. 

 (5) Where part of a mining tenement is surrendered, 
notification thereof shall be endorsed as prescribed on the mining 
tenement, for which purpose the holder shall produce his copy of the 
document on demand, and thereafter the rent payable in respect 
thereof shall be reduced as provided for the regulations. 

 (6) Notwithstanding anything to the contrary in this Act other 
than section 26A(3) and (4), where a mining tenement is 
surrendered, whether under this section or under section 26A or 65, 
in whole or in part, every right, title and interest held under the 
mining tenement in respect of – 

(a) the whole of the land the subject of that tenement; or 
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(b) that part of that land which is being surrendered, 

as the case required, absolutely ceases and determines in the case of 
– 

(c) a conditional surrender, on the date on which the 
surrender becomes absolute; 

(d) a surrender other than a conditional surrender or a 
surrender under section 26A(2) or 65, on the date the 
surrender is registered; 

(e) a surrender under section 26A(2), on the expiry of the 
period referred to in section 26A(1); 

(f) a surrender under section 65, on the date on which the 
surrender becomes effective under that section”. 

12 “r.43 (1) The holder of a mining tenement wishing to 
surrender in whole such tenement shall execute a surrender in the 
form No. 12 in the First Schedule and shall lodge the surrender with 
the instrument of lease or licence (if issued). 

 (2) The surrender under section 95 of the Act of one or more 
mining tenements may be conditional on an application for a new 
mining tenement in respect of the whole or any part of the area of the 
mining tenement or mining tenements so surrendered being granted 
to the holder of that mining tenement or those mining tenements”. 

CONCLUSIONS 

13  In my opinion, the provisions of s 95(6) of the Act provide an  
answer to the submissions of Mr Lawton concerning the effect of the 
registration of the surrenders upon the s 49 conversion applications.  
While s 95(1), which gives to the holder of any tenement the right to 
surrender the tenement in whole or in part, it is expressed as being 
"Subject to this Act", nevertheless, s 95(6) is expressed to have operation 
"Notwithstanding anything to the contrary in this Act …".  Pursuant to 
s 95(6)(d) of the Act, every right, title and interest held by the holder of 
the surrendered tenement absolutely ceases and determines upon 
registration of the surrender.  In the case of the four subject tenements 
now under consideration by me, the date of registration of the surrenders 
was 1 December 2000.  In my opinion, any right, which the holders then 
had arising pursuant to the provisions of s 49 of the Act, came to an end.  

Document Name: [2002]WAMW7.doc   CM Page 7 



[2002] WAMW 7 
CALDER SM 

Section 49 speaks in terms of the tenement holder having a “right’ to 
apply and be granted another tenement. I am of the opinion that from the 
date of registration of the surrender, the then former holder no longer had 
any “rights” in respect of the tenements arising out of the provisions of s 
49 of the Act. I consider that upon registration of the surrender there was 
no longer any "holder" of the tenements to whom the grant of a mining 
tenement could be made pursuant to s 49.  In that regard, I note that in 
Richmond v Panda (supra) Kennedy J [5] referred to the provisions of 
s 95 of the Act and, in particular, to subs (2).  His Honour said: 

"It is to be noted that in s.95(2), the person who has surrendered 
a prospecting licence, although thereby ceasing to be the holder 
of that licence, continues to be described as the holder of that 
licence." 

14  His Honour also noted that in s 96(8) there was further reference to 
the "holder" of a tenement which had previously been forfeited.  He said 
[8]: 

"By subs (8) of s.96, subject to s.97A, the Warden is empowered, 
for any cause that he deems sufficient, and subject to subs (9) to 
cancel an order for forfeiture of any mining tenement made 
under subs (1) or the forfeiture arising under subs (6) of any 
mining tenement referred to in subs (1) and restore the mining 
tenement so forfeited to the holder thereof.  Here again, the 
expression 'holder' is clearly descriptive of the former holder." 

15  In my opinion, it cannot be said that "holder" in s 49 of the Act is, or 
can be, a reference to a former holder of the tenement.  The application 
can only be made by a person who is at the time of the making of the 
application a current holder of the tenement.  Section 49 is intended to 
give an exclusive benefit and advantage to the person who is the holder of 
the tenement.  The effect of s 49(2) is that, following the making of the 
s 49 conversion application, the prospecting licence continues in force 
with all attendant rights and obligations.  The conditions and covenants 
which attach to the prospecting licence continue unchanged.  The 
tenement does not expire on the date when it would otherwise expire by 
the passing  of time.  There may thus be in existence, at the time when the 
new tenement is about to be granted, a live prospecting licence and still be 
a current holder of that prospecting licence to whom the new tenement 
may be granted.  It is the intention of Parliament that that be so.  I do not 
see why the legislation should be interpreted as having the intention that 
all rights other than the right of surrender otherwise given to the holder of 
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a prospecting licence should continue until determination of the 
conversion application.  No legislative policy objectives would be 
achieved by preventing surrender.  On the contrary, the policy objective of 
ensuring or enabling that those who no longer wish to hold a mining 
tenement may, in a relatively simple and expeditious manner, cease to be 
the holder would not be advanced or assisted in the case of those who had 
made an application pursuant to s 49(1).  The fact that it may be possible 
to achieve the same objective by simply notifying the Minister or the 
Registrar that the applicant under s 49(1) no longer wishes to have the 
lease granted and wishes to withdraw or discontinue the application for 
grant, is of no consequence.  So far as I am aware, there is nothing in the 
Act or regulations which expressly allows a s 49 application to be 
withdrawn or discontinued.  That is not to say, however, that I am of the 
opinion that such an application cannot be discontinued or withdrawn. 

16  I consider that, for the purpose of giving consideration to the issues 
now before me, the essential factual circumstances in the present case are 
similar to those before me in the matter of Roberts v Sunkar.  For reasons 
which I expressed in that case, and which I still adhere to, I am of the 
opinion that the plaints are without foundation, there being no current 
tenement which could be forfeited at the time when the forfeiture plaint 
was lodged.  Each of the plaints is therefore dismissed. 
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