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THE PROCEEDINGS 

1  The plaintiff, Mr Ron Morellini, has lodged plaints 5/012 and 6/012 
seeking the forfeiture of mining lease 70/815 ("M70/815") and mining 
lease 70/816 ("M70/816").  Both plaints allege that IPT Systems Ltd 
("IPT") failed to comply with the expenditure condition in respect of each 
tenement for the year ended 12 August 2001.  The plaints allege that:  "… 
no work has been done … during the said year, no report under 
section 82(1) of the Mining Act 1978 has been filed and no exemption 
under section 102 of the Mining Act 1978 has been granted". 

THE EVIDENCE 

2  Mr Morellini gave evidence in person and produced a number of 
documents.  Some of those documents were produced in the course of an 
opening address.  Mr Lawton, who appeared for IPT, did not object to the 
production of the documents during the opening address.  He did not 
object to the production of documents which the plaintiff introduced in the 
course of giving his evidence, however, Mr Lawton did not concede that 
some of the documents were capable of proving matters which 
Mr Morellini sought to have proved in reliance upon the documents.  The 
plaintiff called no other evidence.   

3  At the close of the plaintiff's case Mr Lawton indicated that he 
wished to make a no case submission.  I allowed him to make that 
submission without  requiring the defendant to first elect not call any 
evidence.  In his submissions to me on that point Mr Lawton referred me 
to a recent decision of mine in Moorak Exploration Pty Ltd v Auxcis Ltd 
[2001] WAMW 22.  In that case I said : 

        “At the conclusion of the evidence of Mr Flint I ruled that I would 
allow the defendant to make a no case submission without requiring 
the defendant to elect whether to give evidence or not.  I took the 
view that I was not bound by any rule of practice which required me 
to call for the defendant to make such an election.  I considered that 
it was possible that the Warden may have a discretion in such regard 
but that if such a discretion existed, it was not appropriate that it be 
exercised in this case” 

4  In the present case I took the view that I had a discretion as to 
whether or not the defendant should make the election to not call evidence 
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prior to the making of a no case submission.  Mr Lawton's submission that 
there was no case to answer was based upon issues of onus of proof.  He 
submitted that the onus lay on the plaintiff to make out a prima facie case 
for forfeiture and that the defendant had no onus of proof at all.  In respect 
of M70/815, he pointed to the form 5 operations report which had been 
lodged by IPT for the year ended 9 October 2001 (exhibit P) in which 
total expenditure of $21,466 had been claimed. The prescribed minimum 
expenditure for that year on that tenement was $19,900.  He relied upon 
parts of the judgment of Kennedy J in Re Heaney SM; Ex parte Flint v 
Nexus Minerals NL, (unreported; FCt SCt of WA; Lib No 970065; 
26 February 1997) which, he said, were to the effect that the contents of 
the form 5, once admitted into evidence, could be used both in support of 
and against the interests of the tenement holder.  Mr Lawton submitted 
that in the present case the form 5 indicated that there had not been any 
expenditure non-compliance.  He said that it should be taken into account 
that the plaintiff, in cross-examination, had conceded that he could not 
show, by means of direct evidence, that IPT had not expended the 
amounts claimed in the form 5 and had further conceded that not all of the 
activities to which the expenditure had been attributed in the form 5 
would result in physical signs of such activities being left on the ground 
after completion of those activities.  Mr Lawton also submitted that the 
plaintiff had not demonstrated, as had been alleged by the plaintiff, that 
any work which may have been carried out on the portions of the areas of 
private land which overlie the tenements had been carried out unlawfully 
and in contravention of the provisions of the Act which are concerned 
with mining activities taking place on private land.  Mr Lawton submitted 
that it could not be said that the private landholders had not, if there was 
any work done on the private land, consented to such work being done 
even though there was no compensation agreement in place. 

5  In respect of plaint 6/012, concerning M70/816, Mr Lawton 
submitted that the position was different in that IPT had lodged an 
application for the grant a certificate of exemption in respect of $37,279 
out of a prescribed minimum expenditure of $50,200 and that the 
exemption application was, as is noted in the search of the tenement at 
report A13, still "pending".  As to the amount of $12,921, expenditure 
claimed in the form 5 lodged by IPT for the year in issue, counsel 
submitted that the comments of Kennedy J in Re Heaney (supra) had 
application.  He noted that in his evidence Mr Morellini had not 
challenged the expenditure claimed in the form 5. 

6  In response, the plaintiff submitted that his evidence demonstrated 
that there was nothing to indicate that any work had been done on the 
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portions of the tenements which were not under private land.  He noted 
that the application for the grant of a certificate of exemption made by IPT 
in respect of M70/815 for the year ended 12 August 1998 said, as one of 
the reasons for which exemption was sought, "… That the land affected is 
private land and that the Company is yet to negotiate an access 
agreement in respect to mining activity with the landholders."  He noted 
that in the exemption application made in respect of the following year for 
M70/815 the same reason for exemption had again been included.  He 
said that because no mining activity was permitted on the surface of the 
private land which overlies a large part of the tenements, no work could 
have been lawfully done on the private land and that therefore any 
expenditure claimed in the form 5's which related to the area of the private 
land was expenditure in respect of work done unlawfully and was 
expenditure which could not comply with the expenditure requirement.  
He made reference to the provisions of s 29 of the Mining Act 1978 (WA) 
("the Act") and to reg 10.  He submitted that what Kennedy J had said in 
Re Heaney (supra) and upon which Mr Lawton relied, had no application 
to the present case. 

THE EVIDENCE 

The Documentary Evidence 

7  The certified searches of M70/815 and M70/816 (exhibits L and B) 
show that each of the tenements was initially granted for a period of 
21 years commencing on 13 August 1997.  IPT became the registered 
holder of the tenements on 9 October 2000.  On 11 August 1998 each of 
the tenements had been partially surrendered.  As a consequence, the 
prescribed minimum expenditure for each was significantly reduced.  For 
the year the subject of the plaints, minimum prescribed expenditure in 
respect of M70/815 was $19,900.  For M70/816 it was $50,200. 

8  For M70/815 certificates of exemption have been granted for the 
years ended 12 August 1998, 1999 and 2000.  For M70/816 a certificate 
of exemption was granted for the year ended 12 August 2000.  An 
application for a certificate of exemption for the year ended 12 August 
2001 is still "pending".  The applications for exemption in respect of 
M70/815 which were lodged for the years ended 12 August 1998, 1999 
and 2000 all contain (inter alia) the same reason for exemption, namely:   
"… that the land affected is private land and the company is yet to 
negotiate an access agreement in respect to mining activity with the 
landholders."  Application for exemption number H5/012 was lodged in 
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respect of M70/816 in October 2001 and has been objected to by 
Mr Morellini.  That application for exemption does not include any stated 
reason for exemption which expressly mentions anything connected with 
private land, however, it is said in the application that, pursuant to 
s 102(2)(g) of the Act:  "… That political, environmental or other 
difficulties in obtaining requisite approvals prevent mining or restricted in 
a manner that is, or subject to conditions that are, for the time being 
impractical."  There is no evidence before me concerning a factual basis 
of that stated reason for exemption.  No further particulars of that 
application have been provided.   

 

9  The plaintiff tendered a number of plans.  He tendered a Tengraph 
plan produced by the Department of Mineral and Petroleum Resources 
("DMPR") which, he said, depicted the subject tenements and which, he 
said, also depicted the private land beneath which part of each of the 
tenements had been granted, together with Crown land over which part of 
each of the tenements had been granted.  Mr Lawton did not concede that 
the Tengraph plan (exhibit E) was proof of what Mr Morellini said it 
proved.  What the certified searches of M70/815 and 816  show, however, 
is that in the schedule of endorsements and conditions for each tenement it 
is stated as follows: 

"Other than Avon Location 27231 the grant of this lease does not 
include any private land referred to in Section 29(2) of the 
Mining Act 1978 except that below 30 metres from the natural 
surface of the land.  Exhibit E, the Tengraph plan, contains an 
area which is marked '27231'.  Its eastern boundary is shown in 
exhibit E as being to the east of the westernmost boundary of 
what is shown as M70/815 and to the east of a portion of the 
western boundary of what is said to be shown in exhibit E as 
M70/816." 

10  As I have previously mentioned, the plaintiff made reference to the 
provisions of reg 10 which says, in effect, that any written consent of an 
owner or occupier of private land to the granting of a tenement in respect 
of that private land other than one which is not less than 30 metres below 
the lowest part of the natural surface of the private land is to be filed at the 
office of the Mining Registrar.  There is no note in either of the certified 
searches which indicates that any consent was filed pursuant to reg 10.  
There is nothing n the searches which indicates that any compensation 
agreement has been made or filed nor that any Warden, in default of any 
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compensation agreement, had determined (pursuant to s 123(3)) the 
amount of liability for any compensation to be paid.  Mr Morellini also 
tendered copies of quarterly activities reports lodged on behalf of IPT for 
the periods ending 30 September 2000, 31 December 2000, 31 March 
2001, 30 June 2001 and 30 September 2001.  The plaintiff noted that in 
Appendix 4C to the quarterly report for the period ended 30 September 
2000, cash at the end of the quarter is stated, at item 1.23, as being 
$8,284,000.  He noted that 30 September 2000 was 47 days into the 
commencement of the tenement year the subject of the plaints.  He also 
pointed to the quarterly report for the year ended 30 June 2001 in which, 
again at item 1.23 of Appendix 4C, cash at the end of the quarter is shown 
as $2,743,000.  He made the point that it appeared that during the 
nine-month period between 30 September 2000 and 30 June 2001, 
according to the quarterly reports, cash held by the company had 
decreased by approximately $5.5 million and had been directed towards 
areas of expenditure other than compliance with the requirements of the 
Act on the tenements.  The plaintiff also produced a copy of the annual 
report of IPT for 2000.  He directed my attention to page 24 of the report 
where it is said that the closing cash balance was $9,440,277.  He also 
noted that, at page 14, in the statement of cash flows for the year ended 
30 June 2000, under the heading "Cash Flows Related to Financing 
Activities", it is stated that proceeds from the issue of shares was 
$11,364,350.  The point the plaintiff makes is that the quarterly and 
annual reports of IPT show that during the expenditure year the subject of 
the plaints the tenement holders had more than sufficient funds to enable 
full compliance with the expenditure requirement on each tenement.  He 
said the figures to which he made reference demonstrated that there was 
no need for the company to raise capital in order to comply with 
expenditure requirements. 

11  In the quarterly report for the period ending 30 September 2000, 
under the heading "Tampia Gold Project M70/815, 816, E70/2132 
(100 per cent)", it is stated, on page 2, that there are "… calculated 
inferred resources …".  The plaintiff also noted that, at page 2 of the 
quarterly report for the period ending 31 December 2000, there is also 
reference to "The calculated inferred resources …".  That appears under 
the heading "Tampia Gold Project M70/815, 816, E70/2132 
(100 per cent)".  The plaintiff then pointed out that  the Australasian Code 
for Reporting of Identified Mineral Resources and Ore Reserves (the 
JORC Code), which provides standard reporting guidelines and 
terminology for the mining industry in Australia,  recognizes three 
categories of identified mineral resources, of which "inferred" is, as the 
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plaintiff put it, "the least reliable" and, he says, is a category in which very 
little confidence may be placed.  In connection with the exemption 
application, he argued that IPT could not say that it was "uneconomic", 
for purposes of s 102(2)(e) without having first carried out more studies.  
He said that there had been no feasibility studies conducted in respect of 
the tenement 70/816. 

12  It was conceded by Mr Lawton that IPT had formerly been known as 
Nexus Minerals NL and, prior to that, Dry Creek Mining NL.  Mr Lawton 
said that in December 1993 the name of the company had been changed 
from Dry Creek Mining NL to Nexus Minerals NL and then changed 
again to IPT Systems Ltd in August 2000.  The register shows that on the 
application for each of the subject tenements the applicant stated that the 
ground applied for had been marked out in July 1993.  The tenements 
were not, however, granted until August 1997.  The plaintiff also 
produced in evidence a certified copy of the register of exploration licence 
70/463 ("E70/463").  The register shows that that tenement was granted to 
BHP Minerals Ltd in July 1987.  The register also shows the registration 
of a transfer of the whole of E70/463 to Dry Creek Mining in February 
1991.  In the list of "encumbrances" at page 4 of the register there is an 
entry stating the M70/815 and M70/816 were applied for pursuant to s 67 
of the Act.  Section 67 gives to the holder of an exploration licence a 
priority to mark out for and have granted one or more mining leases in 
respect of land the subject of an exploration licence.  Such an application 
may be made during the term of the exploration licence.  The register 
discloses that the Minister had granted to Dry Creek Mining, as holder the 
tenement, a one-year extension of the term of E70/463, meaning that 
when M70/816 and 817 were applied for, the term of E70/463 had not 
ended.  The effect of the lodgment of the applications for the two mining 
leases during the currency of the term of the exploration licence was that 
the exploration licence continued in force beyond its normal expiry date 
until the determination of the applications for the mining leases. The 
search of M70/463 shows (report A13) that that tenement expired on 
13 August 1997.  Mr Morellini made the point that, although M70/815 
and 816 were not granted until 1997, nevertheless, IPT had had access to 
and control of the land the subject of the grants for purposes of the Mining 
Act since the date of grant of the exploration licence.  He said that, having 
held the ground for so long as either a mining lease or an exploration 
licence, the defendant had had more than enough time to plan and that 
there was no need to raise capital to meet the relatively modest 
expenditure requirement. 

Document Name:  [2002] [2002]WAMW8.docAMW 8   CM Page 8 



[2002] WAMW 8 
CALDER SM 

13  During cross-examination Mr Morellini conceded that he had not 
gone onto any part of the private land overlying  the subject tenements.  
He agreed that if surveying had been done at the beginning of the 
tenement year for M70/815 and 816, it was possible that, by the time he 
visited the area, no signs of any surveying activities would be present or 
noticeable.  He agreed that geophysical studies need not be done on the 
ground.  He agreed that geochemical work is normally done in a 
laboratory and not done on the ground.  He conceded that rental had been 
paid and said he was not aware of any evidence which suggested that 
Local Government rates had not been paid by the defendants.  He 
admitted that he could not say that the expenditure claimed in respect of 
overheads had not been incurred by the defendant.  The plaintiff also 
acknowledged that he did not know whether or not any arrangements for 
access or allowing mining activities on the private land had been entered 
into between the defendant and the owners of any private land overlying 
the subject tenements.  He said that one of the private landowners had told 
him that he had been paid some money by Nexus and that another private 
landowner told him that money was still owed to him by the tenement 
holder.  He said that a third owner had told him that she had never seen or 
heard from the tenement holder.  He did not deny that there was a 
"resource" on M70/816.  He said that the presence of the resource was the 
reason for his interest in the ground. 

RELEVANT LEGISLATION 

14  Private land is open for mining (s 27) but there are limitations and 
conditions which govern entry upon private land, the marking out of 
private land, the granting of tenements over private land and the capacity 
of the private landowner or occupier to give or withhold consent in 
respect of the grant of any tenement other than in respect of land which is 
not less than 30 metres below the lowest part of the natural surface of that 
private land (s 29).   

15  Regulation 10 says that any consents given by an owner or occupier 
of private land to the grant of a mining tenement in respect of land which 
is less than 30 metres below the natural surface must be filed at the 
registry.  There is no requirement, however, that any such consents, once 
filed, must be registered by being placed on the register.  Regulation 106, 
which sets out the matters and information which are to be recorded in the 
register, makes no express mention of any consents filed pursuant to 
reg 10 for purposes of s 29 of the Act.  In my opinion, none of the matters 
set out in pars (a) to (h) of reg 106(1) require  entry in the register of 
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either the fact of filing of s 29 consents or  of any details of such consents.  
I am not aware that, pursuant to par (i) of reg 106(1) the Minister, as 
empowered by that paragraph, has deemed it necessary or expedient that 
the lodgment of the s 29 consents or contents thereof be entered in the 
register. 

16  Section 123 of the Act deals (inter alia) with the right of the owner 
and occupier of private land where "mining" takes place to compensation 
for loss and damage suffered or likely to be suffered as a consequence of 
any such mining.  Section 123 says that there is a liability placed upon any 
person mining on such land to pay compensation for such actual or likely 
loss or damage.  The amount of compensation payable is to be determined 
by the Warden, either by means of informal proceeding or by way of 
formal proceeding in the Warden's Court unless there is agreement 
between the parties as to the amount payable.  There is, however, nothing 
in the Act or in the regulations which requires the filing at the registry of 
any compensation agreement or of the fact of any compensation 
agreement having been made, nor is there any requirement that the 
existence of, or the details of, any compensation agreement be noted in 
the register.  Further, there is, in my opinion, nothing in those provisions 
of the Act which are concerned with compensation nor in reg 106, which 
requires the fact of, or the details of, any order for compensation  made by 
the Warden to be shown in the register.  It follows, therefore, that the 
absence in the register of any note concerning compensation agreements 
is not determinative of the question of whether or not compensation 
agreements have been entered into and, therefore, not determinative of 
any issue which must be decided in these proceedings as to whether or not 
any unlawful mining may have taken place on the private land overlying 
the subject tenements. 

17  Section 35 of the Act says that the holder of a mining tenement must 
not commence any mining at a depth of less than 30 metres from the 
surface of any private land unless or until the owner or occupier has been 
offered or paid the amount of compensation, if any, that he is required to 
pay or has made an agreement as to the amount, times and mode of 
compensation (if any) to be paid.   

CONCLUSIONS 

18  The onus is on the plaintiff in proceedings of this type to satisfy the 
Warden that there has been an expenditure non-compliance which is of 
sufficient gravity in the circumstances of the case to justify forfeiture.  
The lodgment of a plaint and the hearing of the plaint by the Warden does 
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not have the effect of casting any onus or obligation upon the tenement 
holder to satisfy the Warden either that there has not been an expenditure 
non-compliance or that, in the circumstances of the case, any non-
compliance is not of sufficient gravity to justify the forfeiture:  
(Commercial Properties Pty Ltd v Italo Nominees Pty Ltd, unreported; 
FCt SCt of WA; Library No 7427; 16 December 1988). 

19  Mr Lawton placed reliance upon comments made by Kennedy J in 
Re Heaney; Ex parte Flint (supra).  At page 5, Kennedy J, having 
previously noted that a form 5 operations report concerning the 
exploration licence the subject of the plaint in that case had been lodged 
by the plaintiff in which form 5 items and amounts of expenditure had 
been claimed, said (5): 

"Once the Form 5 was admitted as a statement against interest, 
the matters in it favourable to the respondent's case were also in 
evidence, and the Magistrate was entitled to treat the whole of 
the document as evidence of the truth of its contents.  So much 
was rightly conceded by senior counsel for the applicant.  The 
weight to be given to the various parts of the document was a 
matter for the Warden - see generally, Cross on Evidence, 5th 
Australian edition, par 33455." 

20  His Honour noted that, after hearing evidence called by the plaintiff 
the Warden upheld the tenement holder's submission of no case to answer 
and dismissed the plaint.  Both Malcolm CJ and Pidgeon J agreed with the 
reasons of Kennedy J. 

21  Mr Lawton submitted that, in relation to M70/815, the plaintiff 
having introduced the defendant's form 5 for the year the subject of the 
plaint,  its contents constituted prima facie evidence  both of the items of 
work claimed and the value thereof and that the defendant had failed to 
disprove or to otherwise set aside that evidence.  In my opinion, the 
passage from the decision of Kennedy J which I have just quoted should 
not be interpreted as expressing an opinion by his Honour, and therefore 
by the other two members of the bench who agreed with Kennedy J, that 
the contents of the form 5,once introduced into evidence, necessarily had 
the status of prima facie evidence.  What his Honour said was that the 
Warden was entitled to treat the whole of the document as evidence of the 
truth of its contents.  In my opinion, with respect, what his Honour meant 
there was that the Warden may,  but is not required to, give to the contents 
of the form 5 such weight as amounts to prima facie proof.  It would be 
possible for the Warden to treat the contents of the document as being 
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conclusive proof thereof and it would be open to the Warden to give them 
absolutely no weight at all.  As much was indicated by Kennedy J when 
he said that "… The weight to be given to the various parts of the 
document was a matter for the Warden …".  In my opinion, the material 
placed before me, viewed in its best light and giving to it the greatest 
weight that could properly be attributed to it, is insufficient to enable me 
to conclude that the items and amounts of expenditure claimed in the 
form 5 were not wholly expended or were not expended in respect of an 
amount equivalent to the prescribed expenditure requirement.  I could not 
be satisfied on the evidence before me either that there had been an 
expenditure non-compliance or, if there had been an expenditure non-
compliance that it was  of sufficient gravity in the circumstances to justify 
forfeiture of M70/815. 

22  Although in its applications for exemption for the years ended 
August 1998 and 1999 the defendant stated that a reason for the grant of a 
certificate of exemption was that the company was "… yet to negotiate an 
access agreement in respect to mining activity with the landholders", it 
could not be said that that is a sufficient means of establishing that if any 
work was done on private land the tenement holder carried out that work 
without the permission or knowledge of the owner or occupier nor that the 
work was carried out unlawfully for any reason.  It should be noted, in 
that regard, that the reason for exemption is not expressed to be the 
absence of any compensation agreement.  It is the absence of any access 
agreement which is referred to.  It should also be noted that for the year 
which is the subject of the plaint, namely, the year ended 13 August 2000, 
the application for certificate of exemption in respect of M70/815 also 
includes the same reason for exemption. 

23  It is not self-evident from a reading of the form 5 for the year ended 
13 August 2000 in respect of M70/815 that the items of mineral 
exploration activities claimed could not have been lawfully carried out in 
part over both the private land and the land in respect of which the holders 
have surface rights.  Nor is it self-evident that if some of the survey and 
field exploration work claimed was carried out on other than the private 
land that evidence of such work having been carried out would have been 
noticed by Mr Morellini when he carried out his inspection of the land.  
Further, it cannot be said that it is apparent from the contents of the 
form 5 under the heading "Administration Overheads" that tenement 
administration and office administration/overheads did not relate to the 
whole of the tenement or to any part of the tenement nor that such 
amounts were not spent.  In my opinion, the defendant has no case to 
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answer in respect of M70/815 and the plaint should therefore be 
dismissed. 

24  In respect of M70/816 the same may be said of the evidence 
produced by the plaintiff as I have said of that produced in respect of 
plaint 5H/012 concerning M70/815.  There is, however, an additional 
element to be taken into account.  The amount of expenditure claimed in 
the form 5 report for M70/816 is $12,921.  The minimum prescribed 
amount of expenditure on that tenement for the year in question is 
$50,200.  The plaintiff has lodged an application for the grant of a 
certificate of exemption in the amount of $37,279.  That certificate of 
exemption has not yet been dealt with by the Minister.  Until the 
exemption certificate application has been finally disposed of, it is not 
possible to say what the required expenditure for M70/816 for the year 
ended 13 August 2000 is.  Section 103 of the Act says that if a certificate 
of exemption is granted, the holder is deemed to be relieved to the extent 
specified in the certificate of exemption from the prescribed expenditure 
condition.  Until that matter has been determined by the Minister, it is not 
open to me to conclude that the defendant has no case to answer because 
it cannot be said at present and will not be able to be said prior to the 
determination by the Minister of the exemption application whether or 
not, in the context of the present case, the form 5 is of itself capable of 
satisfying me that there has been a compliance with the expenditure 
requirement.  Any decision on the no case submission in respect of 
M70/816 will therefore have to await the final outcome of the exemption 
application. 

25  For the above reasons plaint 5H/012 seeking forfeiture of M70/815 is 
dism issed.   
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