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1. On the 24 January 2002, Warwick John FLINT (“the Plaintiff”) filed, with the 

Mining Registrar at Meekatharra, Plaint 53/012 (“the Plaint”) alleging that 

Angelo Michael Levissianos (“the Defendant”) failed to comply with 

prescribed expenditure requirements in the year ending 22 October 2001 in that 
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the Defendant did not expend or cause to be expended the sum of $10,000 in 

mining or in connection with mining on Mining Lease 51/39 (“ML 51/39”). 

 

2. The Plaintiff seeks by way of relief that this court recommend to the Minister 

that ML 51/39 be forfeited by the Defendant. 

 

3. By motion dated 27 March 2002, application was made by Lee Christian Pascu 

to be joined as second defendant in the proceedings on the basis that Mr Pascu 

was a beneficial holder of ML 51/39.  An order to that effect was made by 

Warden S Wilson on 11 April 2002.  However Mr Pascu failed to attend at the 

hearing of the Plaint.   

 

4. Section 82 of the Mining Act 1978 (WA) (“the Act”) sets out various 

conditions of mining leases which include, in subsection (1)(c), that a lessee 

under a mining lease shall – 

(b) “comply with the prescribed expenditure conditions applicable to such 

land  

(c) unless partial or total exemption therefrom is granted in such manner as 

is  

(d) prescribed”. 

5. Section 8(1) of the Act defines “expenditure conditions” to mean “in relation to 

a mining tenement … the prescribed conditions applicable to a mining 

tenement that require the expenditure of money on or in connection with the 

mining tenement or the mining operations carried out thereon or proposed to be 

so carried out”. 

 

6. A mining tenement register search of ML 51/39 was put into evidence by the 

Defendant.  It is clear from that document that the Defendant was, during the 

12 months ending 22 October 2001, and continued to be in April 2003, the sole 

registered holder, or lessee, of  ML 51/39. 
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7. In so far as is relevant regulation 31(1) of the Mining Regulations 1981 (WA) 

provides that the holder of a mining lease “shall expend or cause to be 

expended in mining on or in connection with mining on the lease not less than 

$100 for each hectare or part thereof of the area of the lease with a minimum of 

$10,000 during each year of the term of the lease”.  It is not in dispute between 

the parties that, in accordance with the requirements of reg 31, the minimum 

expenditure required on ML 51/39 in the year ending 22 October 2001 was 

$10,000.  October 22 is the anniversary date of the commencement of the the 

lease of ML 51/39. 

 

8. Section 82 of the Act also contains a condition, in subs (1)(e), requiring the 

lessee to lodge “such periodical reports and returns as may be prescribed.”   

Regulation 32(1) provides that these reports “shall be in the form No. 5 in the 

First Schedule” and filed within 60 days after each anniversary date.  The Form 

5 is entitled “Operations Report – Expenditure on Mining Tenement” and 

requires the lessee to disclose and detail expenditure incurred on activities 

undertaken during the annual period of the mining tenement.   

 

9. The Form 5 lodged with the Mines Department in relation to ML 51/39 for the 

annual period ending 22 October 2001 discloses total expenditure on ML 51/39 

of $17,745.  At the commencement of the hearing, the Plaintiff conceded that 

he does not dispute the amount of the expenditure claimed in the Form 5.  

Furthermore, the Defendant conceded that it was Mr Pascu, and not Mr 

Levissianos, who actually expended the sum of $17,745 on ML 51/39.   

 

10. The Plaintiff did not go into evidence in support of his claim.  Rather he put 

some submissions during the hearing and was given leave to file written 

submissions by 29 May 2003.  In essence, the Plaintiff’s case seems to be that, 

in the 12 month period ending 22 October 2001:  
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11. the Defendant did not “expend or cause to be expended” the required 

expenditure of $10,000 on ML 51/39 as it was Mr Pascu who made the 

expenditure disclosed in the Form 5; 

(b) the sum of $17,745 expended by Mr Pascu on ML 51/39 was not money 

expended in “mining on or in connection with mining on” ML 51/39; 

and   

(c) by virtue of a Deed dated 11 January 2001 between the Defendant and 

Mr Pascu, the Defendant is responsible for meeting the expenditure 

conditions on ML 51/39 and the Defendant failed to meet this 

responsibility. 

 

12. As to the first submission from the above list, the Plaintiff submits that 

regulation 31(1) requires that “the holder of the mining lease”, and not some 

other person or entity, must have expended or caused to be expended the 

minimum sum of $10,000 on ML 51/39 in the year ending 22 October 2001.  

As the sum of $17,745 (disclosed in the Form 5) spent on ML 51/39 in that 

year was spent by Mr Pascu, and not by the Defendant, the first limb of this 

requirement, that is that the holder ‘expend’ the sum, is not satisfied.  

Therefore, the Plaintiff submits, the Defendant must prove that he ‘caused’ the 

expenditure of $17,745, and he has failed to do so.   

 

13. The Defendant gave evidence that ML 51/39 was purchased in November 1998 

by himself and Mr Pascu in partnership, with each of them paying half the 

purchase price.  This was the position despite the fact that the mining register 

reflects that the Defendant was in November 1998, and has since remained, the 

sole registered holder of ML 51/39.  The Defendant said that he had met the 

expenditure conditions on ML 51/39 during the first two years after the 

purchase and that it was agreed between he and Mr Pascu that it was Mr 

Pascu’s “turn” to meet the expenditure conditions in 2001.  The Defendant and 

Mr Pascu planned a drilling program for ML 51/39 in 2001 and Mr Pascu paid 
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for that drilling work.  The Defendant described the background to this 

expenditure as follows - 

(b) “(W)e found a little bit of reef, we set out a little drilling program and 

Quick Drill Power was coming up to drill it, that was it, and (Mr Pascu) 

was going to pay for it which he did.” 

14. The Defendant told the court that he was present when the marking up of the 

holes for the drilling program was carried out on ML 51/39.  It is not disputed 

by the Plaintiff that drilling took place on ML 51/39 in 2001.                

 

15. Before dealing with this submission, which essentially depends on the meaning 

of the words “cause to expend” in regulation 31(1), it is useful to consider the 

objects of the Act.  The objects were identified in Nova Resources NL v French 

(1995) 12 WAR 50 by Rowland J (with whom Kennedy and Pidgeon JJ 

agreed) who observed that (at 57): 

(b) “The objects and aims (of the Act) have existed generally in all mining 

legislation throughout Australia for many years.  In recent times, new 

forms of tenements have been introduced to support these objects.  The 

primary object, so far as it impacts on this case, is to ensure as far as 

practicable that land which has either known potential for mining or is 

worthy of exploration will be made available for mining or exploration.  

It is made available subject to reasonably stringent conditions and if 

these, including expenditure conditions, show that the purposes of the 

grant are not being advanced, then the Act and regulations make 

provision for others who have an interest in those purposes on that land 

to apply for forfeiture so they may exploit the area.  There is power for a 

tenement holder to seek exemption from complying with certain 

conditions for cause, and one assumes that it is not only for record 

purposes that a Form 5 must be filed each year.”  
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16. Regulation 31(1) was amended in November 1990 by the addition of the words 

“or cause to be expended” after the words “(t)he holder of a mining lease shall 

expend”.  The addition of these words has clearly broadened the compass of 

the regulation and their meaning must be construed having regard to the 

objects of the Act.   

 

17. The meaning of the word “cause” in regulation 31(1) was considered in Woiner 

v Asia Oil & Minerals Ltd, unreported, Kalgoorlie Warden’s Court, 15 April 

1991 where Warden Roberts said (at 14): 

(b) “(T)he word cause in the context of Regulation 31 interpreted 

consistently with the policy of the Act is concerned with the ultimate 

effect that the tenements be worked and that in this sense the amendment 

to Regulation 31 makes it clear that the obligation is not that the 

expenditure requirements be met in person but that it is the responsibility 

that is personal to the tenement holder.    

 

(c) Regulation 31 is not concerned with exactly with how expenditure is 

caused to be incurred.  That expenditure might be so caused by directing 

another to incur it by entering into a tribute agreement with that other, by 

entering into an option agreement with that other, by entering into a sale 

agreement with that other, by entering into a farm-in agreement with that 

other etc.  The point is that but for the holder entering into any of those 

agreements the expenditure would not have been incurred and that the 

holder has thereby ‘caused’ that expenditure to be so incurred.  It is not 

necessary that the particular agreement obligate the other person to 

undertake the expenditure.  Even if it did and if that other person did not 

undertake the expenditure then it would be the holder that would be 

exposed to the risk of forfeiture. 
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(d) It is worth noting the comments of Warden Reynolds in Craig v Spargos 

(Exploration NL, unreported, Kalgoorlie Warden’s Court, 22 December 

1986) whereby he held ‘there is nothing in the Act or Regulations 

requiring the lessee of a mining lease to carry out mining operations or 

comply with the expenditure requirements in person.  It is the 

responsibility that is personal to the lessee not the actual expenditure.  

The lessee satisfies the requirment of the Act and Regulations by 

procuring another person to mine or expend the money’.  It must be 

borne in mind that this decision pre dated the amendments to Regulation 

31 whereby a more strict interpretation applied.  It is now clear that the 

expenditure requirement is not personal expenditure by the holder.  

Further, it doesn’t matter how the tenement holder ‘caused’ expenditure 

to be incurred.” 

 

18. I agree, with respect, with the views of both Warden Roberts and Warden 

Reynolds as to the meaning of “cause” in regulation 31(1).  What the Act 

requires is that a tenement be explored and/or mined and it makes the holder of 

that tenement responsible to ensure that this purpose is met.  Any private 

arrangements to ensure that this responsibility, which in the scheme of the Act 

requires certain expenditure, is met are a matter for the holder of the tenement.  

There is clearly a business arrangement between the Defendant and Mr Pascu, 

which is probably in the nature of a partnership as described by the Defendant.  

As a result of this arrangement, the Defendant and Mr Pascu determined to 

carry out a drilling program and Mr Pascu agreed to incur expenditure on ML 

51/39 in 2001.  In my view, this expenditure was caused to be expended by the 

holder of the mining lease within the meaning of regulation 31(1), and the 

Defendant has satisfied this requirement of regulation 31(1). 

 

19. As regards the Plaintiff’s submission that the expenditure on ML 51/39 was not 

money expended in mining on or in connection with mining on the mining 
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lease, the Plaintiff neither gave any evidence nor argued in his submissions that 

the Form 5 expenditure of $17,745 was other than on mining or in connection 

with mining on ML 51/39.  The onus is on the Plaintiff to substantiate his 

claim against the Defendant, and not on the Defendant to prove the nature of 

the expenditure declared in the Form 5.  As previously referred to, the 

Defendant produced evidence of a drilling program on ML 51/39 in 2001.  The 

Plaintiff does not dispute that expenditure did occur, or that it was for the 

purpose of drilling on the mining lease.  It is not suggested by the Plaintiff, for 

example, that this expenditure was for the purposes of assessment and re-

sampling of work already carried out on ML 51/39, as was the case with the 

expenditure dealt with in Flint v Nova Resources NL, Perth Wardens Court, 30 

March 1994.  In the absence of any evidence to the contrary, I am satisfied that 

the expenditure disclosed in the 2001 Form 5 was indeed expenditure incurred 

in mining on or in connection with mining on ML 51/39.  There is nothing to 

suggest that the expenditure was for purposes other than those envisaged by the 

objectives of the Act. 

 

20. The Plaintiff further submits that as a result of a Deed between the Defendant 

and Mr Pascu dated 11 January 2001 the Defendant was responsible for 

meeting the expenditure conditions on ML 51/39.  The Plaintiff seems to use 

the word ‘responsible’ in this context to mean ‘personally liable to spend’.  The 

Deed purports to transfer the whole of the Defendant’s interest in ML 51/39 to 

Mr Pascu.  However, a transfer apparently signed at the same time and in 

conjunction with the Deed deals only with half the Defendant’s interest in ML 

51/139.  The Defendant says the Deed is wrong to the extent that it states that 

the whole, and not half, of the Defendant’s interest is to be sold to Mr Pascu.  

The transfer was not accepted by the Mines Department and the Defendant 

remains the sole registered holder of ML 51/39.  The Defendant says the 

purpose of the Deed and transfer was to formalise the partnership established 
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between himself and Mr Pascu at the time of the purchase of ML 51/39 and 

that Mr Pascu continues to have an half interest in the mining lease.   

 

21. In any event I do not think the Deed helps the Plaintiff’s case.  For the 

purposes of the mining legislation, the Defendant as the sole registered holder 

of ML 51/39 is responsible to meet the expenditure conditions on the mining 

lease.  This statutory obligation on the holder is not changed by private 

arrangements between any parties unless such arrangement is registered with 

the Department: see regulation 110 and Finesky Holdings Pty Ltd v Minister 

for Transport for WA (2002) WASCA 206.  Under the legislation the 

Defendant remains responsible for meeting expenditure conditions and, as I 

have already found, the Defendant fulfilled that responsiblility by causing the 

expenditure of $17,745 on ML 51/39 in 2001. 

 

22. In all the circumstances I am of the view that the Defendant has satisfied the 

expenditure conditions and ML 51/39 should not be forfeited, and I will 

recommend accordingly to the Minister.     
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