
[2003] WAMW 19 
 

 
JURISDICTION : MINING WARDEN 

 
TITLE OF COURT : WARDEN'S COURT 

 
LOCATION : PERTH 

 
CITATION : DUKE -v- CABLE & ANOR  

[2003] WAMW 19 
 

CORAM : CALDER SM 
 

HEARD : 15 & 16 MAY 2003, 24 & 25 JULY 2003 
 

DELIVERED : 17 OCTOBER 2003 
 

FILE NO/S : PLAINT 23/001 
 

TENEMENT NO/S : M59/405 
 

BETWEEN : DARRYL JAMES DUKE 
(Plaintiff) 
 
AND 
 
DOUGLAS KIMBERLEY CABLE & 
MARK CABLE 
(Defendants) 
 

 
 

 

Catchwords: 

DAMAGES - Plaint for - Breach of contract 
PLAINT - For damages - Breach of contract 

Legislation: 

Nil 

Document Name:  <Dir>\[2003]WAMW19.doc   (CES) Page 1 



[2003] WAMW 19 
 

Result:  

Plaint dismissed 
 
Representation: 

Counsel: 
Plaintiff: In person 
Defendants: Mr A J Goldfinch 

Solicitors: 
Plaintiff: In person 
Defendants: Goldfinch & Co 
 

Case(s) referred to in judgment(s): 
 
Nil 
 
Case(s) also cited: 
 
Nil 
 

Document Name:  <Dir>\[2003]WAMW19.doc   (CES) Page 2 



[2003] WAMW 19 
CALDER SM 

THE PROCEEDINGS 

The Claim 

1  The claim of the plaintiff is based upon an alleged breach of contract.  
The remedy sought by the plaintiff is monetary damages, an order that the 
plaintiff is entitled to a 25 per cent interest in the product of the mining of 
a mining lease. Interest and costs are also claimed. 

2  In his statement of claim the plaintiff says that the defendant, 
Douglas Kimberley Cable ("the first defendant"), is and was at all material 
times the owner of mining lease 59/405 (" M59/405").  It is alleged that in 
March 2000 the plaintiff and the first defendant entered into an oral 
joint-venture agreement.  It is said that the parties agreed that the plaintiff 
was to operate the mine on M59/405 in exchange for which he would 
receive 25 per cent of the ore produced from the mine, less treatment 
costs.  It is said that the agreement was to commence on 3 April 2000, that 
the first defendant would pay the plaintiff $100 per day for every day 
worked and that upon completion of "Stage One", namely operations in 
respect of approximately 300 tons of ore from an exploration shaft, the 
plaintiff would have a first option to continue in the joint venture and 
continue to mine M59/405. 

3  It is said that it was agreed that if the plaintiff exercised the option, a 
formal joint-venture contract would be entered into, which contract would 
be in terms similar to those of the oral agreement.  It is said that it was 
implied that all major decisions concerning the mining operation would be 
made jointly between the parties.  It is further said that it was an express 
condition of the plaintiff entering into the oral agreement that if the first 
defendant entered into a finance agreement with an investor, the 
agreement would not be prejudicial to and would not financially 
overburden the mining operation as a whole.  The oral agreement is said 
to have been "documented and signed by the Plaintiff and the first-named 
Defendant on or about 27 March 2000".  The plaintiff then states that 
Stage One of the operations was commenced on 3 April 2000 and that he 
worked that stage of the operation to its completion. 

4  It is said that the plaintiff, around the end of June 2000, exercised the 
first option previously particularised. The plaintiff then claims that the 
plaintiff and the two defendants entered into a joint-venture agreement.  
That agreement is later referred to as the "joint-venture mining 
agreement" ("the JVMA").  It is said that the JVMA was between the first 
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defendant as owner of M59/405, the plaintiff as miner and operations 
manager and the second defendant as a miner and/or rounder.  Work 
under the JVMA was to be carried out in two stages, the first stage being 
development work.  It is said that the first defendant undertook, pursuant 
to the JVMA, to form a "Mining Joint Venture Pty Ltd known as 'the Joint 
Venture'".  The plaintiff was to be the operations manager and the Joint 
Venture was to pay the wages of each of the parties.  It is also said that the 
parties were entitled to specified percentages of the ore produced and/or 
treated. 

5  The statement of claim then alleges that the first defendant met with 
a person representing two companies that were interested in the project 
and that, in the presence of the plaintiff, the first defendant informed the 
representative of those companies of some of the rights and obligations of 
the parties under the JVMA.  The plaintiff says that a written investment 
proposal was received from the representative, that the plaintiff 
considered the proposal to be unworkable and told the first defendant so. 
It is alleged that the proposal was subsequently re-presented to him in an 
amended form which he considered to be workable.  The amendments 
were that the free carry rights to be received by the potential investor had 
been reduced from 20 per cent and 25 per cent to 10 per cent and 
15 per cent of the product of the mine on M59/405. 

6  It is alleged that the first defendant misled the plaintiff because the 
agreement entered into between the first defendant and the investor’s 
representative had not in fact been amended.  It is then said that the 
purportedly amended copy agreement presented to the plaintiff contained 
provision for payment of $50,000 by the investor companies to the first 
defendant, in consideration for which the first defendant would grant to 
the companies a 30 per cent equity in M59/405, a 51 per cent voting 
entitlement until the advance was repaid in full and free carry of 
10 per cent of the proceeds of the mine to be increased to 15 per cent 
when monthly proceeds exceeded $200,000.  It is claimed by the plaintiff 
that the agreement which was in fact signed between the first defendant 
and the two companies gave the companies an entitlement to free carry 
percentages of 20 per cent and 25 per cent in lieu of 10 per cent and 
15 per cent respectively as had been originally proposed. 

7  The statement of claim then sets out that on 13 September 2000 the 
plaintiff and the two defendants signed the JVMA, that the plaintiff 
subsequently commenced working on the mining lease and that gold and 
minerals were produced therefrom.  It is said that the first defendant 
breached the JVMA by failing to form a "mining joint venture Pty Ltd" 
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and that both defendants breached the JVMA by refusing to acknowledge 
the plaintiff's rights thereunder.  Particulars of those breaches are a refusal 
to supply copies of reports and data to the plaintiff, a failure to credit the 
plaintiff with 25 per cent of the ore or other product derived from 
M59/405and a failure to credit the plaintiff with a dividend.  It is then said 
that the first defendant also breached an express condition of agreement 
between the parties, namely, that the first defendant entered into a finance 
agreement with an investor which financially overburdened the mining 
operation as a whole, as a consequence of which the mining operation had 
failed to produce anticipated profit. 

8  In further and better particulars of loss and damage subsequently 
filed by the plaintiff, the plaintiff has set out some further detail of alleged 
breaches of the JVMA by the defendants.  Those breaches relate to the 
manner in which the mine was operated, the levels of production 
achieved, the failure to produce the potential profit, the failure to enable 
the plaintiff to know how much ore was being mined and treated or to 
give him access to assay results and particulars of gold produced and 
payments received for the gold.  In the further and better particulars of 
loss and damages the plaintiff then sets out the quantum of damages 
sought by him. 

The Defence 

9  The defendants deny that there was an oral agreement as alleged by 
the plaintiff, but state that, in any event, during the term of any agreement 
that did exist at the nominated time between the parties, there was not, as 
has been alleged, any finance agreement entered into between the first 
defendant and any investor.  It is conceded that on 27 March the plaintiff 
and the first defendant entered into a written agreement to mine M59/405.  
The terms of that agreement, according to the defence, are that mining 
operations would begin on 3 April 2000 with the commencement of 
"Stage One", being the mining from an exploration shaft of approximately 
300 tons of ore.  It is said that at the completion of Stage One the plaintiff 
had a first option to continue mining and to enter into a "formalised joint 
venture contract".  It is conceded that, pursuant to that agreement, the first 
defendant was to pay daily wages to the plaintiff and that the plaintiff was 
to receive 25 per cent of ore produced and to be responsible for 
25 per cent of treatment costs of the ore.  He was also to be provided with 
food and accommodation free of charge.  It is then said that the mine was 
worked in accordance with the agreement and that Stage One was worked 
to completion with the plaintiff working as a miner.  It is denied that the 
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plaintiff exercised the "first option" which, it is said, was, in any event, 
void and unenforceable as being an agreement to agree and as being 
uncertain; the uncertainty being that no terms of the first option were 
agreed or contained in the mining agreement.  It is then denied that, 
pursuant to the exercise of the first option, the plaintiff and the defendants 
entered into a joint-venture agreement in terms set out by the plaintiff. 

10  The first defendant concedes that there was a meeting held around 
July 2000 between the first defendant and the representative of the two 
companies and that the plaintiff was present at the meeting.  It is denied 
that the first defendant misled the plaintiff in respect of the agreement 
with the investing companies. The defendants admit that the first 
defendant had amended the proposed investment agreement to reduce the 
free carry percentages to 10 and 15 per cent, but says that the investor 
would not agree to such an amendment and that the first defendant 
therefore entered into an agreement with the original percentages of 20 
and 25 per cent included.  It is said that at that time there was no 
agreement then in existence between the plaintiff and the first defendant 
because the written agreement dated 27 March had come to an end upon 
the completion of Stage One and no further agreement had been entered 
into.  It is further said that, in any event, the plaintiff had no say as to the 
terms of any agreement between the first defendant and any investor 
because the plaintiff had no interest in the M59/405 which was the subject 
of the investment agreement. 

11  The defendants admit that on 13 September 2000 they signed the 
JVMA with the plaintiff.  It is also admitted by them that the plaintiff 
began working on the mining lease and produced ore.  They deny that 
they breached the JVMA and deny that the plaintiff suffered any loss or 
damage.  The defendants also deny that the first defendant breached the 
JVMA by entering into an agreement, which financially overburdened the 
mining operation as a whole.  They deny that the plaintiff has suffered any 
damage as a result of any such breach. 

12  In relation to the JVMA, the defendants say that it was entered into 
on the oral condition that it could only take effect if the two investment 
companies gave approval or consent to it and that no such consent or 
approval was given and that, therefore, the JVMA never came into effect.  
It is said, further, or in the alternative, that the JVMA was delivered as an 
escrow.  It is further or alternatively said that enforcement of the JVMA 
should be restrained and the defendants relieved from liability under it 
because it was entered into as a result of economic duress.  It is also 
alleged that the plaintiff had engaged in unconscionable conduct, that he 
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had exercised undue influence over the second defendant, that the JVMA 
should have been, but was not, executed by the investing companies, that 
the JVMA contained an express clause to the effect that it would not 
commence until it was registered against a tenement and that the JVMA 
depended for its operation upon the incorporation of a proprietary limited 
company and that no company was incorporated. 

13  It is further said by the defendants that if the JVMA did come into 
effect, the plaintiff had repudiated his obligations under the agreement and 
the repudiation was accepted in writing by the first defendant and that, 
accordingly, the JVMA was terminated. 

The Counterclaim 

14  By way of counterclaim the defendants seek various orders and 
declarations, including a restraint upon the plaintiff from enforcing the 
JVMA, an order relieving the defendants from liability under the JVMA 
and a declaration that the JVMA is at an end or that it is of no force or 
effect or is void and unenforceable.  An order is also sought that the 
plaintiff withdraw a caveat which he lodged in respect of the mining lease 
and that the Registrar be authorised to execute and register withdrawals of 
that caveat or of any other caveats lodged by the plaintiff against the same 
lease.  The counterclaim also seeks an inquiry as to any damage suffered 
by the first-named defendant as a result of the registration of the caveat 
and an order that the plaintiff pay any damages found on such inquiry. 

THE EVIDENCE 

On Behalf of the Plaintiff 

15  For purposes of establishing the existence of the first oral agreement 
between the parties to this action the plaintiff produced a document, being 
a memorandum addressed to the Department of Minerals and Energy, 
dated 24 March 2000, which informed the Department that "Mr Duke and 
Mr K Cable have entered into a joint venture".  It went on to say, in effect, 
that pursuant to the agreement between the named parties, the plaintiff 
was authorised to "obtain" and "use" such machinery, permits, authorities 
and rights to use "the land, plant, equipment and other ancillary rights" for 
purposes of mining M59/405. Douglas Kimberley Cable signed the 
document. 

16  The plaintiff also produced a letter dated 27 March 2000 signed, I 
find, by himself and the first defendant, which expressly purports to be an 
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agreement between the first defendant and the plaintiff to mine M59/405.  
It is says that they had agreed to commence "the operation" on 3 April 
2000 in respect of 300 tons of ore to be mined from an underlay 
exploration shaft.  It is said that that was to be known as Stage One of the 
operation and that, upon the completion Stage One, the plaintiff was to 
have first option to continue mining and to enter a formalised 
joint-venture contract which had been outlined in prior discussions.  It 
says that the first defendant is to pay to the plaintiff $100 per day to be 
deducted from the plaintiff's share of ore produced after it is treated and, 
further, that in return for doing the mining work the plaintiff is to receive 
25 per cent of the ore produced.  It also states that the first defendant is to 
be responsible for 25 per cent of the treatment costs on that 25 per cent of 
ore to be received by the plaintiff. 

17  The plaintiff said that plant and equipment was acquired and brought 
to the mine site.  He said that water was pumped from the shaft over a 
period of 10 to 14 days commencing on 3 or 4 April and that mining 
began around the end of April or early May 2000.  He said that on 2 May 
60 tonnes of ore were taken to the nearby battery at Payne's Find.  His 
evidence was that he then took a break and left the mine site, returning in 
mid-June 2000.  He gave evidence that on 29 June 2000 another 48 tonnes 
was taken to the battery which produced 590.5 grams of gold.  His 
evidence was that he subsequently returned to Perth and prepared a 
business plan (which was tendered in evidence) because, by that time, it 
had become evident that investor funds were needed to enable profitable 
mining to be undertaken.  He said that in August 2000 he attended a 
meeting between the first defendant and Mr Vegar who was representing 
two potential investors, namely, Highplus Holdings Pty Ltd ("Highplus") 
and Toronga Nominees Pty Ltd ("Toronga").  He said that at the meeting 
there was discussion, inter alia, as to whether or not an investment 
arrangement proposed by Vegar was viable.   

18  The plaintiff said that Vegar wanted for Highplus and Toronga a 
30 per cent free carry interest in whatever was produced by the tenement. 
The plaintiff said that, given that expected production costs would 
consume 60 per cent of the value of any gold or other minerals produced, 
it was not a viable proposition.  The plaintiff said that following that 
meeting the first defendant showed him a unexecuted copy of an amended 
agreement and told him that the agreement, as amended in that copy, had 
been entered into between the first defendant and Highplus and Toronga 
whereby those two companies would be entitled to free carry interests of 
10 per cent of the production, rising to 15 per cent of the production, the 
latter per cent only becoming payable where monthly production reached 
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$200,000 in value.  The plaintiff said that he was later to discover that an 
agreement had been signed by the first defendant and Highplus and 
Toronga which in fact provided for the two companies to receive 
percentages of 20 per cent and 25 per cent respectively in lieu of 
10 per cent and 15 per cent.  He said that until he saw the agreement he 
had been of the belief, based upon what the first defendant had told him, 
that the entitlements of Highplus were to be only 10 per cent and 
15 per cent respectively, which the plaintiff considered was "workable".  
The agreement executed by Highplus and Toronga, together with the 
unexecuted amended copy of that agreement were tendered in evidence. 

19  The plaintiff said that he subsequently entered into a joint-venture 
agreement between himself and the two defendants dated 13 September 
2000 ("the JVMA").  He then gave evidence as to the contents of that 
document and as to his understanding of its effect.  The JVMA was 
stamped on 29 September 2000.  It related to mining on M59/405. 

20  The JVMA contains a number of clauses, which are of particular 
relevance.  In cl 1 "Commencement Date" is defined to mean "the date 
seven days from the date of execution of this agreement".  For purposes of 
these reasons, it can be taken that the document was executed by the 
plaintiff and the defendants on 13 September 2000, although it is a fact 
which was proved in evidence that the person who purported to sign as a 
witness to the signature of Mark Cable had placed his signature on the 
document before it was signed by Mark Cable, and that the “witness” was 
not present at the time when Mark cable did sign it. I do not know when 
Mark Cable signed it. "Joint Venture" is also defined to mean "the 
Management Company established pursuant to clause 5 and clause 6".  
"Mining Lease" is defined to mean M59/405; "Operations" is defined to 
mean "all activities conducted by the Miner for the purposes and under the 
terms of this Agreement for the completion of the Works". 

21  In the recital to the agreement the plaintiff is described as "The 
Miner", the first defendant is described as "The Owner" and Mark Cable 
is described as "Cable".  "Party" is then defined in cl 1 as meaning the 
"Owner or the Miner or either of them together …".  "Stage I" is defined 
as meaning "the four-month period specified in clause 4.1 of this 
Agreement" and "Stage II" means "the period as set out in clause 4.1 of 
this agreement as commencing after and subject to the completion of 
Stage I hereof". 

22  Clause 3 of the agreement grants to the "Joint Venture" an exclusive 
right to enter and undertake the "Works" in conformity with the 
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agreement on M59/405.  Clause 3.3 says that at the "Commencement 
Date" the "Joint Venture's" agents and employees are entitled to enter and 
commence work on M59/405.  Clause 4.1 then describes the previously 
referred to "Stage I" consisting of "development work".  It then says that 
Stage II is to commence at the end of Stage I and to be "of ongoing 
duration".  Clause 4.1 says that during all stages "the Joint Venture shall 
conduct the Operations …". 

23  There then follows, in cl 5 and cl 6, covenants on the part of the 
owner and the "Joint Venture".  Pursuant to cl 5.1, cl 5.2 and cl 5.3, the 
owner is to make himself available for work "while the operation is being 
operated by the Joint Venture", he is to "be responsible for forming a 
Mining 'Joint Venture' Pty Ltd hereafter known as the Joint Venture".  
The owner also covenants to "promote the Joint Venture to the best of his 
ability". 

24  Pursuant to cl 6 the "Joint Venture" covenants to manage the mine 
"… (in the form of a Pty Ltd Company) and the Miner will run the Joint 
Venture in the capacity of operations manager.  All Parties in this 
Agreement will sit on the board of directors".  Clause 6 then goes on to 
provide that the Joint Venture will be able to use the owner's machinery 
and equipment free of charge but that it is to pay for breakages and 
maintenance, that the Joint Venture is to pay each of the miner, the owner 
and Cable $100 a day for each day worked and that the Joint Venture is to 
be responsible for all mining costs, including accommodation, food, 
wages, insurance.  The Joint Venture also covenants to supply copies of 
mining reports and data to the parties and to promote the Operations. 

25  The plaintiff then covenants, in essence, to work as the "Joint 
Venture Operations Manager" and to be in charge of the "Works" under 
the agreement. 

26  Clause 9 contains "covenants" of the plaintiff and the two defendants 
to the effect that in return for each of them performing the obligations 
undertaken by each of them there be an entitlement to specified 
percentages of the ore produced or treated and an entitlement to a 
specified number of votes in the "Joint Venture".  There is also a 
"covenant" that a yearly dividend is to be paid to the "shareholders".  
There is no express definition of "shareholders" within the agreement. 

27  There is then provision (cl 10) for the "Joint Venture" to insure plant 
and equipment, the parties against liability for death or injury to any 
person, employees for personal injury, including workers compensation, 
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with all such insurance policies to be in place prior to the commencement 
date.  Clause 11 then says that the Joint Venture is to compromise, settle 
or defend at its expense any claim made or action brought against the 
Joint Venture or the parties arising from the performance of the work or 
the operations and that the Joint Venture is to indemnify the parties 
against all claims, demands, losses, etcetera, arising out of injury or death 
of any person and damage or destruction of any property caused by 
performance of the works by the miner or the presence of the miner on 
M59/405.  Clause 13.1 provides that subject to the terms of the agreement 
all costs and expenses incurred on behalf of the Joint Venture in the 
conduct of the operations are to be paid by the Joint Venture.  Clause 15 
provides for "withdrawal and termination". 

28  In clause 17.2 it is said (where relevant) "… this Agreement is 
subject to and shall not commence until this Agreement has been 
registered against the Mining Lease (M59/405) pursuant to the provisions 
of the Act".  In cl 1.1, "Act" is defined as the Mining Act 1978 (WA). 

29  Clause 22.1 says that the parties acknowledge that the JVMA 
constitutes the entire agreement between them and says that the agreement 
is to take effect according to its tenor.  It further says that no variations or 
modifications of the agreement are to have any effect unless in writing 
and duly executed by all parties.  Consistently with that, cl 27.1 says that 
the agreement may be amended or waivers of the terms given only upon 
unanimous written agreement of the parties.  There was no evidence 
before me of anything, which could constitute a written variation, or 
modification of the JVMA for purposes of cl 22.1, or an amendment or 
waiver for purposes of cl 27.1. 

30  The plaintiff said in evidence that he signed the JVMA only after the 
first defendant had given him a verbal assurance that the agreement that 
Cable had entered into with Highplus and Toronga would not "kill" the 
mining operation. 

31  The plaintiff said that on the day after the signing of the JVMA he 
went to work on the mine.  He said that he obtained plant and equipment, 
began pumping water from the pit - which took eight weeks - then began 
mining in the old drive.  He said that he worked for 34 or 35 days until 
about 10 January 2001 when he went to Perth.  He said that in about mid 
or late January he was "sacked" by the two defendants.  He said that the 
reason given for his sacking was that his work as a miner had not been 
satisfactory.  He said that he had been paid nothing for his work to that 
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time.  The plaintiff produced assay results, which indicated that ore had 
been produced and processed and gold, recovered. 

32  It was the plaintiff's evidence that on about 1 June 2000 he had 
exercised his option pursuant to the first agreement to continue the joint 
venture mining arrangement on the tenement.  He said that that was why 
he produced the business plan or proposal (exhibit F) which, he said, he 
gave to the first defendant and which, he said, the first defendant gave or 
showed to a number of other persons with a view to attracting investors to 
the venture.  The plaintiff gave evidence that he had seen handwritten 
notes which the first defendant had given to a Mr Winzer (who gave 
evidence for the plaintiff), which indicated that the first defendant was 
offering to potential investors an interest in the venture at a cost $15,000 
for each 5 per cent interest. 

33  The plaintiff gave evidence of his past experience as a miner and of 
the basis upon which he had estimated his damages. 

34  During cross-examination, he said that the first agreement had had 
no express termination date and that it simply progressed into the JVMA.  
He agreed that the first defendant had paid wages and all other expenses 
pursuant to the first agreement.  He said that at the end of June 2000 he 
had exercised the option, which he held pursuant to the first agreement by 
telling the first defendant that he wanted to continue with the operation. 

35  In relation to the JVMA, he agreed that mining could not proceed 
unless money was introduced by investors.  He agreed that he had said to 
the two defendants on 13 September that he would not commence work 
on the mine if they did not sign the JVMA.  He agreed that no corporation 
had ever been formed or registered for purposes of the JVMA. 

36  Mr Winzer gave evidence on behalf of the plaintiff. His evidence 
was to the effect that the first defendant had offered him an opportunity to 
“invest in the Daffodil Mine" at a cost of $15,000 for each 5 per cent 
share.  He said that he paid, in effect, $30,000 to Kimberley Cable for a 
10 per cent share in a joint venture.  Later in his evidence, however, he 
said that, under the agreement with the first defendant, he (Winzer) was to 
acquire an interest in M59/405.  He produced an agreement (exhibit Z) 
dated 23 October, signed by the first defendant and himself.  In par 1 the 
first defendant agreed that, in consideration of payment of a specified 
amount by Winzer, Winzer was to be granted an equity in M59/405 and in 
three prospecting licences. 
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37  The plaintiff also called Mrs Morr who gave evidence about having 
observed the defendant frequently at her roadhouse during parts of 1999 
and 2000, being the time when he was working on the mine.  She said that 
she had never seen him drunk.  The plaintiff's witness, Mr Keene, gave 
some evidence about the plaintiff's competence and experience as a miner.  
He said that he had signed as a witness to each of the three parties to the 
JVMA but that he had not seen Mark Cable place his signature on the 
document.  He said that Mark Cable had not been present when he 
(Keene) signed the JVMA as a purported witness to that signature.  
Evidence was also given on behalf of the defendant by Mrs Taylor, the 
owner at all material times of the Payne's Find battery and a previous 
owner and miner of M59/405.  She gave evidence about certain aspects of 
the mining of the lease and also gave evidence concerning past gold 
production.  The plaintiff's last witness, Mr Elliott, produced records 
relating to the refining of gold produced from M59/405 during the 
relevant period. 

38  The defendants elected to make a no case submission and call no 
evidence. 

THE NO CASE SUBMISSION 

Submission of the Defendants 

39  Mr Goldfinch submitted that because, contrary to the JVMA, there 
had been no registration of the JVMA under the Mining Act and because 
there had never been incorporation of any company to constitute the 
"Joint Venture", the JVMA had never come into effect.  He further 
submitted that the "financial overburdening" alleged by the plaintiff had 
no application to the JVMA, it being attributable, if at all, only to the first 
agreement. It is argued that, in any event, the agreement between the first 
defendant and Highplus and Toronga provided that in part consideration 
for an advance of $50,000 Highplus and Toronga were to be granted an 
equity in M59/405 and three prospecting licences.  That, Mr Goldfinch 
said, did not constitute any part of the JVMA.  He said that it pre-dated 
the JVMA and that, further, when it was signed, namely 8 September 
2000, the first agreement between the plaintiff and the first defendant was 
at an end.  In that regard, he referred to cl 22.1 of the JVMA which 
constitutes the JVMA as an entire agreement.  He also relies upon cl 27.1. 

40  Mr Goldfinch points to the fact that under the JVMA all but one of 
the obligations owed to the parties are owed by the Joint Venture, ie, the 
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company to be incorporated.  For example, it is the Joint Venture and not 
the parties, which is to conduct the "Operation".  Operations are to be 
managed by the Joint Venture corporation.  He referred to the obligations 
of the future corporation set out in cls 6 to 13 of the JVMA. 

The Plaintiff's Submissions 

41  The plaintiff submits that the JVMA was enforceable.  He says that 
despite the provisions of cl 17.2, the agreement did take effect.  The 
JVMA had been stamped by Mark Cable.  He says that the JVMA had 
begun to operate  - that being evidenced by the fact that both he and the 
defendant had purported to conduct themselves in accordance with it’s 
terms.  In particular, he pointed to the provisions of cl 5 to cl 8 and said, 
in effect, that work had been commenced in accordance with the intention 
and understanding of all of the parties to the JVMA. He argued that the 
fact that a caveat had been lodged by himself and by one of the 
defendants, both of which caveats had been accepted and registered by the 
Department, indicated that there was an interest, which had arisen 
pursuant to the JVMA that could be protected by a caveat. The plaintiff 
also argued that despite the non-registration of the JVMA, by their 
conduct in allowing work to proceed substantially in accordance with the 
terms of the JVMA and as if it had commenced and become operative, the 
defendants are estopped from denying that at all material times the JVMA 
had come into effect and was enforceable. He refers to the amount of time 
spent and the amount of work performed and the role played by himself 
on the tenement. He submitted that at all times the first defendant by his 
conduct towards the plaintiff and by his dealings with potential and actual 
investors and by his use of the business plan prepared by the plaintiff, the 
first defendant clearly acknowledged the existence of and the coming into 
effect of the JVMA. He also argues, in effect, that the JVMA included a 
provision which prohibited the first defendant from entering into any 
financial agreement which would make the JVMA mining venture not 
viable. 

CONCLUSIONS 

42  In my opinion, the plaintiff does not have a case against the 
defendants based upon his statement of claim and the evidence presented 
in support of it.  The evidence establishes that there were two separate 
agreements to which the plaintiff and Douglas Kimberley Cable were both 
parties.  They were the only parties to the first agreement.  They were not 
the only parties to the second agreement (the JVMA).  Mark Cable was 
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also a party to the JVMA.  The JVMA constituted an enforceable 
agreement between the three parties.  The two agreements were each 
separate and entire agreements.  The JVMA was not an extension or a 
variation of the first agreement.  None of the terms of the initial oral 
agreement were included in the JVMA. By the time the JVMA was 
executed the first agreement was at an end.  It had come to an end upon 
completion of the work undertaken by the plaintiff pursuant to its terms.  
Even if it could be said, as is alleged by the plaintiff in the statement of 
claim, that the JVMA was entered into as a consequence of the plaintiff 
exercising a "first option" following completion of the agreed work under 
the first agreement, the JVMA was a new and separate and different 
agreement between different parties.  That it was a separate and an entire 
agreement is made clear by the express terms of cl 22.1.  The validity, the 
effect of, the terms of and the operation of the JVMA were in no way 
connected to or dependent upon any rights or obligations which may have 
arisen between the plaintiff and the first defendant pursuant to the first 
agreement.  There is no direct or indirect evidence capable of supporting a 
finding that, pursuant to cl 22.1 of the JVMA, there was any variation or 
modification of the JVMA which was in writing and duly executed by all 
of the parties, nor of any amendment or waiver of the terms of the JVMA 
contained in a unanimous written agreement by the parties as provided for 
in cl 27.1. 

43  The agreement which the first defendant made with Highplus and 
Toronga was not made until after the first agreement had come to an end 
when the work which was to be performed by the plaintiff pursuant to that 
agreement had been completed.  There was no provision, express or 
implied, within or arising from the terms of the JVMA, which prevented 
the first defendant from entering into the financing agreement with 
Highplus and Toronga.  There was, therefore, no breach of the JVMA, as 
alleged by the plaintiff in par 24 of the statement of claim, and it cannot 
therefore be established, as is claimed by the plaintiff, that that was a 
breach of an express condition of the JVMA as a consequence of which 
the plaintiff suffered damage.  It necessarily follows that the because the 
agreement with Highplus and Toronga was not entered into during the life 
of the first agreement, it could not and did not constitute in any way a 
breach of the first agreement. 

44  In relation to the JVMA, I agree with the submissions of 
Mr Goldfinch which were to the effect that although the JVMA was, 
subject to compliance with it’s terms, an enforceable agreement between 
the plaintiff and the defendants, it never became operative because a most 
fundamental and essential part of it, namely, incorporation of a Joint 
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Venture company, never occurred.  The incorporation of a company was, 
in my opinion, such a fundamental aspect of the agreement that the 
agreement was incapable of being performed in the intended manner 
without it being done.  It was the company, which was to conduct the 
Operations and to manage the Operations.  It was the company that was to 
make payments of wages and to provide for the accommodation of the 
plaintiff and the two defendants in return for services provided by them.  
It was the company that was to bear responsibility for maintenance and 
repairs to machinery and equipment.  The company was to be responsible 
for insurance arrangements.  There was provision for the company to be 
responsible for any claims or actions brought against the plaintiff or the 
two defendants in connection with the Operation and Works to be carried 
out pursuant to the JVMA.  All costs and expenses incurred by or on 
behalf of the company arising from the JVMA were to be paid by the 
company. 

45  I also agree with counsel for the defendants that because the JVMA 
was not registered pursuant to the provisions of the Mining Act, as cl 17.2 
of the JVMA states, the JVMA never began to operate. That was a 
fundamental term of the JVMA. As is the case with the express 
requirement in the JVMA relating to incorporation of a Joint Venture 
company, there was no variation or modification or amendment or waiver 
of that term of the agreement as may have been permitted and required by 
cl 22.1 and cl 27.1 of the JVMA. 

46  I find, therefore, that the JVMA never commenced to operate and 
that none of the breaches of the JVMA, as alleged by the plaintiff and 
which form the basis of his claim for damages, have been proved to the 
required standard.  There is no case for the defendants to answer.  The 
plaint must be dismissed. 

The Counterclaim 

47  I did not hear any submissions in respect of the counterclaim and, 
accordingly, make no decision or ruling or comment about it.  The 
counterclaim is still a matter which is properly before me and upon the 
application of either party I will hear submissions in respect of it. 
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