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1. At 5.30pm on 7th February 2002, Fleetdale Pty Ltd (“the Applicant”) marked 

out land situated at Jillewarra near Meekatharra. 

 

2. On 8th February 2002, the Applicant lodged with the Meekatharra Mining 

Registrar (“the MR”) applications for Prospecting Licences 51/2442 & 2443 

(the PL’s”) 

 

3. The land upon which the PL’s were marked out and applied for are identical 

with the late Prospecting Licences 51/2234 & 2235 (“the former PL’s”).  The 

former PL’s were held by Western Resources & Exploration Pty Ltd 

(“Western Resources”). 

 

4. Produced into evidence were copies of the MR’s and the Department of 

Mineral and Petroleum Resources Registers (“the Registers”) for the former 

PL’s. 

 

5. The Registers for the former PL’s reveals that at 3.25pm on 7th February 

2002, Surrender 761H/012 and Application for Copy Document 107H/012 in 

lieu of lost licence document in respect to Prospecting Licence 51/2234 and 

Surrender 762H/012 (“ the Surrenders ”) and Application for Copy 

Document 108H/012 was lodged in lieu of lost licence document in respect 

to Prospecting Licence 51/2235 was lodged with the Department of Mineral 

and Petroleum Resources in Perth (“ the Department ”).   

 

6. On 15th March 2002, Michael Francis Madigan (“the Objector”) lodged with 

the MR, Objections 42 and 42/012 (“the Objections”) in respect to the 

applications for the PL’s.  The Applicant’s grounds for the Objections as 
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filed with the MR are in somewhat confusing terms but were clarified by the 

Objector at the hearing. 

 

7. In essence the Objector’s grounds of the Objections to the grant of the PL’s 

are: 

i. The former PL’s were still current (live) when the ground was pegged.  

Therefore no ground available.  Staff at Kalgoorlie Mines Department 

confirmed by phone that no surrender had been received at 

Meekatharra. 

ii. The Applicant has same mailing address as previous holder of the 

former PL’s and therefore may contravene s.45 of the Mining Act. 

 

8. The Objector seeks relief that I refuse the Applicant’s applications for the 

PL’s.  

 

9. The Objector appeared in person at the hearing.  Mr Geoff Hayes (“Mr 

Hayes”), a director of the Applicant was granted leave to appear at the 

hearing.  

 

10. In respect to the second ground of the Objection, the Objector submits that as 

the address of the Applicant shown on the applications for the PL’s is the 

same as that shown in the Registers for Western Resources, the holder of the 

former PL’s, that is PO Box 6430, East Perth WA  6892, there must be a 

relationship between the Applicant and Western Resources.  Accordingly, the 

Objector submits that the Applicant is in breach of s. 45(2) of the Mining 

Act. 
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11. The Objector produced no evidence of any sort to support such a proposition 

and relied upon his mere suspicion that the same address must infer a 

relationship prohibited by s. 45 of the Mining Act. 

 

12. The Applicant produced into evidence the affidavit of Graham Alfred Hawks 

(“ Mr Hawks ”) who deposes that Western Resources is his private company 

and he is the sole director and secretary. Mr Hawks also deposed the 

Applicant held no interest in the former PL’s.  In explanation as to why the 

same postal address appears on the application for the PL’s, Mr Hawks 

deposed that he is an exploration consultant and various companies use his 

postal address and his services. 

 

13. Mr Hayes gave evidence that the Applicant has or has had no interest in the 

former PL’s or Western Resources. 

 

14.  I accept the evidence of the Applicant as to why the same postal address as 

Western Resources appears on the application for the PL’s.  There has been 

no evidence produced by the Objector that satisfies me that the Applicant is 

in breach of s. 45(2) of the Mining Act.  The mere use of a common postal 

address, tenement consultant or lawyer does not, without further evidence, 

amount to the contravention of s. 45(2) of the Mining Act.  Accordingly, the 

second ground of the Objection will be dismissed. 

 

15. The first ground of the Objection relates to the surrender of the former PL’s 

by Western Resources.  It is the contention of the Objector that the 

Surrenders of the former PL’s by Western Resources did not comply with the 

Mining Act and Regulations and is, therefore, invalid. 
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16.  The Objector submits that, if that is held to be the case, the land applied for 

by the Applicant was not available for mining at the time of marking out and 

the applications for the PL’s cannot be granted.  

 

17. The Registers for the former PL’s reveal that the former PL’s were granted 

on 11 February 1998 and were to expire on 10 February 2002. The Registers 

for each of the former PL’s are noted in page 4 under Encumbrances with the 

information previously stated at paragraph 5 of this judgment. 

 

18. Precisely, what occurred at the Department when Western Resources lodged 

the Surrenders of the former PL’s has not been subject to direct evidence, as 

neither the Applicant nor the Objector has not called those involved. 

 

19. However, a reading of copies of the Registers produced into evidence by the 

Applicant and the Objector and the content of written submissions by the 

Applicant make it clear what occurred. 

 

20. The written submissions from the Applicant included a letter from Ms Isobel 

McCaugh, an officer of the Department dated 16th August 2002 (“the Letter”) 

to the Applicant setting out, at the request of the Applicant, the sequence of 

events that occurred in respect to the lodgment of the Surrenders of the 

former PL’s.  The contents of the Letter state: - 

 

“Dear Sir 
 
SURRENDERS 761h/012 AND 762h/012 AFFECTING PROSEPCTING 
LICENCES 51/2234 AND 51/2235 
 
I refer to your letter dated 8 August 2002 in which you referred to the 
Warden’s Court hearing of applications for Prospecting Licences 51/2442 
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and 51/2443 by Fleetdale Pty Ltd and in which you requested certain 
information. 
 
The following is the Department’s position in relation to applications for 
Prospecting Licences 51/2442 and 41/2443: 
 
• The ground the subject of applications for Prospecting Licences 51/2442 

and 51/2443 was marked out at 5.30pm on 7 February 2002 and lodged 
with the Mining Registrar at Meekatharra on 8 February 2002. 

 
• The ground the subject of applications for Prospecting Licences 51/2442 

and 51/2443 was previously held as Prospecting Licences 51/2235 and 
51/2234 by Western Resources & Exploration Pty Ltd. 

 
• Surrenders 761H/012 and 762H/012 were lodged by Graham Alfred 

Hawks (the sole director of Western Resources & Exploration Pty Ltd) at 
3.25pm on 7 February 2002 at the Department’s head office in Perth. 

 
• As Mr Hawks was unable to locate the original licence documents for 

Prospecting Licences 51/2235 and 51/2234 he submitted Applications for 
Copy Document No's. 167H/012 and 168H/012 and lodged these with the 
requisite fee of $120.00 at the same time and date as the surrender 
documents 

 
• It was the registering officer’s view that Regulations 43 and 105 of the 

Mining Act 1978 had been satisfied and the surrenders and copy 
documents were accordingly registered on the titles as at 3.25pm on 7 
February 2002 (as per Section 103A). 

 
• It is generally not the practice of the Department to issue a copy licence 

document if an application for copy licence is lodged with a surrender 
document.  Furthermore applications for copy documents are regularly 
lodged at the same times as other dealings, eg. transfers, mortgages with 
the copy licence being registered as at the same time and date as the 
transfer or mortgage. 

 
Hoping the above meets your requirements. 
 
Yours faithfully” 
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21. On the basis of the content of the Letter, the Objector submits that as 

Western Resources has lost the original Instruments of Licence, lodged with 

the Department the Surrenders of the former PL’s and applied to the 

Department for a copy of the Instrument of Licence, which has never been 

issued by the Department, the Surrenders of the former PL’s have not 

complied with the Mining Act and Regulations. The Objector further submits 

the former PL’s were not lawfully surrendered prior to the date at which they 

expired, and, therefore, the land applied for was not open for mining. 

Accordingly, the Objector says the applications for the PL’s should be 

refused. 

 

22. The Applicant submits that the former PL’s were surrendered in accordance 

with the Mining Act and Regulations and adopts the contents of the Letter 

from the Department dated the 16th August 2002 as being a correct 

interpretation and application of the law by the Department in support of his 

application for the grant of the PL’s. 

 

23. In my opinion, the Objector is correct to bring the Objections on the basis 

that what is reflected in the Registers of the Department does not reflect that 

the Surrenders of the former PL’s lodged by Western Resources complied 

with the Mining Act and Regulations.  

 

24. The grant of a prospecting licence is provided in s. 40(1) of the Mining Act. 

The issue of an Instrument of Licence following the grant of a prospecting 

licence is provided in r. 13 of the Mining Regulations. 

  

25. There has been no issued raised by either the Applicant or the Objector that 

the Instruments of Licence for the former PL’s were not issued by the 
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Department at sometime after the grant of the former PL’s in 1998. In any 

event, it can be inferred from the content of the affidavit of Mr Hawks and 

the Letter from the Department that Western Resources made application for 

the issue of copy of the Instrument of Licence for the former PL’s due to the 

original having been lost. 

 

26. The surrender of a mining tenement, including a prospecting licence, is 

provided in s. 95(1) of the Mining Act which states: 

“Surrender of mining tenement 
 
 95. (1) Subject to this Act the holder of any mining tenement may, in the 
prescribed manner and on payment of the prescribed fees, surrender the 
tenement in whole or in part.” 
 

27. The manner in which a mining tenement, including a prospecting licence, is 

to be wholly surrendered is regulated by r. 43(1) of the Mining Regulations 

which provides: 

 

“Application for Surrender of Mining Tenement 

 

43 (1). The holder of a mining tenement wishing to surrender in whole such 

tenement shall execute surrender in the form No. 12 in the First Schedule and 

shall lodge the surrender with the instrument of lease or licence (if issued). ” 

 

28. Where an instrument of licence is lost, destroyed or obliterated an application 

for the issue of a copy of the instrument of lease or licence can be made to 

the Department. The provisions of r. 105 of the Mining Regulations state: 

 
“Application for copy document 
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105. Where any instrument of lease or licence or other document issued 
by the Department is lost, destroyed or obliterated, the person to 
whom such instrument or document was issued or some other 
person having knowledge of the facts and circumstances may lodge 
an application in the form No 29 in the First Schedule with the 
prescribed fee for a copy of the instrument or document to be 
issued, and a certified copy shall be issued.” 

 

29. The Applicant submits that the words “(if issued)” contained in r. 43(1) of 

the Mining Regulations is applicable to the provisions of r. 105 of the Mining 

Regulations and permits the registration of a surrender of a mining tenement 

that has been lodged without the instrument of licence or lease provided an 

application for a copy of the instrument of licence or lease has been made to 

the Department. 

 

30. That also appears to be the view maintained by the Department as expressed 

in the Letter.  With respect to the Applicant and the Department, I do not 

agree. 

 

31. In my opinion, the words “(if issued)” as contained in r. 43(1) of the Mining 

Regulations intends to excuse the holder of a mining tenement who lodges a 

surrender of the mining tenement from compliance with the provisions of 

that regulation where the Department has not issued the original 

instrument of licence following the order for the grant of the mining 

tenement by the Warden or Mining Registrar. 

 

32. Accordingly, the words “(if issued)”, as contained in r. 43(1) of the Mining 

Regulations, does not excuse the Department from compliance with the 

provisions of r. 105 of the Mining Regulations. 

 

Document Name:  Fleetdale Pty Ltd v Madigan [2003] WAMW 20 Page 10 



[2003] WAMW 20 
 

33. I also note the words (“if issued”) are also used in r. 75(a) of the Mining 

Regulations. The context in which the words (“if issued”) are used in r. 75(a) 

of the Mining Regulations reinforces my opinion as to the interpretation of 

those words as previously noted. 

 

34. The provisions of r. 105 of the Mining Regulations clearly apply to obtaining 

a copy of instruments of lease and licence after the original issue of the 

instrument of lease or licence by the Department and not before.  It is a 

non-sense to interpret these the provisions of rr. 43(1) and 105 any 

differently particularly when the words of r. 105 provide: 

“105. Where any instrument of lease or licence …………… issued by the 
Department is lost, destroyed or obliterated………….” (my emphasis). 
 

35.  The question that then arises is whether the Surrenders lodged by Western 

Resources and registered by the Department was done so in contravention of 

the Mining Act and Regulations due to the failure of the Department to issue 

the copy Instruments of Licence of the former PL’s to Western Resources 

and for Western Resources to then surrender the Instruments of Licence of 

the former PL’s to the Department. If so, are the Surrenders of the former 

PL’s invalid? 

 

36. It would appear to be the case that the Department is of the opinion that there 

was compliance with the relevant statutory requirements for the Surrenders 

of the former PL’s and the surrender of the Instruments of Licence for the 

former PL’s by Western Resources as confirmed in the fifth dot point of the 

Letter. 

 

37. The High Court in Project Blue Sky Inc v Australian Broadcasting 

Authority (1998) 194 CLR 355 at 388-391 said: 
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“An act done in breach of a condition regulating the exercise of a statutory 

power is not necessarily invalid and of no effect. Whether it is depends 

upon whether there can be discerned a legislative purpose to invalidate 

any act that fails to comply with the condition. The existence of the 

purpose is ascertained by reference to the language of the statute, its 

subject matter and objects, and the consequences for the parties of holding 

void every act done in breach of the condition.”     

       

  

38. The provisions of s. 103A of the Mining Act and r. 107A of the Mining 

Regulations makes provision for, and regulates, the lodgement and 

registration of specified instruments including instruments of surrender. 

 

39. Further, s. 103A(3) of the Mining Act provides for specified instruments to 

be accepted for provisional lodgement provided the defect or error in the 

instrument is capable of correction. An authorized officer of the Department 

may likewise reject instruments that are defective or erroneous. 

 

40. Section 103A(5) of the Mining Act provides for the creation of legislation to 

give effect to provisional lodgement of instruments. 

 

41. Regulation 107A of the Mining Regulations outlines the procedure on 

acceptance of a defective or erroneous instrument for provisional lodgement. 

 

42. It can be inferred from the Letter, that the Department did not consider the 

lodging of the Surrenders of the former PL’s without the Instruments of 
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Licence was a breach of s. 95(1) and 103A(1) of the Mining Act and r. 43(1) 

of the Mining Regulations, when clearly it was. 

 

43. What is clear from the above legislation is that the lodgement of instruments 

that are defective or erroneous does not make them invalid, subject to the 

instrument being capable of correction within a prescribed time frame. The 

defective or erroneous instrument that is not corrected within the time frame 

is then invalid and rejected by the authorized officer. 

 

44. The consequence in this case, to the Surrenders of the former PL’s by 

Western Resources, if the Department regards the lodgement of the 

Surrenders as invalid, is that the former PL’s would be no longer regarded as 

surrendered. Rather the former PL’s would have expired on 10th February 

2002. Accordingly, the applications for the grant of the PL’s would then be 

refused as the land was not available for mining at the time of marking out.  

 

45. It would appear to be the case that the Department are of the opinion that 

there was “substantial compliance” with the relevant statutory requirements 

of both surrender of the former PL’s and the Instruments of Licence by 

Western Resources as stated in the fifth dot point of the Letter. 

 

46. The provisions of the Mining Act and Regulation in this State requires those 

that seek to apply for the grant of mining tenements to ensure that there is 

strict compliance with the provisions of the legislative regime. Failure to do 

so proves fatal to applications for mining tenements. 

 

47. Therefore, it is imperative that those charged with responsibility to 

administer the provisions of the Mining Act and Regulations in this State also 
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ensure they strictly comply with the same legislative regime.  Failure to do so 

will result in the undermining of the intentions, integrity and accuracy of the 

administration of the Mining Act and Regulations by those who use it and, as 

in this case, give rise to what is otherwise avoidable litigation. 

 

48. The Registers of the Department should accurately reflect all dealings with a 

mining tenement including when the surrender of a mining tenement has 

occurred, according to law, and when an application for a copy instrument of 

licence or lease has, not only been applied for but also when it has been 

issued. These particular provisions are designed to alert the public dealing 

with mining tenements of the current status of the mining tenement but also 

to alert them of the fact that the original instrument of licence may be in the 

hands of a person not authorised to possess it. 

 

49. Further, the accurate reflection of all dealings with mining tenements in the 

Registers of the Department assist those who wish to engage in mining 

within this State of what land is available, likely to be available or will be 

available for mining in accordance with the laws of the State. The Registers 

of the Department are a public record and as such must be accurately 

maintained for the public to have confidence in its content and ultimately the 

system that it reflects.  

  

50. In my opinion, the Department were entitled to accept from Western 

Resources the lodgment of the surrenders of the former PL’s pursuant to s. 

103A(3) of the Mining Act as a Provisional Lodgment until the Department 

issued the copy instrument of licence pursuant to r. 105 of the Mining 

Regulations. Upon issue of the copy Instruments of Licence for the former 

PL’s the Provisional Lodgment would become registered in accordance with 
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s. 103A(1) of the Mining Act and r. 107A(1) of the Mining Regulations and 

the former PL’s surrendered according to law. 

 

51. I do not accept, for those reasons, the suggestion in the fifth dot point of the 

Letter from the Department dated 16 August 2002 that there was compliance 

with either r. 43 or 105 of the Mining Regulations. 

 

52. The Letter suggests to me that there seems to be some misunderstanding by 

officers of the Department as to what the word “shall” means.  That is made 

clear by the last dot point of the Letter from the Department which states: 

 

“It is generally not the practice of the Department to issue a copy licence 

document if an application for copy licence is lodged with a surrender 

document.”  

 

53. If it is the view and practice of the Department that they have a discretion 

and are not obliged by the Mining Act and Regulations to issue a copy 

instrument of licence when applied for at the time of lodgment of surrender 

of a mining tenement then it must follow that the Department, likewise, can 

exercise its discretion not to seek payment of the application fee for a copy 

instrument of licence, which was at the time, $120.00. 

 

54. Section 56 of the Interpretation Act defines the meaning of the word “shall” 

to mean: 

“ “May” imports a discretion, “shall” is imperative 
 
56. (1) Where in a written law the word “may” is used in conferring a 
power, such work shall be interpreted to imply that the power so conferred 
may be exercised or not, at discretion. 
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 (2) Where in a written law the word “shall” is used in conferring a 
function, such word shall be interpreted to mean that the function so 
conferred must be performed.” 

 

55. Accordingly, upon receipt of the application for copy of the Instruments of 

Licence by Western Resources in respect of the former PL’s, the Department 

had no discretion but to issue the copy Instrument of Licence provided they 

were satisfied there was compliance with r. 105 of the Mining Regulations. 

The issue of the copy Instruments of Licence must occur after application, 

irrespective of the practical implication of what will happen to the copy 

Instruments of Licence at surrender. 

 

56. A surrender of mining tenement can only be registered without production of 

the instrument of licence or lease if the Department has not issued the 

instrument after the order for its grant.  Where the instrument has been 

issued, but has been lost or destroyed, the surrender may be registered upon 

production of either the original or certified copy of the instrument of licence 

or lease. 

 

57. The Objector is entitled to bring the Objections upon the information he 

observed in the Registers of the Department.  The Applicant is entitled to 

express its concerns about the reliability in the Registers of the Department 

and the administration of the Mining Act and Regulations in respect to the 

surrender of the former PL’s. 

 

58. Having said that, I am not of the opinion that the acts of the Department in 

failing to comply with the Mining Act and Regulations invalidate the 

Surrenders and the application for copy of the Instruments of Licence for the 

former PL’s lodged by Western Resources. The result is that the land, the 
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subject of the applications for the PL’s, is not available for mining until such 

time as there is compliance by the Department with the requirements of r. 

107A(1) of the Mining Regulations. 

 

59. In my opinion, the Department has failed to accurately describe in the 

Registers what had occurred when the Surrenders of the former PL’s and 

application for copy Instruments of Licence for the former PL’s were lodged 

by Western Resources.   

 

60. The Registers should reflect that the lodgment of the Surrenders of the 

former PL’s by Western Resources was a Provisional Lodgment pursuant to 

s. 103A(3) and r. 107A of the Mining Act and Regulations.  

 

61. As the fees have been paid by Western Resources for the issue of copies of 

the Instruments of Licence for the former PL’s, those copy Instruments of 

Licence should be issued by the Department. Upon the issue by the 

Department of the copy Instruments of Licence for the former PL’s and the 

surrender of the copy Instruments of Licence to the Department the 

Surrenders can then be deemed, pursuant to s. 103A(3) of the Mining Act, to 

have been registered at the time they were lodged. 

 

62. I have no power, in these proceedings, to recommend or order that the 

Department’s Registers be amended to accurately reflect the dealings with 

the former PL’s. (see Global Doctor Ltd v Hodgkinson and anor [2003] 

WASCA 119 delivered 12 June 2003) 

 

63. However, in the absence of that occurring it would be the case that I would 

not be satisfied that the land applied for by the Applicant was, at the time of 
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marking out, open for mining. Accordingly, I would be obliged to refuse the 

application for the PL’s. That would create an injustice to the Applicant 

arising from matters not of its own doing. 

 

64. I would be satisfied that the land applied for by the Applicant was open for 

mining at the time of the marking out if, what I now consider to be a 

Provisional Lodgment of the surrenders of the former PL’s was corrected by 

the issue, and surrender to the Department, of the copy Instruments of 

Licence and the correction of the Registers of the Department.  

 

65. The Mining Registrar may amend, on his own motion, the Registers pursuant 

to the provisions of s. 142(2) and (3) of the Mining Act and correcting what 

is otherwise an inaccurate description of the process in the Registers. 

 

66. I propose to adjourn the applications for the PL’s and the Objections to 

permit the Applicant to produce to me proof by way of affidavit, deposing 

and annexing certified copies of the amendment of the Registers and issue of 

the copy Instruments of Licence by the Department. 

 

67. Upon that information being provided to me via the MR, by the 30th January 

2004, I will then grant the application for the PL’s. Should that information 

not be received by that date I will refuse the application for the PL’s. 
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