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THE PROCEEDINGS 

1  On 30 December 2002 and 2 January 2003 I conducted a hearing of 
plaint 9/012 (whereby the plaintiff, Ron Morellini, seeks the forfeiture of 
mining lease 15/621 ("M15/621")), together with application for 
exemption 179/012 lodged by the registered holder of M15/621, IPT 
Systems Ltd.  At the conclusion of that hearing I reserved my decision in 
respect of my recommendation and report to the Minister concerning both 
matters.  During the course of the hearing of the plaint and exemption 
application, (which hearing had ended on 2 January 2003) there had been 
some discussion between myself and counsel concerning the existence of 
policy guidelines said to have been published by the Department of 
Minerals and Petroleum Resources ("the Department") in relation to the 
granting by the Minister of certificates of exemption pursuant to the 
provisions of s 102 of the Mining Act 1978 (WA) ("the Act").  A copy of 
the guidelines was tendered and conditionally marked as an exhibit 
(exhibit L) subject to the proviso that it was necessary for me to be 
satisfied that what was produced was in fact a copy of policy guidelines 
published by or on behalf of either the Minister or the Department in 
respect of exemption applications concerning the way in which such 
applications may be dealt with by Departmental officers. 

2  Before I had begun to give consideration to my report and 
recommendation, Mr Workman, on behalf of the objector to the 
exemption application, lodged a motion requesting that I receive further 
evidence in relation to the issue of the policy guidelines.  Mr Workman's 
motion was supported by his affidavit dated 4 February 2003.  In his 
affidavit Mr Workman referred to and annexed copies of correspondence 
which had passed between himself and a Mr Chris Clegg concerning the 
publication and application of policy guidelines by the Department.  He 
said in his affidavit that he had dealt with Mr Clegg who he believed was 
a director and principal of Statewide Tenement & Advisory Services Pty 
Ltd which operated a business of tenement consultancy.  He said that he 
believed that Mr Clegg had regular dealings with the Department in 
connection with exemption applications and said that Mr Clegg had 
informed him that it was within the knowledge of Mr Clegg that policy 
guidelines in relation to exemption applications were available at the 
public counter area of the Department in Perth and on the Departmental 
internet web site.  Mr Clegg had informed him that, as far as he was 
aware, the guidelines were applied by the Department with respect to all 
pending applications for exemption whether or not the exemption 
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applications were lodged before or after the date of publication of the 
current guidelines. 

3  Exhibited to Mr Workman's affidavit are copies of correspondence 
said to be between himself and Mr Clegg and between Mr Clegg and the 
Director, Mineral Titles, for the Department.  In a letter dated 14 January 
2002 the Director wrote to Statewide and said: 

"… I refer to your letter of 9 January 2003 and hereby confirm 
that the October 2002 policy will be applied in respect of all 
exemption applications irrespective of the lodgement date where 
a determination has not yet been made by the Department." 

4  Mr Workman also exhibited a copy of a document entitled 
"Department of Minerals and Petroleum Resources.  Policy Guidelines.  
Exemption from Expenditure Conditions".  The document states, on the 
first page, that it was "Issued October 2002". 

5  During the course of the hearing before me, on 2 January 2003, 
Mr Lawton conceded that a document, which I find is identical to that 
annexed to Mr Workman's affidavit, and being the one produced to me at 
the hearing, was obtained from a display stand at the offices of the 
Department.  Mr Workman had called Mr Morellini who gave evidence 
that he had obtained that document from a stand in front of the public 
counter at the offices of the Department.  He said that he had done that on 
20 December 2002. 

6  On the basis of the material that has been placed before me, which I 
consider should be received into evidence, I am satisfied that in October 
2002 the Department, as part of its administration of the Act on behalf of 
the Minister through its delegated officers, published and made available 
to any member of the public who sought it the policy guidelines which 
were produced in evidence (exhibit L).  I am also satisfied that officers of 
the Department, acting on behalf of the Minister in dealing with 
applications for certificates of exemption, apply those guidelines in 
considering applications for exemption which were made prior to their 
publication in October 2002 and to applications received thereafter and 
that, in broad terms, no distinction is made by the Department arising 
merely from the date of lodgement of the exemption applications in the 
implementation of the published guidelines.  I have no direct evidence 
before me, which could establish that the Minister has approved of or 
adopted the guidelines.  
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SUBMISSIONS 

On Behalf of the Objector 

7  Mr Workman lodged written submissions for purposes of the hearing 
which commenced on 30 December 2002.In those submissions he made 
reference to the policy guidelines.  At the hearing before me on 
7 February 2003 he made further oral submissions.  In his written 
submissions Mr Workman argued that the guidelines were relevant and 
should be taken into account by the Warden for a number of reasons.  
Those reasons were that it is the Minister who grants the certificate of 
exemption, that it is the Minister who has responsibility for the 
administration of the Act and that such administration is carried out with 
the assistance of the Department.  The Warden, it is said, is part of that 
overall system of administration of the Act where objections to the grant 
of certificates of exemption are lodged.  Because of that, it was argued, it 
is appropriate that the Warden, in making a report and recommendation to 
the Minister pursuant to s 102 of the Act, be aware of and consider the 
guidelines and make a recommendation which is consistent with those 
guidelines or, if the recommendation is not consistent with them, to 
inform the Minister why it is the view of the Warden that the guidelines 
should not be applied. 

8  Mr Workman submits that the guidelines disclose an administrative 
objective which is to the effect that where circumstances exist which are 
within the control of or have been created by the tenement holder or 
where the tenement holder has conducted itself in accordance with 
voluntarily self-imposed restraints, then it is not appropriate that the 
provisions of s 102 be availed of for reasons based upon those 
circumstances in order to obtain relief from the expenditure requirement.  
Reference is also made to the guideline issued in respect of par (b) of 
subs 102(2) of the Act, concerning the ground that time is required to do 
certain specified things on the tenement, it is said that the use of the word 
“required” indicates that necessity is an element of the permitted reason. 

9  At the hearing of the objector's application to introduce further 
evidence in the form of the contents of the affidavit of Mr Workman, it 
was argued on behalf of the objector that the additional evidence was both 
relevant and necessary as, when the guidelines had been sought to be 
introduced at the earlier hearing of this matter, Mr Lawton had raised the 
issues concerning the application of the guidelines to an application for 
exemption made prior to October 2002 and whether the guidelines had 
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any legal effect or force and had submitted that there was no evidence 
then before me as to whether or not the October 2002 guidelines were 
being applied by the Department either at all or, more particularly, in 
respect of exemptions which had been lodged prior to October 2002.  
Mr Lawton had also submitted that the guidelines appeared to be an 
attempt on the part of the administration to usurp the role of the Warden 
in hearing an application for the grant of a certificate of exemption. 

10  Mr Workman conceded that he was, in essence, seeking to re-open 
the objector's case.  He submitted that the rules of evidence should not be 
strictly applied in proceedings of this nature even though they are 
generally adopted as a matter of practice.  He said that part of the rationale 
for accepting and taking into account the material which he had included 
in his affidavit in support of the motion to adduce further evidence was 
that the Warden, acting administratively in the hearing of an exemption 
application, performed a filtering role in order to assist the Minister in the 
final determination of the application.  In addition, he said because the 
proceedings were not progressed by the lodgement of formal pleading or 
by discovery, and because there was no enforceable power to subpoena 
documents and witnesses, it was appropriate that an approach be taken by 
the Warden which was not one which called for the strict application of 
the rules of evidence.  The proper approach, he said, was to receive the 
proposed material and give to it whatever weight could be justified in all 
of the circumstances.  In any event, it was submitted, the purpose of 
introducing the material contained in his affidavit was not to prove 
fundamental questions of fact but, rather, to introduce something which 
could more properly be described as being of a peripheral character. 

11  Mr Workman submitted that authority for the Warden to give 
consideration to policy guidelines arose from the decision of the Full 
Court, Supreme Court of Western Australia in Re Calder; exparte St 
Barbara Mines Ltd (1999) WASCA 25. 

On Behalf of the Applicant for Exemption 

12  Mr Lawton said that there was no issue as to the ready availability to 
the public of the guidelines.  He opposed the application to allow the 
objector to introduce any further evidence.  Initially he objected on the 
basis of relevance.  He later said that it was not conceded that the 
guidelines were being applied by the Department either at all or in respect 
of applications for exemption, which had been lodged prior to the 
publication in October 2002 of the guidelines.  The application for 
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exemption by IPT, which is the subject of the proceedings before me, had 
been lodged prior to then.  Mr Lawton did not concede that the guidelines 
had been proven, or that they were being applied in the way submitted by 
the objector.  He said that, in any event, insofar as they made reference to 
the provisions of s 102(2)(b) and s 102(2)(e), they represented an 
improper attempt on the part of the Department or the Minister to usurp 
the role of the Warden in hearing an application for the grant of a 
certificate of exemption. 

13  At the hearing on 7 February 2002, Mr Lawton submitted that the 
objector had provided no reasons justifying the fact that the application 
that further evidence should be received had been made some four weeks 
after the conclusion of the substantive hearing of the plaint and exemption 
applications.  He said that it made no difference whether the material 
sought to be introduced went to fundamental factual issues or merely to 
peripheral issues.  The material, he said, was readily available and could 
have been produced at the hearing on 2 January 2003.  He said that the 
interests of justice required that the application be refused because no 
application had been made to introduce the evidence at the earlier hearing. 

14  Mr Lawton conceded, correctly in my view, that a Warden did have a 
discretion to receive further evidence after the parties had indicated that 
their respective cases had been concluded. 

15  In relation to the material sought to be produced by the objector, 
Mr Lawton submitted that large portions of it were hearsay, some of it, at 
best, third-hand hearsay.  He submitted that such hearsay material would 
not have been accepted during the initial hearing and, in any event, the 
objector would have been able to call witnesses to give such evidence 
based upon their own knowledge at the time of the initial hearing.  He said 
that even if the rules of evidence do not apply, it had to be asked why the 
principles which those rules contain should be ignored.  He also suggested 
that it was not appropriate that factual material be produced to the Warden 
in the form of an affidavit sworn by counsel representing one of the 
parties. 

16  Mr Lawton noted that part of the material which was contained in 
some of the correspondence annexed to Mr Workman's affidavit was 
ambiguous and required cross-examination.  An example, he said, was a 
comment made by the Director, mineral titles, to the effect that the 
October 2002 guidelines would be applied in respect of all exemptions 
whether lodged before or after the date of publication of the guidelines.  
Mr Lawton also expressed some concern about the inability which would 
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arise on the part of the applicant, if the affidavit of Mr Workman is 
accepted into evidence, to cross-examine about the comment made by 
Mr Clegg in his letter to the Department of 9 January 2003 which 
suggested that he had previously had discussions with the Director, land 
access and titles branch, concerning:  "… an inequity in the rigid 
application of these guidelines to prior applications at a meeting of the 
Mining Industry Liaison Committee late last year".  Mr Lawton further 
submitted that the success of Mr Workman's application might result in a 
further delay of the final resolution of the exemption application and the 
plaint. 

CONCLUSIONS 

17  In  St Barbara Mines (supra), mention was made by his Honour 
Malcolm CJ of policy guidelines which it was accepted had been 
published by the Department dated December 1996.  Those guidelines 
were entitled "Exemption from Expenditure Conditions".  I proceed upon 
the basis that those guidelines were published by the Department for 
purposes of administration of the Act by the Department on behalf of the 
Minister and were intended to serve the same purpose as it is now 
intended that the guidelines dated October 2002 should serve. The 
provisions of s 115A of the Act were the subject of comment in St 
Barbara Mines. In s 115A of the Act, as it then was and as it has 
remained since, there is express reference to "guidelines" and the same 
section defines "guidelines" as meaning guidelines published under the 
regulations.  Regulation 96B says that the guidelines referred to in s 115A 
are to be published in the Government Gazette in a form approved by the 
Director-General of Mines.  In Government Gazette of 3 November 1995 
at pages 5180 to 5186, guidelines were published.  They were published 
expressly for purposes of s 115A.  They are entitled "Guidelines for 
Mineral Exploration Reports on Mining Tenements General".  They are 
concerned with "… the format, contents and standards required in the 
submission and preparation of mineral exploration reports" (par 1).  They 
are concerned with what are commonly known as "Form 5" operations 
reports.  They are not concerned with the granting by the Minister of 
certificates of exemption. Section 115A does not purport to authorise the 
Minister to create and publish guidelines concerning the determination by 
the Minister of applications for the grant of certificates of exemption.  

18  So far as I am aware, the exemption guidelines have not been 
published in any Government Gazette.  There is no requirement in either 
the Act or regulations that the exemption guidelines be published in a 
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gazette.  There is no provision in either the Act or regulations which 
expressly requires or authorises the creation of or the publication by the 
Minister or the Department of policy guidelines which are to be applied 
by departmental officers on behalf of the Minister when those officers are 
exercising their duties in respect of applications for exemption from the 
expenditure requirements. In the course of his reasons in St Barbara 
Mines Malcolm CJ said, in effect, that the guidelines in relation to the 
provisions of par (h) of s 102(2) were incorrect and were inconsistent with 
the meaning and intent of that provision of the legislation 

19  His Honour did not give express consideration to the question of 
whether or not a Warden, in making a report and recommendation to the 
Minister, had any obligation to take into account any guidelines published 
by the Minister or the Department, or whether or not those guidelines then 
in operation were published pursuant to a statutory power to do so or 
otherwise.  What emerges, however, in his reasons for decision is that 
where the guidelines are wrong in law, a Warden is entitled, and probably 
obliged, to say so and should refuse to make a report and recommendation 
which is consistent with such legally incorrect guidelines. 

20  There are some decisions which have been delivered in the Federal 
Court and the Administrative Appeals Tribunal arising out of the 
Migration Act 1958 (Cth) concerning the application of ministerial policy 
guidelines which are of some assistance in considering, in the context of 
the Mining Act and regulations, the place and the effect of guidelines such 
as the exemption guidelines.  Having said that, it must be borne in mind, 
however, that, in the cases to which I am about to refer, which concern the 
Migration Act, the Court or Tribunal is considering the role which 
ministerial policy guidelines play in the context of those guidelines having 
been initially the subject of consideration and application by a Minister or 
an administrator acting on behalf of the Minister and then the manner in 
which the Minister or the administrator dealt with the ministerial policy 
provisions being considered by either the Federal Court or the 
Administrative Appeals Tribunal.  The situation concerning the Mining 
Act and a consideration of the exemption guidelines is, of course, the 
reverse in the sense that when an exemption application has been objected 
to and therefore falls to be dealt with by a Warden, there has at that stage 
been no application of the guidelines for purposes of the final 
determination of the exemption application.  If there is to be any reference 
to or application of the guidelines by the Minister or the Department it 
will occur after the Warden has conducted a hearing and after the Warden 
has forwarded a report and recommendation to the Minister. 
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21  In Drake v Minister for Immigration and Ethnic Affairs (1979) 46 
FLR 409, the Full Court of the Federal Court, consisting of Bowen CJ and 
Smithers and Deane JJ, considered the question of the weight to be placed 
on government policies.  One ground of appeal to the Court from a 
decision of the AAT was that the Tribunal had "… attached such 
importance to a policy statement of the Minister on the question of 
considerations relating to the deterrence of others as to result in a failure 
by the learned Deputy President of the Tribunal to exercise his own 
independent judgment". 

22  In a joint judgment Bowen CJ and Deane J (419) noted that the 
Migration Act offered little general guidance on the criteria and rules that 
the Tribunal was to apply in reviewing administrative decisions.  The 
same can be said of the Mining Act and Regulations concerning the role 
of Wardens.  They noted that, in conducting its proceedings, the Tribunal 
was obliged to act judicially, that is to say, with judicial fairness and 
detachment.  That is also the case with a Warden conducting a hearing in 
his administrative role.  They said of the Tribunal: 

"In its review of an administrative decision it is subject to the 
general constraints to which the administrative officer whose 
decision is under review was subject, namely, that the relevant 
power must not be exercised for a purpose other than that for 
which it exists …, that regard must be had to the relevant 
considerations and that matters 'absolutely apart from the matters 
which by law ought to be taken into consideration' must be 
ignored …". 

23  Their Honours also said (419): 

"There are circumstances in which an administrative officer is 
precluded from taking into account the dictates of general 
government policy in the exercise of a power conferred upon him 
by virtue of his office.  Examples can readily be found among 
cases where the particular officer is charged with the exercise of 
a power by reference to a defined criteria or considerations …". 

24  They later said (420): 

"Ordinarily, however, an administrative officer charged with the 
exercise of discretionary power will be entitled in the absence of 
specifically defined criteria or considerations to take into account 
government policy.  The propriety of paying regard to general 
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policy considerations is most evident in a case such as the present 
where there are no specified statutory criteria for the exercise of 
the discretionary power and where the power is entrusted to a 
Minister of the Crown responsible to Parliament.  Clearly, in 
considering whether a deportation order should be made in 
respect of the plaintiff in the present matter, the Minister was 
entitled to be guided by any general relevant government policy 
which was not inconsistent with the provisions or the objects of 
the Migration Act.  Indeed, the consistent exercise of 
discretionary administrative power in the absence of legislative 
guidelines will, in itself, almost inevitably be to the formulation 
of some general policy or rules relating to the exercise of the 
general power." 

25  Their Honours then went on to comment that, while the AAT was not 
under a statutory duty to regard itself as being bound by relevant 
government policy, it was entitled to treat such government policy as a 
relevant factor in a determination of an application for review of an 
administrative decision.  Their Honours said: 

"It would be contrary to commonsense to preclude the Tribunal, 
in its review of a decision, from paying any regard to what was a 
relevant and proper factor in the making of the decision itself.  If 
the original decision-maker has properly paid regard to some 
general government policy in reaching his decision, the existence 
of that policy will plainly be a relevant factor for the Tribunal to 
take into account in reviewing the decision.  On the other hand, 
the tribunal is not, in the absence of specific statutory provision, 
entitled to abdicate its function of determining whether the 
decision was, on the material before the Tribunal, the correct or a 
preferable one in favour of a function of merely determining 
whether the decision made conformed with whatever the relevant 
general government policy might be." 

26  Concerning the part which government policy should ordinarily play 
in determinations of the Tribunal, their Honours said: 

"That is a matter for the Tribunal itself to determine in the 
context of the particular case and in the light of the need for 
compromise, in the interests of good government, between, on 
the one hand, the desirability of consistency in the treatment of 
citizens under the law and, on the other hand, the ideal of justice 
in the individual case." 
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27  The Federal Court in Drake v Minister for Immigration and Ethnic 
Affairs (supra), after reviewing the decision of the AAT, remitted the 
matter to the Tribunal for the Tribunal to rehear the application for 
review.  The decision of the Tribunal upon that subsequent review is 
reported in Re Drake v Minister for Immigration and Ethnic Affairs 
(No 2) (1979) 2 ALD 634.  In his reasons for decision Brennan J, as 
President of the Administrative Appeals Tribunal, discussed (639 to 646) 
the need for and desirability of consistency in administrative 
decision-making processes and outcomes and the place of stated 
government policy in such proceedings where a discretionary power is 
conferred upon a person such as a Minister.  The President also 
considered the same issues in the context of power being conferred on 
decision-makers such as members of the AAT.  He said (639): 

"When such a power is conferred upon more than one 
decision-maker, a tendency to inconsistency in making decisions 
may appear." 

       Similar concerns may, with respect, be expressed of a system 
such as applies under the Mining Act in Western Australia where at 
any given time there may be several Wardens, all acting 
independently of each other and of the Minister and of the 
Department, conducting hearings of exemption applications.  Such 
concerns may also be raised in respect of the performance by 
Departmental officers of their duties.  What Brennan J later said is 
also apposite. 

28  In the context of commenting upon the power vested in a federal 
Minister to order deportation of persons with a significant criminal history 
and in the context of the jurisdiction vested in the AAT to review such 
decisions of the Minister, Brennan J said: 

"After allowing for variations in the facts of particular cases, the 
degree of inconsistency in decision-making will depend upon the 
extent of the disparity in the respective decision-maker's 
perceptions of Australia's best interests and the way in which 
those interests are affected. 

The creation of a jurisdiction in this Tribunal to review the 
decisions of the Minister and the statutory requirement that the 
Tribunal be constituted by a presidential member sitting alone, 
results in the appointment of a number of presidential members 
to decide the cases brought to the Tribunal from the decisions of 
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the Minister under ss 12 and 13 of the Migration Act.  The 
procedural advantages which the Tribunal enjoys in the 
production and testing of evidence frequently result in the 
Tribunal's findings of fact … being different from the findings of 
the Minister and that is an intended consequence of the vesting of 
the jurisdiction in the Tribunal.  But the possibility of a 
presidential member of the Tribunal attributing to a particular 
kind of offending conduct a gravity different from the gravity 
attributed to the same conduct by another presidential member, or 
by the Minister, adds to the prospect of inconsistency in 
decision-making …  The Minister and each presidential member 
may perceive Australia's interests differently and may differ in 
their perception of the way in which offending conduct adversely 
affects those interests.  Such differences would lead to 
inconsistency in making decisions. 

Inconsistency is not merely inelegant:  it brings the process of 
deciding into disrepute, suggesting an arbitrariness which is 
incompatible with commonly accepted notions of justice." 

29  Brennan J later said (640 to 641): 

"Sections 12 and 13 of the Migration Act require the Minister to 
determine whether or not to deport an immigrant or alien whose 
criminal conviction exposes him to that jeopardy.  The Minister 
is free to exercise that power without adopting a policy as to the 
standards and values to which he will have regard in deciding 
particular cases.  He is equally free, in point of law, to adopt such 
a policy in order to guide him in the exercise of the statutory 
discretion, provided the policy is consistent with the statute.  In 
Stringer v Minister of Housing and Local Government [1970] 
1 WLR 1281, Cook J (at 1298) held the effect of the relevant 
authorities to be: 

“… that a Minister charged with the duty of making 
individual administrative decisions in a fair and impartial 
manner may nevertheless have a general policy in regard to 
matters which are relevant to those decisions, provided that 
the existence of that general policy does not preclude him 
from fairly judging all the issues which are relevant to each 
individual case as it comes up for decision.” 
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There are powerful considerations in favour of a Minister 
adopting a guiding policy.  It can serve to focus attention on the 
purpose which the exercise of the discretion is calculated to 
achieve, and thereby to assist the Minister and others to see more 
clearly, in each case, the desirability of exercising the power in 
one way or another.  Decision-making is facilitated by the 
guidance given by an adopted policy, and the integrity of 
decision-making in particular cases is the better assured if 
decisions can be tested against such a policy.  By diminishing the 
importance of individual predilection, an adopted policy can 
diminish the inconsistencies which might otherwise appear in a 
series of decisions, and enhance the sense of satisfaction with the 
fairness and continuity of the administrative process. 

Of course, a policy must be consistent with the statute.  It must 
allow the Minister to take into account the relevant 
circumstances, it must not require him to take into account 
irrelevant circumstances, and it must not serve a purpose foreign 
to the purpose for which the discretionary power was created.  A 
policy which contravenes these criteria would be inconsistent 
with the statute …  Also, it would be inconsistent with ss 12 and 
13 of the Migration Act if the Minister's policy sought to 
preclude consideration of relevant arguments running counter to 
an adopted policy which might be reasonably advanced in 
particular cases.  The discretions reposed in the Minister by the 
sections cannot be exercised according to broad and binding rules 
(as some discretions may be:  see eg, Schmidt v Secretary of State 
for Home Affairs [1969] 2 CH 149).  The Minister must decide 
each of the cases under ss 12 and 13 on its merits.  His discretion 
cannot be so truncated by a policy as to preclude consideration of 
the merits of specified classes of cases.  A fetter of that kind 
would be objectionable, even though it were adopted by the 
Minister on his own initiative.  A Minister's policy, formed for 
the purposes of ss 12 and 13 Migration Act, must leave him free 
to consider the unique circumstances of each case, and no part of 
a lawful policy can determine in advance the decision which the 
Minister will make in the circumstances of a given case. 

That is not to deny the lawfulness of adopting an appropriate 
policy which guides but does not control the making of decisions, 
a policy which is informative of the standards and values which 
the Minister usually applies.  There is a distinction between an 
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unlawful policy which creates a fetter purporting to limit the 
range of discretion conferred by a statute, and a lawful policy 
which leaves the range of discretion intact while guiding the 
exercise of the power …  Lord Denning referred to the 
distinction in: Sagnata Investments Ltd v Norwich Corporation 
[1971] 2 QB 614 at 626, where he said: 

“I take it to be perfectly clear now that an administrative 
body, including a licensing body, which may have to 
consider numerous applications of a similar kind, is entitled 
to lay down a general policy which it proposes to follow in 
coming to its individual decisions, provided always that it is 
a reasonable policy which is fair and just to apply.  Once 
laid down, the administrative body is entitled to apply the 
policy in the individual cases which come before it.  The 
only qualification is that the administrative body must not 
apply the policy so rigidly as to reject an applicant without 
hearing what he has to say.  It must not 'shut its ears to an 
application':  see [1971] AC 610 at 625 per Lord Reid.  The 
applicant is entitled to put forward reasons urging that the 
policy should be changed, or saying that in any case it 
should not be applied to him.  But, so long as the 
administrative body is ready to hear him and consider what 
he has to say, it is entitled to apply its general policy to him 
as to others.” 

Subject to these limits the Minister may arrive at his decisions by 
reference to a policy of his own devising. 

The policy statement alludes to factors which are relevant for 
consideration and identifies the kinds of conduct which the 
Minister regards as having a particularly grave effect upon 
Australia's interests.  It does not purport to preclude the 
consideration of relevant factors other than those which it 
lists …". 

30  Concerning the desirability of the formulation and publication of 
guiding policies, his Honour said (642): 

"Not only is it lawful for the Minister to form a guiding policy; 
its promulgation is desirable, for reasons stated above.  Its 
promulgation is consistent with the view of the distinguished 
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American writer on administrative law, Professor K C Davis, a 
view which has received judicial approval in the United States: 

“When legislative bodies delegate discretionary power 
without meaningful standards, administrators should 
develop standards at the earliest feasible time, and then, as 
circumstances permit, should further confine their own 
discretions re principles and rules.” 

That is a commendable approach.  It is not a rule of law, but it is 
nonetheless valuable as a principle of discretionary 
decision-making. 

In Drake's case, supra, at 601, Smithers J expressed the opinion 
that 'no substantial fault can be found' with the Minister's policy 
and as that is so there is no reason why the Minister should not 
apply it in deciding the cases before him.  Application of a policy 
of this kind does not mean an unquestioning adoption of its 
standards and values, but rather an assumption that, in the 
absence of any reason to the contrary, its standards and values are 
appropriate to guide the decision in cases falling within its 
terms." 

31  Concerning the issue of the application by the AAT of the Minister's 
policy, his Honour said (642): 

"It is one thing for the Minister to apply his own policy in 
deciding cases; it is another thing for the Tribunal to apply it.  In 
point of law the Tribunal is as free as the Minister to apply or not 
to apply that policy.  The Tribunal's duty is to make the correct or 
preferable decision in each case on the material before it and the 
Tribunal is at liberty to adopt whatever policy it chooses, or no 
policy at all, in fulfilling its statutory function." 

32  His Honour later said (643): 

"Of course, the Tribunal would be in error to apply an unlawful 
ministerial policy to cases it decides, for an application of 
unlawful policy vitiates the consequential decision." 

33  His Honour later said (643): 

"If the Tribunal applies ministerial policy it is because of the 
assistance which the policy can furnish in arriving at the 
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preferable decision in the circumstances of the case as they 
appear to the Tribunal.  One of the factors to be considered in 
arriving at the preferable decision in a particular case is its 
consistency with other decisions in comparable cases, and one of 
the most useful aids in achieving consistency is a guiding 
policy." 

34  His Honour then went on to comment about the distinction that 
needed to be taken into account between the nature of a decision of the 
AAT in reviewing the exercise of a discretionary administrative power 
and the nature of a curial decision given by a court.  He said that a 
decision of the Tribunal reviewing a discretionary decision of an 
administrative character, takes into account the possible application of an 
administrative policy.  The President later said (644): 

"If the Tribunal, in reviewing a decision made in pursuit of a 
lawful administrative policy, consciously departed from that 
policy, it would nullify not only the policy made by the 
repository of the discretionary power, but also any mechanism of 
surveillance which the relevant statute permits or provides.  To 
depart from ministerial policy thus denies to Parliament its ability 
to supervise the content of the policy guiding the discretion 
which Parliament created … 

If consistency in decision-making is sought, as it ought to be, the 
standards and values which a Minister expresses in a statement of 
lawful policy can be a constant reference point for each of the 
presidential members of the Tribunal in exercising the discretion 
in particular cases.  Ministerial policy can be an aid to 
consistency among Tribunal decisions, and to consistency 
between the decisions of the Tribunal and those of the Minister.  
Decisions made under a statutory power and reviewed by the 
Tribunal are but a proportion of the decisions made under that 
power, and it would be a regrettable anomaly if the decisions 
which were not reviewed reveal different standards and values 
from those made on review." 

The last sentence of his Honour’s judgement reflects upon a 
readily comparable distinction which also occurs under the 
Mining Act where exemption applications which are objected to 
are the subject of a recommendation by the Warden before the 
Minister deals with them and where there is an objection it is the 
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Registrar, an officer of the Department who makes the 
recommendation to the Minister. 

35  Brennan J then went on to express the opinion that it was appropriate 
that the AAT adopt a practice of applying lawful ministerial policy in the 
absence of cogent reasons to the contrary such as where in a particular 
case application of the policy would work an injustice. 

36  In Minister for Immigration, Local Government & Ethnic Affairs v 
Gray (1994) 50 FCR 189 their Honours French and Drummond JJ said of 
the AAT(206): 

"It is right to say that the Tribunal, which operates as part of a 
continuum of administrative decision-making, is not bound by 
governmental policy although it may take such policy into 
account in the exercise of a statutory power or discretion which is 
under review …". 

37  Their Honours also said (208) that policies were not statutory 
instruments, that they prescribed guidelines in general and not always 
precise language and that they should not be applied with statutory nicety.  
They quoted with approval from the joint judgment of Bowen CJ and 
Deane J in Drake v Minister for Immigration and Ethnic Affairs (supra) 
where (420) their Honours said: 

"… The consistent exercise of discretionary administrative power 
in the absence of legislative guidelines will, in itself, almost 
inevitably lead to the formulation of some general policy or rules 
relating to the exercise of the relevant power." 

38  French and Drummond JJ then said that the formulation of such 
policies was particularly appropriate in the case of powers involving high 
volume decision-making or which may, because of their subject matter, be 
expected to attract policy guidelines.  I consider that the Minister’s duties 
under the Mining Act in respect of the granting of certificates of 
exemptions, which is in addition to many other similar duties covering 
grants and forfeitures of tenements, for example, could be properly 
described as being “ power(s) involving high volume decision-making” of 
the type contemplated by French and Drummond JJ. 

39  In Bridgetown/Greenbushes Friends of the Forest Inc v Executive 
Director of the Department of Conservation and Land Management 
(1997) 94 LGERA 380 Murray J said (391) that the judgment of French 

Document Name:  <Dir>\[2003]WAMW3.doc   (<Secretary>) Page 18 



[2003] WAMW 3 
CALDER SM 

and Drummond JJ in Minister for Immigration v Gray (supra), at 208 
"… provides a clear summary of what I understand to be the relevant law 
…".  His Honour quoted the passage from the decision in Gray's case at 
208 which I have just referred to. 

40  In the case of Hot Holdings Pty Ltd v Creasy [2002] HCA 51 the 
High Court was called upon to give consideration to circumstances in 
which the Western Australian Minister for Mines had exercised a 
discretion pursuant to s 57 of the Act to grant an exploration licence.  In 
their joint judgment Gaudron, Gummow and Hayne JJ said [50]: 

"There may be cases in which a decision-maker, especially a 
Minister, may properly have regard to a wide range of 
considerations of which some may be seen as bearing upon such 
matters as the political fortunes of the government of which the 
Minister is a member and, thus, affect the Minister's continuance 
in office.  It has been said that the 'whole object' of a statutory 
provision placing a power in the hands of the Minister 'is that he 
may exercise it according to government policy.'" 

41  Their Honours were there quoting from what had been said in Wade 
& Forsyth, Administrative Law 8th Edition (2000) at 464.  The authors of 
that text had previously said: 

"It is self-evident that ministerial or departmental policy cannot 
be regarded as disqualifying bias.  One of the commonest 
administrative mechanisms is to give a Minister power to make 
or confirm an order after hearing objections to it.  The procedure 
for the hearing of objections is subject to the rules of natural 
justice insofar as they require a fair hearing a fair procedure 
generally.  But the Minister's decision cannot be impugned on the 
ground that he has advocated the scheme or that he is known to 
support it as a matter of policy.  The whole object of putting the 
power into his hands is that he may exercise it according to 
government policy." 

42  In their joint judgment in the case of Bread Manufacturers of NSW 
v Evans (1980) 180 CLR 404 at 429 Mason and Wilson JJ said: 

The extent to which a Tribunal or public official required by 
statute to make decisions which affect the rights of the citizen can 
take into account and act upon the views of the Government or a 
Minister has been, and no doubt will continue to be, a vexed 
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question.  See eg, the differences in approach and emphasis 
expressed in the judgments of this Court in Reg v Anderson; 
Ex parte IPEC-Air Pty Ltd …; and Ansett Transport Industries 
(Operations) Pty Ltd v The Commonwealth … .  As these 
judgments tend to show, the problem is not one which admits of 
an answer having a universal application.  So much depends on a 
variety of considerations, for there are a few cases in which the 
statute explicitly provides that the Tribunal is bound to give 
effect to, or to give weight to, a ministerial direction.  One must 
take into account the particular statutory function, the nature of 
the question to be decided, the character of the Tribunal and the 
general drift of the statutory provisions insofar as they bear on 
the relationship between the Tribunal and the responsible 
Minister, as well as the nature of the views expressed on behalf 
of the government.  What is permitted to one organisation may be 
prohibited to another … 

As so often happens the statute in the present case gives no 
explicit guidance.  We are left then to spell out what is 
appropriate from the framework of the relationship which the 
statute has sketched in.  We have the initial complication that 
arises from the split personality of the Commission -- the 
quasi-judicial character which it is required to assume in 
conducting public inquiries and the executive style role which it 
plays in making other determinations. 

In making such determinations the Commission is not expected 
to operate in a vacuum giving vent to arbitrary or capricious 
decisions." 

43  In my opinion, what emerges from the authorities to which I have 
just referred is that a Minister is lawfully entitled, and in some cases, 
perhaps, obliged, in the interests of good government and the proper 
administration of an Act such as the Mining Act, to formally publish those 
policies of government which it is intended will be applied by the 
Minister in giving consideration to the exercise by the Minister, or those 
to whom his powers have been lawfully delegated, of discretionary 
statutory powers.  That is so whether or not there is express statutory 
power to do so, as, for example, appears in s 115A of the Act concerning 
combined tenement operations reporting. That is particularly so where the 
Minister is empowered to exercise a discretion in respect of matters which 
will affect the rights or property of persons concerning whom or 
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concerning whose property the discretionary powers will be exercised.  
Key objectives which should be sought to be achieved in the publication 
of policy guidelines (apart from the most basic one of lawfulness) are 
consistency and fairness.  The establishment and publication of policy 
guidelines is a very appropriate means of government endeavouring to 
achieve those objectives.  In addition, guidelines have the potential to 
achieve transparency and to engender confidence in the integrity of the 
administrative processes which are adopted by the government in its 
interpretation and implementation of the relevant legislation.  Clearly, 
policies must not be inconsistent with legislation.  Policy guidelines 
should not "preclude consideration of relevant arguments running counter 
to adopted policies which might reasonably be advanced in particular 
cases" (per Brennan J Drake (No 2) (supra), 640). 

44  I am of the view that a Warden, acting administratively, is not bound 
to apply published ministerial or departmental policy guidelines which do 
not derive from an express statutory authority which requires or 
empowers the Minister to publish them and requires the Warden to apply 
them.  The position may be different where there is express requirement 
or empowerment.  It is, however, appropriate that a Warden be aware of 
and give due consideration to any guidelines such as the current 
exemption guidelines in the course of performing his or her administrative 
functions under the Act.  The Warden is part of the overall administrative 
process whereby it is the Minister who exercises the ultimate discretion as 
to whether or not a tenement holder is to be relieved from compliance 
with all or part of the expenditure condition attached to any tenement.  
The Minister's powers in respect of those matters are clearly expressed in 
the Act and the regulations.  The Minister administers the Act and 
regulations through and by means of the officers of the Department.  
Those officers must necessarily perform the powers and functions of the 
Minister, which are lawfully delegated to them in accordance with any 
lawful directions given to them by the Minister (s 12(3)(a)).  In cases 
where the exercise of a Ministerial power is dependent upon the opinion 
or belief or state of mind of the Minister, the Act specifically makes 
provision for persons to whom any such powers and functions of the 
Minister are delegated to exercise those powers and functions upon the 
opinion, belief or state of mind of the delegate (s 12(3)(b)); any such 
exercise of a delegated power or function must be performed in 
accordance with the instrument of delegation.  It is consistent with the 
practical necessity for the Minister to delegate his powers and functions 
under the Act that guidelines be published by the Minister and that 
departmental officers be required to comply with them.  That is in 
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accordance with all of the authorities to which I have made reference.  It is 
also consistent with the principles which appear in those authorities that, 
in a government department where high-volume in decision making 
functions of the Minister are performed by a number of different officials 
to whom the functions have been delegated, the Department publish and 
apply lawfully policy guidelines. 

45  As I have previously mentioned the policy guidelines which have 
been published concerning applications for certificates of exemption from 
the expenditure conditions are not guidelines, which have been shown to 
have been published at the express direction of or with the knowledge or 
approval of the Minister.  They are not guidelines that have been 
published pursuant to any express direction or authorisation contained 
within either the Act or the regulations.  It is my understanding that they 
came into existence as a result of an internal Departmental initiative, the 
objective being to provide assistance and guidance to members of the 
public and to officers of the Department dealing with such matters.  It is 
my understanding that the policy guidelines were not drawn up or 
published as a consequence of a ministerial direction and that the Minister 
has not, since their publication, expressly adopted or authorised them.  In 
my opinion, it cannot be said that the policy guidelines should be taken as 
an expression by the Minister of government policy.  To that extent, they 
are different in nature from the type of guidelines that were being 
considered in the cases, which I have mentioned.  The question to be 
asked is whether or not, given that it has not been established before me 
that the guidelines are an expression by the Minister of government policy 
concerning determination of applications for certificates of exemption, it 
is nevertheless appropriate for a Warden to acknowledge and take into 
account the existence and contents of what I will call the departmental 
guidelines when the Warden is hearing an application for the grant of a 
certificate of exemption and when the Warden subsequently makes a 
report and recommendation arising there from to the Minister. 

46  Whether a departmental officer who is exercising a discretionary 
power or function as a delegate of the Minister applies governmental or 
Ministerial policy guidelines or applies mere departmental guidelines, that 
officer is obliged in the exercise of the delegated discretion to turn his or 
her mind to the particular matter in respect of which the discretion has to 
be exercised and may not, without giving consideration to the individual 
case, simply apply the policy.  That is not to say that it may not be 
appropriate for such an officer to decide that a particular matter to which 
due consideration has been given falls within a category of matters in 
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respect of which, in the absence of any distinguishing features, a common 
course of action is usually taken in accordance with the policy and to 
adopt that course of action.  It must be acknowledged, in my view, that 
departmental policy guidelines have the same potential as do ministerial 
or government policy guidelines to achieve the desirable administrative 
objectives of consistency, transparency, procedural fairness and other 
aspects of natural justice, together with public confidence in the integrity 
of the administrative procedures whereby the relevant law is interpreted 
and applied by those who are responsible for its day-to-day 
administration.  Whether in any particular case a ministerial or 
departmental guideline correctly reflects the meaning and intention of 
relevant provisions of the Act and regulations is a matter of law, and as 
such, is a matter in respect of which a Warden should, where appropriate, 
comment.  It would, for example, be appropriate for a Warden to express 
an opinion that a guideline is either inconsistent with any part of the Act 
or regulations or reveals an incorrect interpretation thereof and to, 
therefore, decline to take it into account at all beyond expressing that view 
and the reasons for the view.  (See St Barbara Mines supra). 

47  In my opinion, the departmental guidelines have no legally binding 
effect upon Wardens.  I consider that a Warden appointed pursuant to 
s 13(1) of the Act cannot be directed by the Minister or the Department in 
any way as to the manner in which a Warden conducts a hearing of an 
application for the grant a certificate of exemption, nor as to the matters 
which the Warden should take into account.  It has always been the case 
that Wardens who have been appointed to that office as a consequence of 
their holding office as Stipendiary Magistrates have been perceived as 
being independent of the executive arm of government represented by the 
Department or the Minister for the Department and have in fact acted 
without any attempt on the part of the Minister or Departmental officers to 
influence the manner in which wardens conduct hearings or present 
reports and recommendations to the Minister.  That is something which 
the Department and, I believe, government has always acknowledged as 
being appropriate.  I am of the opinion that the legislative objective sought 
to be achieved by the appointment of judicial officers, namely, 
Stipendiary Magistrates, as Wardens, to conduct hearings of 
administrative proceedings in a public forum is that of the appearance and 
the reality of independence and of impartiality and objectivity by persons 
who will bring into such proceedings their knowledge and experience of 
the law and of due process including the principles of natural justice.  
That is a very important means by which the actual and the perceived 
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integrity of the conduct of and outcomes of applications, which often 
result in fiercely contested adversarial proceedings, may be achieved. 

48  It is important, however, to acknowledge the practical realities of the 
legislated process whereby the Minister will ultimately determine an 
application for the grant of a certificate of exemption.  The Minister 
cannot be expected to give close individual consideration to every 
application.  He can only perform his functions in the majority of cases 
through his delegates.  It is, I believe, common knowledge within the 
industry that in matters such as the final determination of applications for 
certificates of exemption, the practice of the Minister and of the 
Department is that where there is no objection, departmental officers, on 
behalf of the Registrar, will give consideration to the application and, in 
broad terms, will be guided by the departmental policy guidelines.  It is 
also, I believe, the case, and it is commonly known to be so, that when 
Wardens make a report and recommendation to the Minister after having 
conducted a hearing concerning an application for the grant of a certificate 
of exemption, the Minister, before finally determining the application, will 
receive advice from departmental officers after receiving the Warden's 
report and recommendation and that the Minister, in finally determining 
the application, will take into account both the departmental advice and 
the Warden's report and recommendation.  It is my understanding that in 
such cases the departmental offices so advising the Minister will also be 
guided by the departmental guidelines.  The reality of the matter, 
therefore, is that, in every case, whether contested before the Warden or 
uncontested before the Registrar, the guidelines, potentially, will play a 
significant role in the final determination by the Minister of the 
application.  In such circumstances it would not accord with 
commonsense were a Warden to simply ignore that potential and to not, 
where it would otherwise be appropriate to do so, comment in the report 
he or she forwards to the Minister about the lawfulness of the guideline or 
the lawfulness of the application of a guideline or about the 
appropriateness of its application to the particular case.  An example of 
what that may potentially achieve is that it could put the Minister and the 
Department on notice that the guideline is not in accordance with the law 
or that an alternative approach to that normally taken were the guidelines 
to be applied may be appropriate and justified in a particular case.  
Further, if parties are aware of the existence of particular guidelines which 
may impact upon the outcome of the matter then before the Warden, it 
would be conducive to a better achievement of the filtering objective of 
the Warden's functions in conducting a hearing for there to be an 
opportunity extended to the parties at the hearing to produce evidence 
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before the Warden and to make submissions to the Warden in respect of 
the guideline in a public forum and in a procedural system where such 
material may be subjected to much closer and to more effective scrutiny 
than would be the case if the matter went to the Minister from the Warden 
without that course being followed and where it is most likely that neither 
the Minister nor the Department could facilitate an equivalent scrutinising 
process. What must always be kept in mind, by the Warden, the Minister, 
Departmental officers and by the parties to any proceedings is that the 
guidelines are no more than guidelines. They do not replace or override 
the legislation. They do not, and, in my opinion do not purport to, usurp 
the role of the Warden. 

 

 

49  I am of the view that this is a case where the applicant should be 
allowed to produce the further evidence sought to be introduced by means 
of the affidavit of Mr Workman. I am not bound in these proceedings by 
the rules of evidence. Even if I were so bound, I would have permitted the 
additional material to be presented in the circumstances or this case. If 
either party wishes to do so, I will receive further submissions concerning 
what role the guidelines should play in the formulation by me of my 
report and recommendation to the Minister in this matter.  In Open Court 
on 11 April 2003 I informed counsel for both parties that I would be 
shortly publishing these reasons and I also informed them what the 
outcome of Mr Workman’s application was to be.  I now publish my 
reasons. 
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