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1 The Plaintiff by way of a plaint lodged in November 2002, seeks 
the Forfeiture pursuant to the provisions of S98 Mining Act 1978 
(The Act) of Exploration Licence 31/433. 
The basis upon which forfeiture is sought is non compliance with 
the prescribed expenditure requirement. 
 

2 The Defendant made an Application for Exemption KA958/012, 
which was refused. 
It is not contested by the Defendant that there has been non-
compliance with the expenditure requirements on the subject 
licence.  At issue is the penalty for non-compliance. 
Placed into evidence by consent were current Mining Tenement 
Register searches for the licence. 
Pursuant to S69A Evidence Act (WA) 1906 the entries on the 
Register are prima facie evidence of the truth of its contents. 
 

3 Tenement E31/433 was granted on 31st March 2000 for a term of 5 
years.  Expenditure for year 2 of that grant commenced on 31st 
March 2001 and ended on 30th March 2002.  This is the relevant 
expenditure year.  The minimum expenditure for the tenement is 
$20,000.00.  The claimed expenditure by the Defendant is 
$1,106.00.  That expenditure is not challenged by the Plaintiff. 
The Defendant agrees the shortfall in expenditure for the tenement 
but argues that the non-compliance is of insufficient gravity in all 
the circumstances to justify forfeiture and that as an alternative to 
forfeiture I should consider a financial penalty. 

 
THE EVIDENCE 

 
The Evidence for the Plaintiff 

 
4 A number of exhibits were placed into evidence through Dennis 

Hawtin, a Director of the Plaintiff. 
These exhibits included an extract from the Government Gazette of 
16.5.2003 showing an intention to forfeit the subject licence for 
non payment of rent (Rent 80 days overdue), Tengraph maps of the 
subject licence and other Gutnick held licences within a 15km 
radius. 
Gutnick Resources NL Annual Report 2002 and subsequent 
quarterly reports, tenement lists and print outs of the “Savannah” 
and “Yundamindra” projects. 
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He also gave evidence that he had visited the tenement coming in 
from the North-west along a fence line and that the Southern part 
of the subject licence is a lake and that on the remainder of the 
tenement he saw no evidence of work performed on the ground.  
He saw no evidence of soil sampling, no gridding, no pin flags and 
no vehicle tracks that would indicate that work was being 
performed on the tenement. 
Also put into evidence was a bundle of certified Register searches 
for the nearest 7 tenements registered in the name of the 
Defendant.  These were within a 20 km radius of the subject 
tenement. 
Each of these tenements had noted on the Register failures to meet 
expenditure requirements for expenditure years in 2001 and 2002.  
In each of these years the Defendant had applied to the Department 
for exemption from expenditure requirements and had been 
refused. 
Mr Hawtin also placed in evidence a Tendex Combined Report.  
For the purposes of combined reporting the subject tenement forms 
part of the “Savannah” project along with 14 other tenements.  
Some tenements are held by Heron Resources Ltd and some by the 
Defendant. 
 

5 In cross examination Mr Hawtin admitted that 90% or so of the 
tenement was a salt lake and that soil sampling on a lake-bed 
would be a fruitless exercise.  Also admitted by him was that he 
did not inspect the tenement before lodging the plaint only before 
coming to court. 

 
The Evidence for the Defendant 

 
6 The first witness for the Defence was David Von Perger.  He is a 

qualified geologist currently employed by one of the group of 
Gutnick companies, Evensaw Gold. 
This company provides consulting services to Gutnick Resources 
NL  He is currently the Groups’ resident Exploration Manager.  He 
has been both an active exploration geologist and a business 
development manager within the Group. 
He has had considerable experience with the Gutnick Group of 
companies and in evidence he proudly listed the achievements of 
the Group over the last 2 decades. 
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He explained that this tenement is part of the Southern Laverton 
Tectonic Zone and expressed opinion that the Southern Laverton 
Tectonic Zone is a recognised geological zone being situated below 
other “big finds” south of Laverton. 
He stated that the company philosophy is to obtain large parcels of 
land for the best exploration methodology involving a dedicated 
exploration approach.  Mr Von Perger demonstrated on a map the 
location of the subject licence. 
 

7 It’s located in a broad zone of tenements partially or wholly held 
by Gutnick Resources NL.  The size of this zone is approximately 
250,000 square kilometres stretching from east of Leonora to east 
of Kalgoorlie.  In some areas it’s about 20 km wide and in others 
only 1 or 2 kilometres wide.  The group of tenements as a whole 
were acquired in 1998 and granted tenement status in 2000. 

 
8 Placed into evidence by Mr Von Perger were 89 Mining Tenement 

Register searches for Gutnick Resources NL held tenements and 
Heron Resources Ltd held tenements and an Index showing 
Gutnick Resources NL expenditure on tenements in the Southern 
Laverton Tectonic Zone from 1999 to 2002. 
Mr Von Perger explained that the subject expenditure year was a 
difficult one for the Gutnick Group.  There was a sustained 
downturn in exploration and the Group had to close their office in 
Kalgoorlie.  Many staff were retrenched. 
This was all a function of the market’s condition. 
He is of the opinion that his company is now in a better position to 
raise funds via the ASX.  Thus the company have sent him to 
Kalgoorlie to open an office and he expects funds to be raised 
through a rights issue which has been extended until 20 June 2003. 
 

9 In a partly owned tenement 10 or 15 kilometres north there has 
been some encouraging results from a recent RAB drilling 
program.  This tenement is close to that target and on the same 
structure.  This licence differs from that area because it is primarily 
on a lake.  Soil sampling is pointless on a lake.  There is no 
outcrop.  No rocks to map, nothing to sample.  Even the lake-shore 
is windblown material.  Preliminary exploration is by way of 
interpretation of aeromagnetic data. 
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There exists a magnetic high under the lake cover.  It is also 
difficult to drill on a lake. 
The best method is air-core drilling such as is used in the Lake 
Carey area.  This method of drilling is expensive. 
Mr Von Perger is of the opinion that best exploration practice is to 
target the easy targets first. 
He is certainly interested in drilling on the lake to explore the 
magnetic anomaly but such exploration is likely to follow prior 
exploration drilling on tenements 10 km to the north.  Surface 
mapping, gravity mapping and other geological techniques have 
been exhausted and there remains nothing else to do but drill. 
 

10 Under cross examination Mr Von Perger admitted that in 2001-
2002 most of the company’s exploration expenditure was in the 
Pinjin target area some 80 km from the subject licence.  He also 
conceded that the company has withdrawn from one joint venture 
agreement after spending $400,00.00 - $500,000.00 in the area. 

 
11 The South Laverton Tectonic Zone is not solely made up of 

Gutnick Resources NL held tenements.  Some tenements are held 
by others, about 20% – 30%.  Gutnick Resources NL is earning its 
interest by expending money.  The interest in each tenement is not 
earned until the last agreed dollar is spent by Gutnick Resources 
NL in exploration and in keeping the tenement in good order. 

 
12 Mr Von Perger asserted that the whole of the South Laverton 

Tectonic Zone is too large and cumbersome an area for joint 
reporting.  It was broken up into smaller project areas simply for 
convenience.  He did concede that there was a specific project for 
Pinjin and a specific project for Yundamindra and that the subject 
tenement lies in an area between ‘Yundamindra ‘ and ‘Edjudina 
targets’.  A budget drafted by him for expenditure on exploration 
but not passed by the board was put to him.  He acknowledged that 
it was for $627,000.00. 

 
13 He was shown the proposed work program that accompanied the 

tenement application.  The company set a budget of $63,000.00 for 
the first year.  Mr Von Perger admitted that there had been no 
gridding, no RAB drilling, no surface sampling, no sampling of  
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RAB composites performed in that year as proposed in that 
application. 
Also put to him was a letter in support of an application for 
exemption from expenditure in year one of the tenement.  In that 
letter dated 23rd August 2002, it was proposed that $21,247.00 
would be spent on a drilling program on the tenement.  Mr Von 
Perger confirmed that only $1,100.00 was indeed spent and that no 
holes were drilled, no soil samples were taken, no survey gridding 
was performed even though all this was proposed. 
Mr Von Perger was further referred to a letter dated 24th March 
2003.  This letter was written in support of an Application for 
Exemption from the third year requirement to surrender 50% of the 
subject licence.  This letter states that proposed work on the 
tenement includes “follow up soil sampling together with RAB 
drilling to confirm the potential for sub-surface mineralisation.  
The cost of the proposed work will be approximately $20,000.00”. 
Mr Von Perger admitted that there had been no soil sampling, 
never mind ‘follow up soil sampling and certainly no drilling.’ He 
conceded that the tenement was a relatively low priority.  He 
denied that the Defendant’s corporate philosophy was to ‘sit on’ 
large tracts of land and to prioritise out parcels but had to concede 
that on this tenement the Defendant was 3 years through a 5 year 
term and ‘nothing had happened’ on the ground notwithstanding 3 
exploration proposals promised to the Department by the 
Defendant during the currency of the life of the licence. 
Mr Von Perger was also questioned about expenditure on 
exploration in other areas and he conceded much was spent on 
farmin arrangements with other tenement holders.  He also 
conceded that the last rights issue share issue did not raise enough 
funds to ‘kick-start exploration’ and that of 2 million raised 1 
million was paid to Mr Gutnick to repay loans.  He did not know 
how much of that money raised was made available to the 
company. 
 

14 In re-examination he described acquisition of interests pursuant to 
‘farmin’ agreements and re iterated that project names 
‘Yundamindra’, ‘Savannah’ and ‘Edjudina’ were just convenient 
ways to describe areas and often correlated to previously named 
pastoral leases.  He repeated that the subject tenement is part of the 
Savannah project. 
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15 The second witness for the Defence was Joseph Isaac Gutnick.  He 
is the Chairman & Managing Director, and largest shareholder of 
the Defendant and is also involved in funding the Defendant 
through a private company associated with him.  He asserted that 
when the company needs funds for a ‘target’ that it will have no 
difficulty getting them from him and that he has been loaning the 
company money for 20 years.  He confirmed that there was 
currently a capital raising venture in progress and was of the 
opinion it would be successful and that the proceeds would be used 
to retire debt and promote exploration.  If insufficient funds were 
raised he would loan the money himself. 

 
16 Under cross examination Mr Gutnick was not aware that at the 

time of trial the annual rental had not yet been paid for the subject 
licence and was overdue.  
He confirmed last years share float raised only about $1 million 
which was used principally to repay Chevas Pty Ltd for a loan.  He 
also confirmed that his personal level of funding to Gutnick 
Resources NL depends on the information he’s receiving and that 
he has recently received some interesting results in the 
Yundamindra area. 
He thought that the low expenditure of the tenement could be an 
indication that it has been a low priority. 
He was unable to recall the unsuccessful joint venture at Anglo 
Saxon or who the partner was.  He acknowledged that the loans he 
has made to the company are at call but points out he’s never 
recalled money loaned in 15 years and he instead intends to convert 
his debt into equity in the company. 
He conceded that the Board did not approve Mr Von Perger’s 
January Budget of $627,000.00 and he himself didn’t ‘put in’ but 
confirms that he is now convinced of the viability of the area 
around the subject licence saying it is now ‘prioritised’ and he is 
committed to funding exploration of the area. 

 
Submissions by the Defendant 

 
17 Ms McKenzie submits that I should consider the whole 2,500 km 

of the southern Laverton Tectonic Zone as a ‘project’ and apply 
principles analogous to applications for exemption to this plaint for 
forfeiture. 
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Over the whole project she submits that there has been substantial 
compliance with a shortfall in expenditure of about $34,000.00.  I 
should consider the zone a project because it has a singular 
geological structure and that there is a company focus on the whole 
of the area.  She points out that it is incorrect for me to consider 
only wholly owned tenements when I consider what expenditure 
can be aggregated and stresses the importance of joint-venture 
arrangements to the timely exploration of minerals in this State. 
 

18 This tenement is almost completely comprised of salt lake and has 
never previously been explored.  It is not a high priority currently.  
It is very expensive to explore lake beds and proper that it be 
explored sequentially after drilling programs to the north are 
completed.  It’s legitimate for large holdings to be explored this 
way which is why the Act sees fit to allow ‘project’ exemptions for 
expenditure requirements. 

 
19 Ms McKenzie spoke of how the Gutnick Group of companies has 

been a great benefit to the region and if I consider the previous 
expenditure aggregated over the whole zone then I should merely 
fine the Defendant for it’s under expenditure.  The company, she 
suggests is a serious explorer for gold and history shows that this 
tenement will be properly explored in good time.  As evidence of 
this serious intent is that even in lean times the company still spent 
much money in the zone. 
She stated that Mr Gutnick’s commitment to the area above the 
subject licence is self evident and that if the capital raising venture 
fails then Mr Gutnick himself will fund future exploration. 

 
Submissions by the Plaintiff 

 
20 Mr Workman points to the words of Rowland J in Nova Resources 

NL v French (1995) 12 WAR 5 at page 57: 
“The objects and aims have existed generally in all mining 
legislation throughout Australia for many years.  In recent times, 
new forms of tenements have been introduced to support these 
objects.  The primary object, so far as it impacts upon this case, is 
to ensure as far as is practicable that land which has either known 
potential for mining or is worthy of exploration will be made 
available for mining or exploration. 
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It is made available subject to reasonably stringent conditions and 
if these, including expenditure conditions, show that the purposes 
of the grant are not being advanced, then the Act and Regulations 
make provision for others who have an interest in these purposes 
on that land to apply for forfeiture so that they may exploit the 
area………..It is with that background that where it is found by the 
Warden that a breach of expenditure conditions has been 
established, which the Warden considers is a material breach which 
would justify the making of a forfeiture order or recommending a 
forfeiture order, the Warden should so order unless there are other 
considerations which would tend to support some other 
dispositions of the application to forfeit”. 
In support of his application for a recommendation for forfeiture 
Mr Workman cites to the oft quoted passage from the judgment of 
the Court in Commercial Properties Pty Ltd v Italo Nominees Pty 
Ltd FCSWA delivered 16 December 1988 at page 22: 
“Failure to comply with expenditure conditions is contemplated by 
the statute itself as of sufficient gravity to justify forfeiture”. 
He submits that if Gutnick Resources NL wants to have title to 
over 2.5 thousand square kilometres of ground then must like 
everyone else expend the minimum required expenditure on it’s 
tenements.  Although Gutnick Resources NL may well have spent 
a lot of money on exploration over the years the question should be 
“what is the minimum they are obliged to spend?  Not how much 
have they spent?” 
 

21 He reiterates that the Defendant has applied for exemption from 
expenditure to the Department unopposed twice and has been 
refused twice. 
He stressed that by not expending the required amount the 
Defendant has been holding this licence contrary to the statutory 
aims of the Act. 
Over the life of the tenement 24.8% of expenditure was met in the 
first two years and only 9.5% in the expenditure year in question. 
Mr Workman argues that the Southern Laverton Tectonic Zone 
should not be treated by me as a project.  He submits the Defendant 
has not applied for project status with the Department, that the 
Defendant itself treats smaller projects like Pinjin, Savannah and 
Yundamindra as separate projects and that there has been no 
evidence that any unified scheme or plan has commenced. 
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Mr Workman points to under-expenditure in Gutnick Resources 
NL held tenements within the 20 km radius of the subject licence 
which averages only 23.3 % of the required total in the last two 
years and to tenements in the Savannah Project Reporting Status 
both held by Heron Resources Ltd and Gutnick Resources NL 
which have averaged out over the expenditure years 2001 and 2002 
at only 36.9% and 31.2% respectively. 
Tenements listed under Edjudina and Yundamindra also are not in 
good order with only 46.6% of required expenditure averaged over 
the last two years at Yundamindra and 17.1% of required 
expenditure at Edjudina.  

 Applications for exemption in these project areas have been with 
the exception of one tenement universally rejected. 

 
22 In regard to future plans Mr Workman points to the parlous 

financial state of Gutnick Resources NL, the relative failure of last 
years capital raising venture and the use of those funds raised last 
year to retire debt rather than in promoting exploration.  He asks 
me to treat with some scepticism Mr Gutnick’s assertions that he 
can and will fund future exploration in the area. 
He submits I should use my discretion to recommend forfeiture 
because on this tenement I can have no confidence that any work 
will be performed as promised. 

 
Findings 

 
23  Pursuant to S62 of the Act the holder of an exploration licence is 

required to comply with prescribed expenditure conditions unless 
the Minister grants a certificate of exemption in respect of the 
whole or part of the expenditure condition.  It is not at issue in this 
case that the Minister refused a certificate of exemption in relation 
to the subject tenements. 

  S98 of the Act provides: 
 
 “(4) (a) When the warden finds that the holder of an exploration 

licence or lessee of a mining lease has failed to comply with such 
requirements as are mentioned in subsection (1), the warden may 
recommend the forfeiture of such licence or lease, or impose a 
penalty not exceeding $10,000.00 as an alternative to the forfeiture 
or dismiss the application. 

 

 11



2003 WAMW 9 
 

 
 
(b) Where a penalty is imposed under this section the warden may 
award the whole amount of the penalty or any part thereof to the 
applicant. 
 
(5) A recommendation shall not be made under subsection (4) 
unless the warden is satisfied that the non-compliance with such 
requirements is, in the circumstances of the case, of sufficient 
gravity to justify the forfeiture. 
 

24 The Plaint alleges non-expenditure in the second year of the life of 
the tenement for the year ending 30th March 2002.  The Plaint was 
filed within time.  The minimum expenditure required for the 
tenement year is $20,000.00.  The claimed expenditure in the form 
5 for the year is $1,106.00.  The application for exemption 
KA958/012 was refused.  This expenditure is a mere 5.5% of the 
required amount.  The previous year 44.1% of the total was met.  
For the expenditure year ending 2003, 9.5% of the required 
expenditure has been met. 
Despite this gross failure to expend the minimum required 
expenditure on the subject tenement Ms McKenzie urges that I 
look at the history of the Gutnick Group, the South Laverton 
Tectonic Zone or “Super project” as a whole and their plans to 
explore the subject tenement upon the release of soon to be 
acquired funds and if proposed drilling on the two northerly 
tenements yields positive results. 
 

25 In deciding whether in all the circumstances of the case the non 
compliance is of sufficient gravity to justify forfeiture I should 
involve myself in an examination of things that have occurred to 
the tenement and the tenement holder.  I should also consider plans 
the tenement holder has for the future of the tenement. 
I have been asked to consider the ‘project’ as a whole and referred 
the case of Re SN Calder Esq SM:Ex Parte St Barbara Mines Ltd 
and Anor (1999) WASCA25.  In that case the Supreme Court 
granted a writ of certiorari quashing a decision by Warden Calder 
recommending an application for exemption from expenditure be 
refused.  

 
Warden Calder in the case at first instance considered the meaning 
of the word “Project” in S102(2)(h) of the Act.  He came to the 
conclusion the word “project” means in the context in which it is  
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used the notion that the implementation of or the carrying out of or 
the execution of the plan or scheme has commenced and is in that  
sense not merely an ‘idea’ or ‘mental conception’ or ‘speculation’ 
or plan with nothing more; good intentions coupled with a plan but 
nothing more would not account to a “project” 
He applied that definition to the facts of the exemption before him.  
He held that although there was a “project” in regard to other 
nearby tenements the tenement holder seeking the exemption did 
not have in relation to that tenement at any time a plan or scheme 
or design related to past or future expenditure.  This lack of plan, 
he thought excluded it from the concept of a project for the 
purposes of Section 102(2)(h).  The Supreme Court held that the 
Warden erred in taking that view of the meaning of the work 
project.  At p38 Malcolm CJ said the following: “I would accept 
that it is not enough simply to plan to hold a tenement in reserve 
merely on the basis that it would be worked when it becomes 
convenient to do so, as distinct from the basis of its relationship 
with the ore body or with other tenements which logically required 
it to be mined in the context of a planned sequence.  
Notwithstanding that there was not a fixed timetable or plan which 
showed precisely at what stage further exploration or mining would 
be carried out on the subject tenement, it was still possible for it to 
be regarded as part of the exploration and mining project which 
had been developed.  The granite line had been identified as 
extending into the subject mining lease and beyond it to the south.  
In my opinion it is this part of the evidence which demonstrates 
that the subject mineral lease was part of a “project”.” 
 

26 That case involved an application for exemption seeking that a 
tenement in a “project” be exempt from expenditure requirements 
because other tenements in the same project had exceeded their 
minimum expenditure requirements and the aggregate expenditure 
on the tenements when averaged out exceeded the minimum 
expenditure requirements for the tenements as a whole.  The 
subject tenement was a short distance from those others where 
minimum expenditure was being exceeded. 

 
27 In this case the Applicants have already sought and been refused 

expenditure exemption.  The case before me is a case for forfeiture 
where the protection of a Certificate of Exemption has been 
removed. 
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In addition it is not a case where any tenements held by the 
Defendant nearby have exceeded their minimum expenditure or  
where the tenements aggregated in the whole of the “Super 
project” have met minimum expenditure. 
 

28 In any event I am not convinced that the whole of what the 
Defendant calls the Southern Laverton Tectonic Zone is a 
“project”.  There may be a common geological feature to some of 
the 2,500 square kilometres of holdings and the holdings may be 
contiguous but I have heard no evidence to convince me that there 
is a planned sequence of development of the whole area. 
The distance between the subject tenement and the mining 
operation in the Saint Barbara Mines case was 500 metres, I find 
the relationship between this tenement and the Pinjin projects 80 
km south is too weak to apply principles analogous to the Saint 
Barbara case to the forfeiture plaint before me. 
It is clear that the company itself treats each “project” within the 
Southern Laverton Tectonic Zone as a separate project.  If the 
company views the whole area as a project why did it not then 
apply to the Department for project status for the purpose of 
reporting?  Even if I am wrong and the whole of the 2,500 square 
kilometres is a “project” then the company has held this tenement 
in reserve merely on the basis that they would work it when it was 
convenient to do so and not in the process of development pursuant 
to a planned sequence. 
 

29 If I look back at the development of the “Super project” it is clear 
that what the Defendant Company has done is to acquire vast tracts 
of ground but to primarily focus its expenditure on an area 80km to 
the south of this tenement.  This company focus on these more 
southerly tenements and on joint venture arrangements with other 
tenement holders has been as a result of deliberate policy by the 
Defendant. 
The company was aware of its obligations incurred when the 
tenement was granted.  If ‘title is vital’ to the company then the 
company should be aware that there is a potential to forfeit the 
tenement should the expenditure requirements not be met.  Their 
predicament is as a result of their own prioritising. 
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30 The Defendant Company has plans to explore this tenement but I 

am concerned that the company may not be able to carry out its 
plans.  The Defendant Company owes much and owns little.  It  

 relies, for its continued existence, on a single individual’s 
willingness to loan it money.  An individual who is not bound to 
loan it money and who can recall the loans at any time at his 
absolute discretion. 

  
31 The history of previous company share floats does not hold much 

hope for success in current cash raising ventures and previous 
undertakings to commence exploration have not been put into 
effect.  In the end result there has been little work performed on the 
tenement yet it is now half way through its life. 

 
32 I therefore recommend to the Minister that E31/433 be forfeited 

pursuant to S99 of the Act. 
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