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THE PROCEEDINGS
 

1  The parties are the registered co-holders of Mining Leases 15/990 
and 15/1127 (the Mining Leases). In respect of each lease the Plaintiff is 
the holder of 90 of the total of 100 shares. The Defendant is the holder of 
10 shares. 

2  This shareholding is registered. 

3  There has been a dispute between the parties. The Plaintiff wishes to 
sell the leases. The defendant does not wish to sell his 10% share. 

4  The Plaintiff has issued a plaint seeking inter alia that I order sale of 
the mining leases. 

5  The Defendant counterclaims an amount to $6,000 for breach of a 
written agreement between the parties. The $6,000 represents the cost of 
legal advice rendered at the request of the Defendant for various pleaded 
breaches of agreements by the Plaintiff. 

6  The Defendant also denies there is conflict between the parties and 
submits I have no power to order sale of the Defendants 10% share of the 
tenements. 

7  These proceedings have a long and exhausting history but finally 
evidence was concluded in late October 2004. 

 

BACKGROUND MS DOWNE 
 

8  The Plaintiff received a number of Prospecting Licences as part of a 
matrimonial settlement. At the time she received them she was employed 
as a nurse. In 1996 she enlisted the Defendant, a Mining Engineer, to 
assist her in exploiting the tenements. They had a flexible agreement 
where he would receive a 10% profit of any royalties or sale. No gold was 
found in any of these tenements and most have lapsed.  The most 
prospective were a number of yellow sand tenements. Much work was 
done in order to convert these tenements to mining leases. They were 
located on a Department of Conservation And Land Management 
(CALM) Timber Reserve and the plaintiff had to commission an expert, 
attend many meetings and eventually engage solicitors to initiate action 
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against the Minister before the mining leases were created. Mining Lease 
15/990 was 21 hectares in size. This is the only lease from which sand can 
currently be removed. Mining Lease 15/1127 is 260 hectares in size.  
There is no ministerial approval to remove sand from this tenement.  In 
order to obtain a mining lease Ms Downe had to obtain a quarry managers 
certificate which she did. 

9  Initially the parties had a contract with Western Mining Corporation 
Ltd (WMC) whereby sand was removed from the tenement and the parties 
were paid 98c per ton.  

10  In regards to that contract the parties entered into an agreement 
whereby monies from WMC were paid into a joint trust account, royalties 
to the government and other outgoings like rents and rates were paid out 
and the remainder to be distributed 90% to Ms Downe 10% to Mr Milne. 

11  Ms Downe was the quarry manager during that period. There were 
apparently some difficulties with the preferred carrier of WMC. A Mr 
Bergmeier was installed as quarry manager and Ms Downe left WA to 
reside in Queensland. 

12  After that time a reduced quantity of sand was being sold to WMC 
and then the contract ceased.  There was also a failed contract with a Mr 
Kelly. 

13  After the contract with WMC broke down there was much less sand 
taken and therefore much less royalties. The outgoings like rent and rates 
still had to be paid. The firm of lawyers administering the trust fund had 
to retain moneys to cover these liabilities. They would send letters to each 
party requesting permission to make payments. 

14  In mid 2002 it would appear that the firm of solicitors administering 
the trust fund, McDonald Rudder wanted to terminate this arrangement. 

15  They wanted Mr Milne to allow them to pay 90% of what they held 
in trust to Ms Downe and 10% to him. Mr Milne got a firm of solicitors. 
McDonald Rudder made various demands to these lawyers.  Negotiations 
broke down, Ms Downe issued these proceedings. 

16  Ms Downe requires that I make an order that these two tenements be 
sold. She can no longer manage the tenements because she lives a great 
distance away, has lost interest and has no money. 
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17  She states that the only sand being taken away at the moment is some 
yellow sand for gardening supplies but not sufficient to make a profit for 
her and Mr Milne.  

18  She has made through her lawyers several offers of sale by various 
means. She has no money to buy Mr Milne’s 10% nor any money to 
spend further developing the tenement. She says she has attempted to sell 
her 90% share to various companies but no company wishes to buy a 
share.  Each company she has spoken to is only interested in owning 
100% of the tenement. 

19  At present Bergmeiers are still taking small amounts of sand from 
Mining Lease 15/990. No permission has been sought to remove sand 
from Mining Lease 15/1127. Ms Downe concedes the tenements would be 
worth more with ministerial approval to mine already granted on Mining 
Lease 15/1127. 

20  Currently Bergmeiers hold monies for payments of royalties, rates 
and rents. 

21  Exemptions from expenditure have been successfully sought on 
Mining Lease 15/1127 because of these proceedings but Ms Downe is 
concerned that the tenement is vulnerable to plaint.  No-one Ms Downe 
has spoken to has put a price on the tenements or on 90% of the 
tenements. Ms Downe doubts a price can be put on the tenements by any 
valuer. 

22  Shire rates for two years are owing.  Both parties are jointly and 
severally liable for any debts. 

23  Proceedings were issued October 2002. Contained in the lawyers 
letters prior to the instigation of these proceedings were several requests 
for Ms Downe to put in an offer. Ms Downe made no offer. 

24  Ms Downe now has no money.  The rates on both tenements are due 
and about $5,000 in rates are owing. She no longer has the inclination, 
interest or ability to continue to work the tenements and she can see no 
way out except sale. 
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MR MILNE 
 

25  From Mr Milne’s point of view the financial arrangements were 
proceeding relatively smoothly until he received this demand to close 
down the trust account held by McDonald Rudder and distribute all of the 
funds prior to paying any of the debts. Mr Milne was concerned that if this 
occurred he could be exposed to the total debt on the tenements which at 
that time he estimates added up to approximately $58,000. Mr Milne 
explained his concerns to McDonald Rudder.  He wanted the current 
system to continue until an alternative arrangement could be found. 
McDonald Rudder referred him to Ms Downe. 

26  Ms Downe just wanted to close the account. Ms Downe made a 
savoy offer which he rejected and then in the end McDonald Rudder 
distributed the funds anyway without Mr Milne’s approval. 

27  Mr Milne later instructs Bergmeiers to hold onto the funds they 
receive and only distribute them 90:10 with written consent of both 
parties.  That arrangement lasts until this day. 

28  He concurs that shire rates are currently outstanding and at the 
moment not enough sand is being sold to cover costs until there is some 
increased demand for sand through Bergmeiers or a new contract is 
entered into. 

29  He was unaware Ms Downe wanted to sell until August to 
September 2002. He is of the opinion it is not now a good time to sell the 
tenement, for the following reasons:- 

30  1. There is a negative cash flow on the tenements 

31  2. The smaller tenement Mining Lease 15/990 is nearly mined 
 out and even that is subject to CALM’S yearly review. 

32  3. The larger tenement Mining Lease 15/1127 has not yet got
 permission from CALM to mine. 

33  4. There is currently a low demand for yellow sand. 
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34  Mr Milne does not see it being a good time to sell until Mining Lease 
15/1127 has approval for sand mining and a significant contract is won for 
the sale of sand. He concedes that in the interim the tenements will make a 
loss and rates may have to be paid by the tenement holders until these 
things have occurred. 

 

POWERS OF A WARDENS COURT 
 

35  The Plaintiff asks that the two tenements be sold.   

36  The term ‘mining tenement’ is defined in the Mining Act (1978) WA 
as follows in Section 8: 

37  “ means a prospecting licence, exploration licence, retention licence, 
mining lease, general purpose lease or a miscellaneous licence granted or 
acquired under this Act or by virtue of the repealed Act; and includes the 
specified piece of land in respect of which the mining tenement is so 
granted or acquired.”  

38   The two tenements are mining leases.  A mining lease authorises the 
holders to work and mine the land, to take and remove minerals, take and 
divert water, perform all ancillary tasks necessary to effectively carry out 
mining operations, use and occupy the land and own all minerals lawfully 
mined from the lease.  Section 85 Mining Act (1978) WA. 

39  My powers as a warden are not inherent powers.  I only have power 
if a Statute confers power to me.  My jurisdiction to hear and determine 
and make orders concerning the sale of the mining leases is said to arise 
from Sections 132 (1)(l) and 134 (1)(i) of the Mining Act (1978)  WA. 

40  Section 134 (1) Wardens Court states: 

41  “A wardens court has power to make orders on all matters within its 
jurisdiction for - ” 

42  The section then lists (a) –(i) which are a number of placita. 

43  The plaintiff submits my power to order sale of the mining leases 
arises from placita (i), which provides: 
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44  “the partition, sale, disposal or division of any mining property, or 
the proceeds thereof, held by 2 or more persons having conflicting 
interests therein;” 

45  The question for this court to answer is whether a mining lease is 
mining property for the purposes of this Act. Mining Leases are a ‘mining 
tenement’ because they are so defined by Section 8 Mining Act (1978) 
WA.   

46  The term ‘mining property’ is unfortunately not defined in Section 8.   

47  The terms ‘mining property’ and “mining tenement” are used 
throughout Section 132 and Section 134 in conjunction with each other.   

48  A glaring example is Section 134 (3)(j), which provides that  

49  “A Wardens Court may order the taking of accounts by any specified 
person in relation to any mining partnership or to the respective shares or 
interest of any person interested in any mining property, mining tenement 
or mineral” (The underlining is mine). 

50  The two terms here are also juxtaposed.  They cannot be interpreted 
as the same thing.  ‘Mining tenement’ as a term relating to Wardens 
jurisdiction is used in Section 132 1 (a), (b), (d), (e), (f), (g) and (i) and 
Section 134 1 (e) and (f). 

51  “Words in the same Act and particularly in the same section should 
be given the same meaning consistently.  Where a legislature could have 
used the same word but chose to use a different word, the intention of the 
legislature must be construed as evincing an intent to change the 
meaning.” (Registrar of Titles (WA) v Franzon [1976] 50ALJR 4 at 6 per 
Mason J). 

52  The framers of the Mining Act were obviously of the view that 
‘mining tenement’ and ‘mining property’ were different terms. Clearly 
then I am not empowered to order sale and partition of a mining tenement 
unless the term ‘mining property’ is construed by me to be a very wide 
term and ‘mining tenement’ to be a mere subset of that wide term.   

53  I cannot accept that meaning.  If that wide meaning of ‘mining 
property’ was intended by the legislature there would be no need to put 
the term next to ‘mining tenement’ in Section 134 (3)(j).  The term 
‘mining tenement’ would be redundant. 
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54  I am unable to construe Section 134 (1)(i) so as to allow a warden to 
order sale of a Mining Lease and as a result the Plaintiffs application must 
fail. 

 

COUNTER CLAIM 
 

55  The defendant has counter claimed $6,000 for breach of an 
agreement.  There was an agreement entered into in relation to the 
disposal of funds received from the sale of sand from the two co-owned 
Mining Leases.  By this first agreement, the proceeds of the sale of sand 
were paid to McDonald Rudders trust account.  The royalties due the 
Department of Industry and Resources were paid from that fund. 

56  The funds were distributed 90% to the Plaintiff and 10% to the 
Defendant.  The Plaintiff was to pay all of the other costs and expenses 
and the Defendant was to pay the Plaintiff 10% of those costs and 
expenses. 

57  This agreement was frustrated once the volume of sand being taken 
dropped sharply.  Different arrangements were entered into by the parties.  
Ms McKenzie asserts on behalf of her client that these arrangements 
amount to an enforceable contract, a contract that was breached by Ms 
Downe. 

58  Mr Milne says this about the arrangement at Page 75 of the transcript 

59  “The original contract we had between Yvonne, myself and 
McDonald Rudder was in particular to sand supply directly to Western 
Mining.  From that point on we were actually going through – we were 
actually selling to Bergmeiers and so therefore technically that contract 
was no longer applicable and things had changed quite substantially so 
McDonald Rudder wrote to me, and I presume to Yvonne as well, 
requesting, “What do we do?” and I wrote back saying “well they can 
retain all monies and authorise payments and distribution with written 
authorisation by both parties” 

60  ……So for the next 18 months essentially is that what happened 

61  ……Yes, every time McDonald Rudder wanted to distribute some 
funds or pay some bills they would fax me a request to authorise the 
payment and I did so” 
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62  The counter-claim was not strongly argued by Ms McKenzie in her 
closing address. 

63  What is described is no contract.  There was no offer.  There was no 
acceptance of that offer.  There was no promise made by any party.  There 
was no exchange between the parties.  There was no consideration 
passing.  There was no deed.  There was no certainty as to terms.  The 
arrangement was simply a de-facto method of dealing with income and 
expenditure in relation to a jointly owned asset. 

64  Mr Milne’s decision to seek legal advice from Corser’s about his 
legal rights, duties and entitlements is his own.  Their bill cannot be 
successfully characterised as loss flowing from a breach of a binding 
contract by Ms Downe. 

65  I dismiss the counter claim. 

 

66  I adjourn for a date to be fixed for any orders consequential upon 
these orders of dismissal. 
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