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1 Horizon Mining as First Applicant/Defendant applies for a Certificate of 
Exemption in respect of Expenditure on Exploration Licence  37/606 for 
the year 15 February 2001 – 14 February 2002.  

 

2  Jindalee Resources as the current holder of the Exploration Licence 
has been permitted to join these actions as Second Applicant/Defendant.  

 

3  The Application is the subject of an Objection and Plaint for 
Forfeiture by MPF Exploration Pty Ltd.   

 

THE LEGISLATIVE FRAMEWORK AND THE OBJECT OF THE 
MINING ACT AND REGULATIONS 

 

4  Section 62 of the Mining Act  (1978) WA directs expenditure 
requirements shall be met unless exemption is granted.  Regulation 21 of 
the Mining Regulations 1981 establishes the amount of expenditure for 
the blocks encompassed in the Exploration Licence  (in this case a total of 
$20000).  Section 102 (2)(a)-(h) of the Mining Act outlines the specific 
reasons upon which an exemption might be granted.  Section 102(3) 
provides for ‘any other reason which may be prescribed or which in the 
opinion of the Minister is sufficient to justify such exemption’.  Section 
102(4) directs that the Tribunal shall have regard to the current grounds 
upon which exemptions have been granted, the work done and money 
spent by the holder. 

 

GROUNDS OF APPLICATION FOR EXEMPTION 
 

5  The application for exemption in this case is made pursuant to 
Section 102(2)(b) which permits the recommendation of a grant of 
exemption if it has been demonstrated that time is required to evaluate 
work done, to plan for exploration or mining or to raise capital for those 
purposes.  There is some dispute about whether capital raising has been 
pleaded as a grounds of application. As detailed in the following 
commentary I am satisfied that it has been and is a limb of the application. 
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6  The application for exemption is also grounded in Section 102(3) 
which provides for the grant of an exemption for any other reason which 
may be ‘prescribed’ or ‘which in the opinion of the Minister is sufficient 
to justify such exemption’.   

 

PLAINT 
 

7  The Plaint is brought pursuant to Section 98 of the Act.  Section 
98(5) of the Act provides that a recommendation for forfeiture ‘shall not 
be made’ unless the Warden ‘is satisfied that the non-compliance … is in 
the circumstances of the case, of sufficient gravity to justify the 
forfeiture’. 

 

OBJECTS OF THE MINING ACT 1978 
 

8  The objects of the Act are elaborated in Nova Resources NL v 
French (1995) 12 WAR 50 and can be broadly stated as assertively 
encouraging exploration and exploitation of the mineral resources of the 
state and in the event of a failure of a tenement holder to assume these 
obligations, the release of a tenement to a plaintiff for that purpose.  The 
Act should be interpreted to discourage the tying up of tenements. 

 

9  The requirements of expenditure on tenements should be seen in the 
light of the provisions of the Act and its objects.  It has been observed by 
Warden Wilson that the Act encourages a ‘planned and methodical 
approach’ and that it should not be interpreted to insist upon spending for 
the sake of it (General Resources NL v Exmin Pty Ltd [2002] WAMW 
18). 

 

10  It has also been observed that ‘the circumstances of the case’ entitle a 
Warden to consider the past history of the management of the tenement 
and expenditure compliance by a litigant/applicant and that future plans 
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may form part of these considerations (Warden Calder in Turnbull v 
Australian Metallic Resources NL [2000] WAMW 2). 

 

11  This case has been partially litigated in the past.  A hearing was 
conducted in 2002 and no decision rendered.  It is now before me for a 
rehearing and determination and recommendations. 

 

12  The history of the matter is as follows. 

• The company filing for exemption was ACN 009 201 763, known 
progressively as Horizon Mining NL, Horizon Mining Ltd, Horizon 
Global Ltd (‘Horizon’).  The name Horizon Global Limited was 
assumed in September 2001.  This company held Exploration 
Licence 37/606 until 8 May 2002.  At that time Jindalee Resources 
Ltd ACN 064 121 133, a wholly owned subsidiary of Horizon until 
15 May 2002, assumed the ownership, control and management of 
Horizon’s mining assets. 

• Horizon Mining Limited was granted Exploration Licence 37/606 
on 15 February 2000 having made application for the grant of the 
licence in 1999. 

• Application for Exemption 977/012, lodged on 15 April 2002 by 
Horizon Global Limited, relates to Expenditure Year 15 February 
2001 to 14 February 2002. 

• The expenditure requirement for the year ending 14 February 2002 
was $20,000.  In the year from 15 February 2000 – 14 February 
2001 the expenditure requirement was met and exceeded with 
$20,430 expended by the then holder of the Exploration Licence 
(Horizon Mining) (Exhibit E). 

• A Form 5 (Operations Report – Expenditure on Mining Tenement 
pursuant to Sections 51, 68, 70H, 82 and 115A, Regulations 16, 22, 
23E, 32, 96B and 96C) was lodged on 12 April 2002.  It was 
claimed that expenditure of $6,726 had been made in the 2001-
2002 expenditure year (Exhibit G). 

• Exemption is sought pursuant to sections 102(2)(b) and 102(3).  

• The Objection LE45/012 was lodged on 1 May 2002 by MPF 
Exploration Pty Ltd (MPF).  It was asserted that there had been 
ample time for evaluation, planning and raising mining capital.  It 
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was also argued that the tenement holder should not be exempt as 
this tenement was not part of a project (pursuant to section 
102(2)(h)).  In the alternative the Objector/Plaintiff argued that if 
the tenement was part of a project the aggregate expenditure was 
not in excess of that required and would therefore not excuse the 
failure to comply with the expenditure requirements.  Project status 
was never claimed by the tenement holder as a ground for 
exemption. 

• After the Objection was lodged and on 8 May 2002 Horizon 
transferred its mining interests to its wholly owned subsidiary 
Jindalee Resources Ltd (Jindalee). 

• Jindalee’s Prospectus was lodged offering 16 million shares at 25 
cents each.  The intention of this share float was to raise $4 million 
for mining exploration, to provide future working capital, to fund 
acquisition costs and to support administration costs.  

• On 11 June 2002 the shares were quoted on the Stock Exchange.  
Jindalee was admitted to the Official List.  A total of $2.65 million 
was raised.  

• On 2 September 2002 MPF followed up its Objection with the 
lodgement of a Plaint for Forfeiture LE 37/012 for the relevant 
expenditure year (2001-2002).  MPF alleged that the defendant 
holder of Exploration Licence 37/606 had failed to comply with the 
expenditure requirement and this non-compliance was of ‘sufficient 
gravity to justify forfeiture’.  Once the Plaint was lodged there was 
no further requirement that the holder expend monies until the 
matter was resolved.   

• On 23 August 2002 the defendant lodged a Defence rejecting the 
plaintiff’s claim.  In that Defence it was observed that an 
application for a Certificate of Exemption had been lodged and in 
the event of its grant the defendant would have no case to answer.  
It was also argued that given previous expenditure and proposed 
future commitments, including drilling, the failure to comply was 
not of ‘sufficient gravity to justify forfeiture’. 

• Between the time of the lodgement of the Application, Objection 
and Plaint this matter has been the subject of the aborted hearing 
referred to above (17 October 2002).  At that hearing the grounds of 
Objection were amended.   

• The amendments to the Objection allege the tenement holder had 
ample to time to comply, the exemption application was without 
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grounds, the application lacked sufficient particularity, the holder 
provided no substantive reasons for failure to comply with 
expenditure requirements, only a nominal amount had actually been 
expended in the application year, no exploration work had been 
carried out, there was no intention to carry out such work but rather 
to sell the tenement as evidenced by the transfer to Jindalee, and 
other grounds as might arise in the hearing.   

• The Plaint was also amended specifying the actual amount which 
remained outstanding on the expenditure requirements ($13,274) 
and alleging that little or no work had been done and no exemption 
granted and that this non-compliance was of sufficient gravity to 
justify forfeiture.   

• The case was relisted on 1 July 2004.  At that time the defendant’s 
counsel launched a Strike Out Application on the basis that the sole 
director of the plaintiff company was not legally entitled to sign the 
Plaint.  That application was dismissed on 23 July 2004.  

• On 25 November 2004 applications were listed in relation to 
Joinder of the Second Defendant and to require Further and Better 
Particulars.   

• On 25 November 2004 I ordered that Jindalee Resources Limited 
be joined as a second defendant to the Plaint and a second applicant 
to the Application for Exemption.  These applications for joinder, 
dated the 19 November 2004 and supported by affidavit of Lindsay 
George Dudfield, Managing Director of Jindalee and a Director of 
Horizon, sworn 18 November 2004, were not consented to nor were 
they the subject of an objection by counsel for the Plaintiff.  In 
permitting joinder I rely upon the authority of Kioa v West (1985) 
159 CLR 550 and Re Plutonic: Ex parte Roberts [1999] WASCA 
133 articulating the general requirement that procedural fairness be 
afforded a party in circumstances where an interested party’s rights 
or entitlements might be affected by an adverse ruling.  I note that 
these authorities are cited with approval by my colleague Warden 
Calder in Newmount Duketon Pty Ltd and others v Angelopoulous 
[2005] WAMW 1.  In his Affidavit Dudfield swore that Jindalee 
had been the holder of the Exploration License since 8 May 2002 
and he set out the history of the transfer.  It is plain that Jindalee has 
a direct interest in the outcome of the Application for Exemption, 
Objection and Plaint and has a right to be heard in these 
proceedings.   
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• On 25 November 2004 Orders relating to further and better 
particulars were made.   

• Jindalee and Horizon have responded to the Plaintiff’s Request for 
further and Better Particulars as follows:-  
 Request 1.1: The reason time was required to evaluate work 

done? ANSWER: Time was required to evaluate and gain a 
greater understanding of the geology of the tenement to 
ensure that further exploration was conducted in an efficient 
manner. 
 Request 1.2: The reason time was required to plan future 

exploration? ANSWER: The tenement lies in thick 
transported cover, historical data was not comprehensive 
and was old and there was a need to determine all pertinent 
data. 
 Request 1.3: The reason time was required to plan future 

mining? ANSWER: Not relevant to the application. 
 Request 1.4: The reasons capital was required to (a) evaluate 

work done, (b) plan future exploration, (c) carry out 
exploration, (d) plan future mining and (e) carry out such 
mining?  ANSWER: As to (a) (b) (e) these criteria were not 
relied upon.  As to (c) and (d) it was claimed that capital was 
required to carry out future exploration as the nature of the 
land was such that exploration would be expensive.  As the 
First Defendant  was at the time of the application a joint 
technology and exploration company it was necessary to 
obtain funds for the latter through capital raising operations.   
 Request 1.5: The reasons why such capital could not be 

raised in the relevant expenditure year? ANSWER: The First 
Defendant decided to raise capital by a share distribution 
and listing of the Second Defendant on the ASX.  The process 
was commenced in the relevant expenditure year. 
 Request 2.1: The reasons prescribed? ANSWER: The First 

and Second Defendants do not rely upon ‘reasons 
prescribed’. 
 Request 2.2: Other reasons upon which the Applicant intends 

to rely as sufficient to justify the exemption sought? 
ANSWER: In November 2001 the Board of Directors of the 
First Defendant determined to raise the necessary capital by 
a share distribution.  This capital was raised to ensure that 
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the tenements were explored effectively and comprehensively.  
During the capital raising process exploration was held in 
abeyance to retain the worth of the tenement as at the time of 
the share sell-off.  Drilling which had been planned was 
deferred pending the capital raising process.  Raising capital 
by a public offer of shares is a common and legitimate way to 
raise capital in the mining industry and $2.65 m was raised 
by this means.  It was submitted that the Second Defendant 
should not be prejudiced by the manner and timing of the 
capital raising process. 

13  The hearing of the substantive issues was listed for 24-25 February 
2005.  All evidence and submissions were received at that time.  This 
hearing involved numerous exhibits and the sworn evidence of Dudfield, 
variously a director of both Defendant companies.  No witnesses were 
called on behalf of the Plaintiff the case being conducted through exhibits, 
cross-examination and submissions.   
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THE FEBRUARY 2005 HEARING - PRELIMINARY 
EVIDENTIARY MATTERS 
 
DEFENDANT’S OBJECTIONS TO EXHIBITS 1 AND 2 
TENDERED BY COUNSEL FOR THE PLAINTIFF 

 

14  Before turning to the evidence and recommendations it is necessary 
to deal with the issue of the admissibility of two exhibits which were 
admitted under objection during the hearing in an effort to expedite the 
hearing.  

 

15  During the hearing in February 2005 Workman for the plaintiff 
sought to tender documents - 

15  Proposed Work Programme Accompanying Application for 
Exploration Licence  37/606.  

17  Statutory Declaration of John Thevissen in Support of Application 
for Exemption. 

 

18  Counsel for the Defendant argued that these two documents were 
inadmissible and that admitting them would offend against public policy 
(Bunning v Cross (1978) 141 CLR 54).  Further and in the alternative he 
argued that their prejudicial effect outweighed their probative value.   

 

19  These two documents had been obtained under a subpoena issued in 
the proceedings before the Warden in 2002 at a time when Mining 
Registrars were permitted by the Department to issue subpoenas (Form 
37) in matters heard before the Warden sitting in open court.   

 

20  Counsel for the plaintiff argued that the documents were initially 
obtained lawfully and that he was entitled to use and tender them at this 
second hearing.  Copies had been made at the earlier hearing. Counsel for 
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the defendant argued that it was not permissible to remove copies of the 
documents under subpoena.  This remains a moot point but in the 
circumstances I do not propose to determine that matter. 

 

21  It is apparent that the documents were originally obtained in 
accordance with Departmental policy and practice and in good faith.  
They were not illegally obtained.  Their circulation under subpoena was 
not prohibited until August 2004 when the Department directed staff to 
desist from issuing and answering subpoenas.  As they were not illegally 
obtained it is not appropriate to now determine that they were.  I would 
not exclude the documents on the basis of public policy. 

 

EXHIBIT ONE – The Work Program 
 

22  The first document was compiled prior to the present application for 
exemption.  It was a document which set out ‘estimated’ expenditure for 
the purposes of obtaining the grant of the Exploration Licence  (pursuant 
to Section 58 (1)(b)(iii)).  It was never intended to do other than estimate 
monies that would be necessary for exploration. The document was 
compiled by a Tenement Manager.  It was drafted without reference to the 
witness Dudfield.  This would appear to be the usual industry and 
business practice.  In the year immediately after the Work Programme 
was drafted the defendant company, the holder of the Exploration 
Licence, complied with the expenditure requirement.   Exhibit 1 is of no 
probative value and will not be admitted into evidence. 

 

EXHIBIT TWO – Statutory Declaration In Support Of The 
Application (Declared 9 May 2002). 

 

23  John William Thevissen was the Titles Consultant for Hetherington 
Exploration and Mining Title Services Pty Ltd which was contracted to 
act as agent for Horizon Global Ltd (as it then was). The deponent of this 
statutory declaration was not cross-examined on its contents.    
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24  The document is light on detail.  It is indeterminate as to dates and 
no name is given of the person at the drilling company with whom 
Thevissen spoke.  No documents are provided in support of the alleged 
conversation or any contractual arrangement.  Thevissen stated he 
contacted Mondrill Drilling contractors some unspecified time after 
February 2001. The statutory declaration of Nickolas Money - the 
proprietor of Mondrill – does not support Thevissen’s recollection of 
events (Exhibit 3 dated 4 October 2002).  

 

25  Dudfield evinced some confusion about the chronology of events 
(Transcript p 49 line 17-18). He conceded that the events were some two 
years ago and he might have been in error.   He said he had not finalised 
the field drilling requirements until October-November 2001.   

 

26  The plaintiff argues that the Thevissen document demonstrates 
drilling work was planned early in 2001; that it was deferred (at some 
unspecified time); and, there was ample opportunity for Horizon to 
undertake this work and comply with its expenditure commitments before 
the proposal to transfer the Exploration Licence to Jindalee effectively 
froze all prospects of exploration. 

 

27  To the extent that Thevissen’s Statutory Declaration lacks specificity 
and there is some conflicting sworn evidence about this matter I am of the 
view that the document’s potentially prejudicial effect exceeds its 
probative value.   I will not be admitting the document. 
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THE EVIDENCE BEFORE THE TRIBUNAL 
 

28  The only witness called in this case was Lindsay Dudfield, Managing 
Director of Jindalee and Non Executive Director of Horizon.  Dudfield 
listed his qualifications. He is a geologist having first qualified in 1976.  
He has worked for Amoco, Exxon and been involved in the development 
of Scuddles zinc-copper mine at Golden Grove (WA).  In 1987 he was the 
founding Director of Dalrymple Resources NL, in 1989 assuming the role 
of senior geologist.  He was also with Nova Resources.  In 1994 he joined 
the Board of Horizon Mining NL (as it then was).  In this company it was 
his role to supervise the management of the mining tenements.  He is a 
member of a number of professional organisations including Australian 
Institute of Mining and Metallurgy, Australian Institute of Geoscientists, 
Geological Society of Australia, and the Society of Economic Geologists.  

 

29  Dudfield told the hearing that Horizon Mining was a hybrid company 
holding technology and mining and exploration assets.  The Australian 
Stock Exchange (ASX) classification of the company changed from gold 
explorer to a technology company in 2000-2001. 

 

30  The application for the Exploration Licence  was first made in April 
1999 at Dudfield’s direction.  The instruction to the Tenement Manager 
had been to look out for tenements along or abutting the Kilkenny Fault as 
this area had real exploration potential and also fitted in with the 
company’s interests in the area.  When the area the subject of this 
Exploration Licence became available an application was lodged for 
grant.  The Exploration Licence was never part of a project status but it 
was suggested by Dudfield that it could have been and this should have 
been considered by the company as there were solid geological grounds 
for such an application. 

 

 

31  In 2001 Horizon was actively pursuing development as a technology 
company with Horizon TV and audio-visual internet services.  This 
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change to technology happened gradually and went from a small exposure 
to a dominant focus.  The company Board changed and instead of 
retaining two of the three board members as mining personnel Dudfield 
was retained as the single Board member with a mining focus. 

 

32  In 2001 Horizon held tenements in the goldfields area.  The company 
was targeting major geological structures with considerable ‘transported 
cover’ as likely sites for undiscovered gold deposits.  Dudfield as the 
company’s geologist had a plan for the company to exploit this area in this 
fashion.  The blocks along or abutting the Keith Kilkenny tectonic zone 
were sought as part of a strategy or a ‘ target model’ as these blocks 
‘geologically looked very interesting and [due to] lots of transported cover 
[which meant] it probably hadn’t been effectively explored by previous 
tenement holders’ (Transcript p 79 line 35-45). 

 

33  Dudfield advised that of the 12 blocks in this original Exploration 
Licence there are now only 6 retained by Jindalee as the other 6 have been 
sloughed off pursuant to surrender provisions as they did not fit into the 
plan of exploration. 

 

34  He said that he was involved in the preparation of the Jindalee 
Prospectus which was lodged with the ASX in early 2002.  His evidence 
included a discussion of the maps associated with the Prospectus in that 
he argued that the tenements of interest to him and the company followed 
the Kilkenny Fault.  Dudfield’s examination of the geological features 
indicated a methodological and planned approach to exploration.   

 

35  It was Dudfield’s evidence that Jindalee wanted to advance the 
exploration of the tenements as he believed the prospects of successful 
exploration were good.  He was not shaken on this evidence and presented 
as a careful and honest witness.  When his evidence was mistaken about 
certain financial matters and claims in subsequent Form 5s he readily 
admitted his errors.  He was a witness who impressed as intent upon 
exploiting the mineral resources of the blocks the subject of the 
Exploration Licence. 
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36  Being a geologist and having the management of the proposed 
exploration Dudfield gave evidence about the exploration potential of the 
Exploration Licence.  He stated that in areas where transported cover is 
considerable soil sampling can be used to determine the value of any ore 
but whilst it is low cost it is not efficient and drilling is necessary for the 
best results.  It was his evidence that the tenement had real potential but 
that the necessary examination of this potential would be expensive.  As a 
company with technology interests Horizon could not exploit this 
potential without some capital influx. This was difficult to achieve at the 
time as the mining industry was still in downturn and the proposed 
exploration was high risk.  The Directors turned their minds to obtaining 
the necessary capital influx. 

 

37  There were alternative methods of raising capital – inviting a joint 
venture partner to bring capital into the enterprise or engaging in a spin 
off share deal. It became apparent to Dudfield that considerable capital 
had to be raised to pursue the exploration of the tenement and he 
discussed this with the other directors and the decision was taken to hive 
off the mining resources to Jindalee.  The Directors discussed this in 
September 2001. 

 

38  The mining section of the original holding company was small.  
Dudfield was the only full time employee and the work on the ground was 
done by him.  His strategy was to summarise the work of previous 
explorers and identify where work had already been done.  If the earlier 
work was unhelpful he would identify shortcomings and determine what 
further or other work needed to be done.  He conducted a review of the 
Exploration Licence  data during the tenement year 2000-2001.  Nothing 
other than a desk top review had been done until that time.  Dudfield 
determined to investigate some aeromagnetic anomalies by drill testing.  
The areas where these anomalies occur appear in those 6 blocks of the 
tenement which have been retained.  They are depicted in red in the aerial 
map (Exhibit D).   

 

39  Dudfield referred to a detailed map (100m line spacing) which 
elaborated these anomalies and advised that this map had cost $2000 and 
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been obtained in the second year of the lease of the tenement (ie the year 
under Plaint).  He gave evidence that the cost of obtaining this map is not 
claimed in the expenditure outline for that year (the Form 5) but does 
appear in the following year (2002-2003).  He stated that it should have 
been claimed in the year 2001-2002.  If this was accurate it increased the 
actual expenditure in the year under Plaint to $8726 of a total required of 
$20000.  Although Dudfield was cross-examined at some length about 
this issue I accept his evidence that the failure to include it was an 
oversight.   

 

40  Dudfield’s evidence was that the expenditure claimed in the first year 
(February 2000 - February 2001) included $11,942 for a geologist’s 
exploration time (Exhibit E). 

 

41  In the second year (the year under Plaint) the expenditure of $6726 
includes $2212 for geologist’s time but does not include the cost of the 
map referred to above.  In October-November 2001 Dudfield stated that 
there was expenditure which was divided between this and other 
tenements.  He denied that these costs claimed were also charged to the 
development of a geologist’s report compiled for the Prospectus 
developed to interest investors in Jindalee.   The cost of that report is not 
included in the claimed expenditure. 

 

42  Nevertheless Dudfield gave evidence that Jindalee has continued 
since the separation of the technology and mining entities to explore and 
develop its mining interests in the region.  For instance the company has 
drawn Newcrest Mining into a joint venture at Irontank Well.  The 
company is now employing two geologists and other administrative and 
consultancy staff.  Dudfield continues to do the planning and exploration 
work.   

 

43  The 2003 and 2004 Annual Reports of Jindalee show that the 
company continues to explore and develop its mining ventures.  The 
company policy is to drop the ground they are granted if exploration 
produces negative results.  It is for this reason that 6 of the 12 initial 
blocks in the Exploration Licence  under Plaint have been dropped.  
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44  Dudfield stated that the Exploration Licence tenements would have 
been drilled, using Mondrill which had been approached, once the capital 
was raised if it were not for the Plaints over them.  He stated that if the 
exemption was granted he would check the original pegs and mobilise the 
drilling operation as a matter of urgency. 

 

45  Dudfield’s evidence was that Mondrill were the drilling contractors 
originally consulted in 2001. This firm was selected for its skill in air core 
drilling in lake sediments and high water flow areas.  It was originally 
intended that the company would drill and Dudfield had planned to mark 
out drill holes in October or November 2001. The drilling was deferred on 
advice that he should do nothing to change the value of Jindalee once the 
Prospectus was commissioned and issued.  Dudfield was told to wait until 
Jindalee was listed and the funds were available.  He was cross-examined 
at some length about this time-line and conceded that he might have got 
the dates wrong.  In re-examination he stated that he had to cancel 
whatever arrangements had been made with Mondrill after Horizon 
determined to proceed with the Jindalee Prospectus on 30 September 2001 
(transcript p 81 in 20-25). 

 

46  In cross examination Dudfield was taken to the 2003 Jindalee Annual 
Report and challenged on his assessments of exploration expenditure.  He 
appeared to be in error and to have misstated the position.  He was quite 
frank in admitting this error. 

 

47  He stated that he did not complete the Work Program which had 
been lodged by the Tenement Manager (Exhibit 1).  He agreed that this 
Work Program suggested drilling would take place at an earlier stage and 
that this had not occurred.  He had not provided the expenditure figures to 
the Tenement Manager.   

 

48  Dudfield was cross-examined about the break-down in the 
expenditure outline for the first year of operations and stated that the 
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figures claimed would be an apportionment from all expenditure in the 
company’s mining packages in the area.   

 

49  It was put to Dudfield that at the end of the first year all necessary 
preparatory work had been done and that his version of events about when 
he contracted with or contacted Mondrill to conduct the drilling work was 
in stark contrast to that of Money (see Exhibit 3 - Statutory Declaration).  
This document, like that of Thevissen was light on detail and unsupported 
by documentary material.   

 

50  Dudfield did not concede that he spoke to Money in July as is 
suggested in that Statutory Declaration.  The events he was speaking of 
had occurred some two and a half years previously and he agreed that his 
memory might be inaccurate. 

 

51  Dudfield rejected the suggestion that the map which cost $2000 was 
in fact already charged out to RSG the geologists who undertook the 
independent report for the Prospectus.  He was certain that it was obtained 
by Horizon and that it had been overlooked when drafting the 2001-2002 
Form 5.   

 

52  Dudfield was then taken to the Form 5s which have been filed since 
the Plaints have been lodged.  In those it became apparent that the witness 
had claimed for time at court and other matters not claimable as being 
unconnected to mining activities.  He stated that he had erroneously 
believed he could claim for these items.  He made no effort to conceal the 
nature of those claims.  The holder was of course not under any obligation 
to expend money on the tenement when it was under plaint. 

 

53  The witness agreed that in the year under Plaint Horizon had the 
funds to embark upon mining activities if it had wished to do so.  It 
always had considerable liquid assets (see Exhibit 6).  He agreed that 
Horizon could have spent the required $13000 or the amount required by 
Mondrill if it elected to do so.  Dudfield suggested that the Mondrill 
expenditure would be in the vicinity of $24000. 
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54  Dudfield rejected the assertion that the company share spin-off was 
actively under consideration in August 2001 (Exhibit 6: 4 letter of Mark 
Scott to shareholders dated 10/8/2001).  He stated that the company had 
not formed the intention to sell the mining interests at that time.  Neither 
did all exploration activity cease in that month.   

 

55  The witness gave evidence that the Prospectus was only 
commissioned in late 2001 and not having been involved in 
commissioning such a document before he was surprised and disappointed 
with the time it took for completion.  This delayed the planned exploration 
activities on the Exploration Licence.   

 

56  In re-examination Dudfield stated that the company only received the 
prospectus in March or April instead of January as they had expected. The 
delay was unforeseen and he was unhappy about it. 
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SUBMISSIONS  
 
THE PLAINTIFF/OBJECTOR 

 

57  The plaintiff submitted that the joinder of the applicants did not 
change the fact that it was Horizon’s obligation to meet the expenditure 
requirement and produce the evidence in support of the application. 
Horizon was the holder of the tenement. 

 

58  The Mining Act imposed ‘reasonably stringent’ conditions on 
tenement holders and they should comply with them.  It was put that I 
should have regard to the policy guidelines about interpreting the 
legislation even though these are not gazetted and have no Ministerial 
imprimatur (see Warden Calder’s reasoning in Morellini v IPT Systems 
Ltd [2003] WAMW 3).   

 

59  As any expenditure should be ‘ín connection with mining’ it was 
submitted that expenditure should not be directed at a marketing exercise 
(see William Robert Richmond v Opaltrend Nominees Pty Ltd - decision 
of Warden Calder October 1999).  It was argued that this was what had 
occurred in this case.  It was put that anything expended on the Prospectus 
was not legitimate expenditure.  Further, the decided cases are against 
using a sale as a ground for exemption (Aurora Gold v Suzanne Mary 
Dear and A & L Holdings Pty Ltd – decision of Warden Heaney 
November 1994, Johnson’s Well Mining NL & Ors v Angelopolous 
[2002] WAMW 22).  It was submitted that it was obvious that Jindalee 
would not be funded before the end of the expenditure year (February 
2001) as the Prospectus was not expected until January 2001. 

 

61  It was submitted that all the work that was intended to be done on 
this Exploration Licence was done by as early as February or July of 2001 
but no later than September 2001.  Sufficient work had been done by 
February to move on to the next phase, which was drilling.  It was 
submitted that neither Horizon nor Jindalee needed more time to evaluate.  
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The next stage was drilling and a contractor had been selected but 
postponed due to the hive off of the mining interests by Horizon.  
Planning was done.  It was submitted that no claim was made that there 
was a need to source capital and that the particulars were non-specific in 
this regard.  In any event it was submitted that Horizon had adequate 
available capital throughout the expenditure year.  Certainly the holder 
could have commenced the Mondrill drilling at an estimated cost of 
$24000.  It was submitted that the application for exemption pursuant to 
section 102(2)(b) must fail. 

 

62  Counsel cited as a comparable case the decision of Warden Calder in 
IPT Systems Ltd v Morellini [2003] WAMW 5.  It was argued that 
Horizon/Jindalee had shown contempt and blatant disregard for its 
obligations under the Mining Act and no certificate should be 
recommended.   

 

63  It is urged that I not accept that the defendant had brought itself 
within the ambit of Section 102(3). 
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THE DEFENDANT/APPLICANT  
 

64  In relation to submission by the defendants, I have already dealt with 
the issue of Exhibits 1 and 2.  I have also dealt with the issue of Joinder.  I 
note that in receiving the evidence of Dudfield that he has been a Director 
of both companies and his evidence relates directly to the issue of 
Horizon’s failure to expend as required.  The evidence I have heard from 
him is relevant and admissible. 

 

65  It was submitted that the raising of capital pursuant to Section 
102(2)(b) of the Mining Act was a significant part of the application and 
to suggest otherwise, as the plaintiff had done, was inaccurate.  It was also 
submitted that ‘other reasons’ pursuant to Section 102(3) should apply in 
this case to the application for exemption. 

 

66  It was submitted that the case of IPT v Morellini (cited above) was 
not relevant in this hearing.  It was argued that was a case involving 
protracted litigation about a tech-wreck company which company never 
intended to address its obligations under the Mining Act.  My attention 
was drawn to the Warden’s comments about the lack of credibility of the 
principal witness in that case.   I was invited to draw quite a different 
conclusion about the credibility of the witness Dudfield in this matter. 

 

67  I was urged to accept that Dudfield was, by contrast, a candid 
witness and that a quick and orderly transfer of the mining assets was 
envisaged and planned.  I was also reminded that in this case the 
application for exemption followed a year when the holder had exceeded 
the expenditure requirement for the Exploration Licence. Dudfield was 
represented to this tribunal as a skilled geologist for whom mining 
considerations were paramount.  I was asked to accept that he was a 
diligent and honest mining executive and that his company was conducted 
carefully, frugally and methodically.  It was put that there was no 
evidence that Jindalee would not exploit the assets. 

 

Document Name:  <Dir>\2005WAMW11.doc   (<Secretary>) Page 23 



[2005] WAMW 11 
 

68  It was submitted that grounds for the grant of a Certificate of 
Exemption could be found in the history of the matter in that there had 
been compliance in the first year of operation under this holder of the 
tenement, at Dudfield’s direction.  I was further urged to have regard to 
the progress made in relation to assessment of the geology of the 
Exploration Licence blocks in the second year being the year under Plaint.  
I was referred to the fact that this case did not involve the complete failure 
to expend in the year under Plaint.   

 

69  I was urged to take the view that it would be draconian to 
recommend forfeiture and that a fine should be imposed if the exemption 
was not recommended.  Pursuant to the assessment of an appropriate fine 
in the decision of the fine should be 150% the shortfall (Groombridge v 
Defiance Mining NL and Flinders Gold NL [2000] WAMW 7). 

 

70  It was suggested that the Departmental Policy Guidelines to which 
the plaintiff referred me were inadequate in respect of section 102(2)(b) 
and were silent about section 102(3).  These Guidelines are not the 
directives of the Minister and neither are they gazetted.   I have perused 
them but they form no part of the reasoning in this judgment. 

 

 

CONCLUSIONS AND RECOMMENDATION IN RESPECT OF 
THE APPLICATION FOR THE GRANT OF A CERTIFICATE OF 
EXEMPTION 

 

71  I am satisfied that Horizon was the holder of the Exploration Licence 
at the relevant time and had the obligation to meet the expenditure 
requirement and that it did not do so in the year under Plaint.   
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Section 102(2)(b)  
 

72  During the expenditure year 2001-2002 Horizon had capital adequate 
to meet its expenditure requirements as required under the Mining Act.  

 

73  It also had a program of exploration it could have commenced in that 
drilling was the next stage of the development of the asset and some 
contact had been made with the drilling company.   

 

74  I accept Dudfield’s evidence that this work program was 
foreshadowed at a time when it was necessary to maintain the value of the 
company in stasis for the purpose of the Prospectus and sale of shares and 
that this share spin off and capital raising exercise was in furtherance of 
the plan to explore the resources in the Exploration Licence and exploit 
them as required pursuant to the objects of the Mining Act. 

 

75  I am satisfied that the expenditure could have been met by Horizon 
save for the fact that at the time drilling was planned the hive off of the 
mining assets was actively being pursued for the express purpose of 
creating a company which would more productively exploit the asset – as 
the Mining Act requires.   

 

76  I accept Dudfield’s evidence of this intention and his bona fides in 
respect of same.  In my view Dudfield was an honest witness whose 
company was intent upon exploiting the assets in this Exploration 
Licence.  I am satisfied that Dudfield and the companies which he 
represented were working towards the exploitation of the asset even as the 
hive off of the mining assets from Horizon to Jindalee was being 
orchestrated.   
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77  This is not a case where there was a totally cynical attempt made to 
retain mining assets by a company which had no intention of exploiting 
them except to shore up the company’s value.  There was no cavalier 
disregard of the Mining Act or Regulations by the holder of the tenement. 

 

78  In relation to the specific requirements of section 102(2)(b) I am 
satisfied that  

• evaluation had been undertaken by way of a desk top 
assessment of old data and mapping had been undertaken 
which indicated the potential for exploration – to this extent 
the necessary work had been done, 

• the holder had resources adequate to meet its immediate 
expenditure requirements but was actively seeking to gain a 
capital influx to facilitate the complex exploration necessary 
for the exploitation of this tenement – to this extent the 
holder was still seeking to obtain capital for the purposes of 
exploiting the tenement, 

• the holder had time to plan its activities in the pertinent year 
and had in fact done so but failed to follow up on drilling 
which was the next stage of its exploration operations 
because of the delays associated with the share float which 
frustrated the exploration intentions of the holder and the 
second defendant.  

 
79  In relation to this section of the Mining Act I am satisfied that capital 

was still being sought for mining related exploration. 

 

Section 102(3)  
 

80  The defendant relies upon ‘other reasons’ for seeking the grant of the 
certificate in this case.  The circumstances which support this are:- 
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 • the second defendant has a plan for exploration of the Exploration 
Licence based upon earlier geological work undertaken and as a part of 
general scheme for exploiting interests in the area under licence. 

 • that plan can be put into effect immediately and this Tribunal has 
been advised that this is the intention and will occur. 

 • all the work necessary for the purposes of effecting the plan for 
exploration has been undertaken and the next stage can commence 
immediately this (now quite protracted) matter is concluded. 

 • the evidence before this tribunal supports the bona fides of the first 
and second defendant in respect of the proposed plan of works. 

 • the first defendant (the original parent company of the second 
defendant) did not shirk its expenditure obligations in the year preceding 
the year under Plaint and in fact, as an indication of its bona fides, 
expended monies in excess of the expenditure requirement. 

 • the expenditure in the year preceding the year under Plaint was 
overseen by Dudfield the geologist witness in these proceedings who 
indicated the intention of immediately undertaking the plan of exploitation 
of the Exploration Licence upon this matter being determined. 

 

81  I do not accept that the efforts made by Dudfield and the holder 
companies were simply a marketing exercise. 

 

82  I do not accept that this is a case where there has been a cynical and 
cavalier attitude to the requirements of the Mining Act or that the whole 
exercise was simply market-driven as was the case in IPT Systems Ltd v 
Morellini [2003] WAMW 5. 

 

83  I do accept that there has been a planned and methodological process 
set in train by Dudfield as the Director of the previous holder of the 
Exploration Licence and managing director of the current holder. It was 
not appropriate given all the circumstances of this matter to embark upon 
a campaign of spending for the sake of it and in fact the legitimate share 
float and prospectus program precluded such spending taking place.  This 
was not an exercise in simply facilitating a sale of the tenement or mining 
interests.  
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84  In all the circumstances of this case I am satisfied that a 
recommendation for a grant of a certificate of Exemption ought be made 
pursuant to Section 102(3) of the Mining Act and I therefore recommend 
such a grant to the Minister. 

 

85  I withhold for the time being making a report under Section 98(6) in 
relation to the Plaint pending the decision of the Minister on the 
exemption application.  

 

ANCILLARY ISSUES: 
VIDEO-CONFERENCING FACILITIES AT LEONORA 
WARDEN’S COURT  

 

86  Finally I make the following observation in relation to the length of 
time it has taken to bring this matter on for hearing.  Any delays involved 
in the conclusion of the matter is in no way attributable to the Mining 
Warden’s Registry at Leonora which has at all times endeavoured to 
expedite the matter by all means available to it including providing for 
early listings for preliminary points, facilitating telephone conferencing 
about ancillary matters and organising for the listing of the matter in 
Kalgoorlie which Warden’s Court has more hearing days available than 
does Leonora.  The Leonora Mining Registry has conducted the 
management of this case with the utmost professionalism and care in 
circumstances where the final resolution of the matter was effectively 
placed beyond its control including the fact that both parties requested the 
matter be adjourned off pending a Supreme Court determination of 
another matter which has still not been delivered. 

 

87  It would nevertheless assist the Mining Registrar at the very (and 
increasingly) busy registry of the Leonora Warden’s Court to have a 
video-conferencing facility to provide for the more effective management 
of mention lists and to facilitate the organisation of the court lists by 
ensuring hearings are conducted with parties and their legal practitioners 
present.  Presently, if there is a pressing need to have counsel present and 
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the Mining Registrar wishes to assist the parties to keep costs down the 
only facility available is a teleconference which is not optimal. 

 

88  I urge the Minister or the Department to consider the urgent 
installation of a video conferencing facility at Leonora Warden’s Court.   
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