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THE PROCEEDINGS 

1  BHP Billiton and others (“the applicants”) have applied jointly for 
the grant of Miscellaneous Licences 45/129 to 45/138 inclusive. 

2  To each application an objection has been lodged pursuant to the 
Mining Act 1978 (WA) (“the Mining Act”) by objectors who are 
registered native title claimants under the Native Title Act 1993 (Cth) 
(“the NTA”).  The Karriyarra native title claimants object to the grant of 
applications 45/129 to 45/138 inclusive.  The Palyku native title claimants 
object to the grant of applications 45/137 and 45/138. 

3  All of the objections are expressed in identical terms as to the 
grounds of objection, namely: 

“The objectors are registered native title applicants over the land on 
which the applicant seeks to have the proposed tenement granted. 

The objectors believe that activities that might be allowed under the 
proposed tenement could have an adverse impact upon the exercise 
of native title rights, cultural heritage (including sites of 
significance) and lifestyles of the objectors.  Work and activity 
allowed under the licence could also affect the environment and flora 
and fauna in the area, which would impact on the objectors. 

The objectors are to be treated as private land owners by reason of 
the Native Title Act 1993 (Cth) and/or the Racial Discrimination Act 
1975 (Cth), but the applicant did not obtain an entry permit pursuant 
to the Mining Act 1978 and the Mining Regulations 1981 prior to 
marking out the tenement and has failed to provide the required 
notifications under the Mining Act 1978 and the Mining Regulations 
1981 to the objectors as would be necessary for private land owners.  
The applicant has not complied with the provisions or the intention 
of the Mining Act 1978 and the Mining Regulations 1981, the Native 
Title Act 1993 (Cth) and/or the Racial Discrimination Act 1975 (Cth) 
and the granting of the tenement would be contrary to public interest. 

The objectors do not accept that all necessary requirements under 
the Mining Act 1978 and the Mining Regulations 1981 have been 
complied with by the applicant.” 

4  There are no other objectors to the grant of the licences. 

5  The purposes for which all of the licences are sought are all directly 
connected with existing mining operations. 
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6  They are all directly related to the rail infrastructure that already 
exists in connection with extensive joint venture mining operations in the 
Pilbara. 

The Preliminary Rulings

7  In reasons delivered after a preliminary hearing in respect of four 
identified issues (BHP v Karriyarra [2004]WAMW22) I concluded that 
it is within the jurisdiction and power of a Warden to wholly or partly 
refuse the licence applications upon four substantive grounds that had 
been addressed during the hearing on the preliminary issues.  The four 
substantive grounds relate to the exercise of native title rights and interests 
to cultural heritage, to lifestyle of the objectors and to environmental 
impact.  It was also a preliminary issue as to whether or not, if I had any 
such jurisdiction and power, I should decline to hear the objectors in 
respect of the objections as they have been particularised.  I decided that I 
should not decline to hear the objectors. 

8  A significant preliminary issue was whether the objectors are to be 
treated as private landholders for the purposes of Division 3 of the Mining 
Act by virtue of either the NTA or the Racial Discrimination Act and, if 
they are to be so treated, were the applicants required to obtain a permit or 
further permit to enter for purposes of marking out the ground that they 
applied for, and further, whether it was necessary to obtain the consent of 
the objectors under s. 29(2) of the Mining Act in respect of a grant of 
surface rights. 

9  I concluded that, because of the provisions of NTA s. 24MD(6A), the 
objectors were to be treated for purpose of the relevant provisions of the 
Mining Act as if they held freehold title to the land the subject of their 
undetermined native title claims. 

The Issues At the Substantive Hearing 

10  The evidence presented by the parties at the substantive hearing of 
the applications has given a factual context to the issues that were dealt 
with at the preliminary hearing.  There is now evidence of the manner in 
which the ground applied for was marked out.  There is evidence of the 
issuing of a permit under s. 28 of the Mining Act.  There is evidence of 
matters that may be said to be consistent with native title rights and 
interests existing on or near or in connection with the ground applied for 
and the applicants’ proposed activities thereon and of potential 
consequences of those proposed activities.  There is evidence of identified 
and of potential sites of significance that may fall under the provisions of 
the Aboriginal Heritage Act 1972 (WA) or the Aboriginal and Torres 
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Strait Islander Heritage Protection Act 1984 (Cth).  There is evidence of 
the nature of the proposed activities of the applicants on the land.  There is 
evidence of the policy of the applicants in connection with Aboriginal 
heritage and native title matters and of steps that have been taken pursuant 
to that policy. 

11  The primary issues that are to be dealt with by me in deciding 
whether any of the applications for miscellaneous licences should be 
granted are as follows: 

1. Should I have arrived at a different conclusion to any of the final 
conclusions that I expressed in my decision on the preliminary 
issues. 

2. (Assuming for present purposes the correctness of my preliminary 
conclusions:) 

i) did the applicant have a legal obligation to, but fail to, obtain 
an entry permit under the Mining Act that permitted it to mark 
out and apply for the subject miscellaneous licences in a 
manner that complied with both Mining Act and the NTA; 

ii) if it did have such an obligation to do so but did not obtain 
such a permit to enter what, if any, consequences follow from 
such failure; 

iii) if the applicant did obtain such a permit did it mark out and 
apply for the licences in a manner that was required or 
permitted by the permit in accordance with the provisions of 
the Mining Act and the NTA. 

3. Are there any factual circumstances or legal considerations that 
would justify the exercise by the Minister under s. 111A of the 
Mining Act of the discretionary power, in the public interest, to 
terminate any of the applications or to refuse any of them. 

4. If any of the applications are granted: 

i) are there any matters in respect of which particular conditions 
should be imposed upon the grant of the tenement; 

ii) if particular conditions should be imposed, what are those 
conditions.  

THE EVIDENCE 



[2005] WAMW 12 
CALDER SM 

Document Name:  2005WAMW12 BHPIO v KARRIYARRA NTC.doc   (<CES>) Page 8 

12  The evidence in chief of the parties was presented in the form of 
affidavits.  Some of the deponents were present at the hearing and were 
cross-examined and re-examined 

On Behalf Of The Applicant 

13  I accept as true and accurate the affidavit evidence of Ms McGann.  
She is a relevantly qualified and experienced archaeologist.  She is 
employed by BHP Billiton Iron Ore Pty Ltd (BHPBIO).  For 
approximately three years she has held the position of Cultural Heritage 
Superintendent.  Her evidence was not challenged.  She did not give 
evidence in person.  On the basis of her affidavit I find that the applicants 
have a comprehensive awareness of their statutory obligations in respect 
of Aboriginal heritage and cultural matters and that BHPBIO has used to 
date and will in the future use its best endeavours to communicate and 
meet with and to discuss with the native title claimants or their 
representatives in order to identify and endeavour to protect and preserve 
any sites or things that have cultural or heritage significance to those 
people.  I accept that the policy and methodology of the BHPBIO is as she 
has described in her affidavit and that both have been applied by the 
applicants in respect of the licence applications.  I see no point in going in 
these reasons to the detail of her evidence in relation to each application. 

14  Reasonable and relatively extensive efforts have been made by the 
applicants to, firstly, identify and, secondly, to liase with potentially 
affected Aboriginal people and groups and to have appropriate 
ethnographic surveys carried out.  Due to an inability on the part of the 
applicants and the concerned Aboriginal parties to reach agreement about 
the matter, such surveys have not been completed. 

15  The applicants have in place appropriate environmental and heritage 
identification and management policies. 

16  Desk top studies have been conducted of areas along and adjacent to 
the existing rail corridor that is used for mining operations and which 
passes through the ground applied for under the Mining Act.  Some 
registered aboriginal sites have been identified and some potential but 
unregistered sites have been identified.  One of the potential sites is near 
the proposed Yule river bridge and is consistent with the description and 
location of a site identified by Mr Jaffrey who was called and gave 
evidence on behalf of the objectors.  It is a site located about 2-300m 
downstream of the existing rail bridge. 

17  The applicants tendered the affidavit of Mr Connel.  He was not 
required for cross-examination.  I find the factual contents of his affidavit 
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to be true and correct.  He is an environmental scientist.  He is 
appropriately qualified and experienced to give the evidence that he gave.  
He has been employed since 2001 by BHPBIO as a Manager, 
Environment in connection with the project the subject of these 
proceedings.  He is very familiar with the ground the subject of 
application 45/129, known as the “Finucane Loop” application.  The 
proposed activity on the ground applied for would result in the destruction 
of about 0.5 hectare of mangroves.  Mr Connel is familiar with the 
mangroves in issue.  In his opinion, they are of low significance.  The 
essential reasons for that opinion are that the area is dry at most times of 
the year except at times of very high tide, that the area is already 
adversely affected by existing operations of BHPBIO (because of not only 
the nature of the infrastructure connected with the operations, but the very 
fact of their presence) and that there are “vast areas of better and less 
disturbed mangroves in the Port Hedland harbour and surrounds”. 

18  His factual evidence was not contested, however, Mr Connel’s 
opinion as the significance of the mangroves and of their proposed 
removal was contested by Mr Robinson on behalf of the objector. 

19  Mr Connel referred to the Environmental Protection Authority’s 
“Guidance Statement for Protection of Tropical Arid Zone Mangroves 
along the Pilbara Coastline”.  In that publication the ground applied for is 
within an area identified as falling within the category covered by 
“guideline 4”.  Guideline 4 relates to mangroves that are inside areas that 
have been designated as industrial areas, associated ports or other 
developments.  The guideline provides that the guideline objective is that 
“the impacts of development … should be reduced to the minimum 
practical level”. 

20  I accept that is the intention of the applicants, if the tenements are 
granted, to comply with the guidelines.  The reality is, however, that some 
mangroves will be destroyed and the only practical effect of the 
application of the guidelines would be that no more than is reasonably 
required to create the infrastructure will be destroyed.  I am satisfied that, 
in that sense, the applicants will comply with the guidelines. 

21  The applicants tendered the affidavit of Mr Richards.  He was not 
required for cross-examination his evidence was not contradicted by other 
evidence. 

22  I accept as true his evidence concerning his occupation, 
qualifications and experience.  I find that he did mark out all of the ground 
applied for in applications 45/129 to 45/139 inclusive.  He did that by 
placing, in each instance, a single post at a corner that was common to the 
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ground applied for and a boundary of one of the relevant Forrest 
Locations as mentioned in his and other evidence, namely, Location 170 
for application 45/129, Location 87 for applications 45/130 and 45/131, 
Location 140 for application 45/132, Location 65 for applications 45/133 
to 45/138.  I find that in marking out the ground applied for in the 
miscellaneous licence applications he did not physically enter upon any 
ground other than ground that was within the boundaries of those 
abovementioned Locations. 

23  The provisions of Regulation 37 of the Mining Regulations required 
at the time of marking out (April 2004) that in order to mark out ground 
that is to become the subject of an application for a miscellaneous licence 
a datum post be placed at a corner of the boundaries of the subject ground 
and a form 20 be affixed to it.  That is what Mr Richards did in each case.  
He had no need to enter any other ground except the ground within the 
adjacent Forrest Location in order to erect the corner post and to affix the 
form 20.  In every case there is a boundary corner of the ground applied 
for that intersects a boundary of or is within the associated Forrest 
Location where the post was placed. 

24  Mr Richards annexed to his affidavit copies of three lease 
instruments related respectively to Forrest Locations 65, 86, 87, 140 and 
170.  The leases connected to Location 65, 86, 87 and 140 are all titled 
“Special Lease for Mining Operations under s. 116 of the Land Act 1933 
and the Iron Ore (Mount Newmont) Agreement Act 1964”.  Each of the 
Special Leases was executed and was registered at DOLA many years 
prior to April 2004 when Mr Richards marked out the ground for the 
miscellaneous licences.  I proceed upon the basis that all three Special 
Leases have had their duration lawfully extended.  In each case, DOLA 
records state that as at 28 December 2001 BHP Billiton Minerals Pty Ltd 
is the registered proprietor of the lease.  The three Special Leases are not 
“mining leases” as defined in s. 253 of the NTA and as referred to in s. 
249C of the NTA. 

25  In respect of Forrest Location 170, Mr Richard annexed to his 
affidavit a copy of a lease entered into pursuant to s. 79 of the Land 
Administration Act 1997 (WA).  The term of the lease is 10 years from 
1 April 1998, subject to extension.  BHP Minerals Pty Ltd is registered as 
a joint lessee. 

26  Mr Bewsher swore an affidavit (November 2004) that was tendered 
in evidence.  He was also called as a witness in person by the applicants 
and he was cross-examined as to his written and his oral evidence 
Mr Bewsher is a business development manager for BHPBIO.  He is 
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familiar with the operations of the applicants that are related to the 
applications for the miscellaneous licences.  He is familiar with the 
reasons for which the applications have been made.  He is well qualified 
to give the evidence that he gave.  I accept as true and correct his evidence 
as to the proposed activities upon the ground applied for, as to their nature 
and extent and the commercial reasons and need for them.  In essence, the 
applicants wish to expand current iron ore production capacity by 
something in the order of 50%.  To do so, there is a need to 
sympathetically increase and upgrade the associated existing rail facilities 
to transport the additional production in a manner that will accommodate 
optimal production and profit.  The proposed plans are very significant 
both for the applicant and, in the general context of management and 
advantageous exploitation of the State’s minerals, from a Government 
perspective.  

27  In summary, the proposed works and their purposes are as follows: 

Application 45/129 is to provide ground to enable an additional rail car 
dumper facility to be constructed for the off-loading of iron ore from 
trains.  That will mean more ore can be off-loaded at that site.  The 
proposed new infrastructure on the ground applied for will be an 
extension of the existing rail loop that services the dumper and it will 
accommodate trains that are longer than the trains now used. 

Applications 45/130 and 45/131, as with 45/129, are connected with 
operations at Finucane Island and are also intended to enable construction 
of a new and wider-radius railway line curve that will accommodate the 
longer ore trains that are proposed.  The objective is improved efficiency 
and safety.  These two tenement applications have one common boundary.  
They are related to an existing rail junction. 

The junction is the intersection between the applicants’ Newman and 
Yarrie lines.  The Newman line services ore unloading operations at 
Nelson point.  The Yarrie line mainly services unloading at Finucane 
Island.  The present rail loop enables trains on the two lines to safely pass 
each other.  The ground applied for in 45/131 is approximately 1.5km in 
length and 200m in wide. 

Application 45/132 is made for the purpose of construction of a main 
assembly yard.  It straddles Forrest Location 65.  Construction will 
facilitate the routing of ore trains to and from either Nelson Point or 
Finucane Island.  It is approximately 300m wide and 9km in length. 

Applications 45/133 and 45/134 are made for the purpose of enabling 
construction of a rail passing siding by means of the erection of a rail 
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bridge over the East Turner River.  Applications 45/133 and 45/134 are 
both approximately 300m wide and 1km in length.  They have a common 
boundary that is on their longer side and is along the centre of the existing 
railway line.  Each of the applications is partly over ground that is within 
Forrest Location 65. The proposed bridge is to be 220m long with a 20m 
distance between support piers at a height of 5.8 m above the river bed 
where it crosses.  There is an existing rail bridge located within Forrest 
Location 65 along the applicant’s existing rail corridor.   

Historical flood flow rates will be taken into account in design and 
construction planning and implementation.   

Decisions as to the final design and location within the ground applied for 
of the proposed works have yet to be made.  The applicant has yet to 
decide whether, if the applications are granted, the new bridge will have 
dual tracking, and thus replace the old bridge as a rail route, and whether 
the existing bridge will be removed if it is no longer being used.  It is 
expected that the new bridge will be located either within 20 metres or 
more than 100 metres away from the existing bridge.  Precise location will 
depend upon the results of further studies connected with its construction, 
upon outcomes of consultation with affected Aboriginal persons and upon 
construction costs.  It is said that it is not appropriate to simply expand the 
existing bridge. 

Applications 45/135 and 45/136 are made for the purpose of constructing 
a new rail bridge over the Turner River.  There is an existing bridge there.  
It is considered to be too short.  It constricts water flow during flood, 
which results in scouring of the river bed and banks with the potential to 
undermine the bridge foundations.  The proposed length of the new bridge 
is 200m (82 metres longer than the existing bridge).  Span separation 
distance is to be 20m (compared to the existing 10m).  Historical flood 
flow levels, will be taken into account.  As with the proposed bridge at 
East Turner River, final location and design and use are yet to be 
determined.  The present intention of the applicant is that the existing rail 
bridge will be removed if the new one is built. 

It is, anticipated that most new work will occur within the existing special 
lease on Forrest Location 65. 

The ground applied for in applications 45/135 and 45/136 is, in each case, 
approximately 300m wide and 2km in length.  The ground sought by the 
applicants extends, respectively, East and West of the centre of the 
existing rail line that is located on Forrest Location 65.  Each application 
thus embraces ground that is in part the subject of that Location and of the 
Special Lease that covers that Location. 
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Applications 45/137 and 45/138 are to enable a rail bridge to be 
constructed over the Yule River.  The proposed bridge is to serve as a 
passing siding. 

28  There is an existing rail bridge over the river.  The proposed bridge is 
to be of the same length (160m) as the current bridge with 20m span 
separation distances.  Historical flood flows will be taken into account.  
Final design and location and use of the new bridge await the outcomes of 
further construction studies and consultation with affected Aboriginal 
persons.  The fate of the existing bridge is yet to be determined and also 
awaits the same outcomes. 

29  Mr Bewsher gave evidence of attempted discussion and negotiation 
with the native title claimants and their representatives over a period of 
time from May 2004.  I accept what he says as evidence of the inability of 
the parties to reach agreement concerning the conducting of heritage 
surveys in connection with the tenement applications.  I am satisfied that 
at all times the applicants have been ready and willing and able to arrange 
for properly qualified independent persons who are acceptable to the 
objectors to carry out such surveys and to bear the costs of them being 
done. 

30  In cross-examination, Mr Bewsher agreed that there were a number 
of water pools along the courses of the rivers but he did not know if they 
were permanent or not. 

31  In relation to the proposal to locate a rail siding on a bridge over the 
Yule River, he said that, although that would cost double what it would 
cost to build it in a location that was not over the river, all of the studies 
that the applicant had done identified the river crossing as the 
commercially optimal location.  He said that sidings are always placed so 
as to minimise train co-location.  Sidings are generally about 5km in 
length.  There are at present 22 sidings along the existing line.  He said 
that delays would be created by locating the proposed siding on either side 
of the Yule River.  Delays impact upon productivity.  He gave no details 
of any financial effects that such delays may have. 

ON BEHALF OF THE OBJECTORS 

32  Mr Terry Jaffrey is a registered native title claimant over land the 
subject of the tenement applications 45/137 and 45/138.  He is a Palyku 
person.  Ms Tan tendered an affidavit of Mr Jaffrey.  Mr Jaffrey was 
cross-examined by Mr Donaldson at the hearing.  I found him to be an 
honest and sincere witness.  I accept as true his evidence of his familiarity 
with the area the subject of applications 45/137 to 45/138.  I accept that he 
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has been told by other Aboriginal persons what he said he had been told 
and that he believes that what he was told is true.  I find on the basis of his 
evidence that about 200m downstream of the existing Yule River bridge 
there is a powerful sacred men’s business site that should not be disturbed.  
It is probable that that site is within the ground applied for.  It is not a 
registered site.  I believe that it is likely to be the potential site identified 
in the affidavit of Ms McGann (par. 58) as having been recorded in a 1987 
study.  The overall effect of Mr Jaffrey’s evidence is as follows.  He has 
no personal knowledge of what the Yule River was like before the 
existing bridge was built many years ago.  He has noticed over the many 
years during which he has visited the site that there are now less animals 
and fish there and that a permanent pool located about 50m downstream 
of the existing bridge has become smaller.  The permanent pool is a 
“Yinta” a sacred place.  It is where the Serpent lives.  His people have on 
obligation to look after the Yinta and the Serpent.  The existing bridge has 
damaged the Yinta and the Serpent and so will a new bridge.  That may 
cause the Serpent to leave the area.  The trains that pass over the existing 
bridge frighten him and his children and other people and their children 
because of their size and the noise they make.  Mr Jaffrey also mentioned 
the presence of grinding patches and grooves near the permanent pool.  
The permanent pool has always been an important traditional informal 
meeting place.  As to information that had been passed on to him by older 
people, Mr Jaffrey said that he had been told that the pool has been for 
many years an important and well-used meeting place, and a place for 
camping.  He has also been told that, a long way downstream, some water 
holes and springs have dried up because the course of the river has 
changed. 

33  During his cross-examination Mr Jaffrey agreed that he was not a 
Palyku elder and that it is the usual thing for the elders to speak on behalf 
of their people about matters of culture.  He currently resides in Broome 
but does not live there permanently.  He also stays in Port Hedland which 
is not in Palyku country.  He said that he believed that the existing bridge 
at Yule River had destroyed fish life in the river in that there were now 
less fish there than before it was built.  He said that he had never seen the 
permanent pool dry up completely, but said that he had seen it change 
drastically during his lifetime.  He thought the river flow had been halved 
by the presence of the bridge.  His main concern, he said, is the impact of 
a new bridge on the flow of the river together with any impact that a new 
construction may have on important sites along the banks. 

34  He said that he would be prepared to have talks with the applicant 
about their proposals and his concerns and those of his people. 
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35  Mr Robinson was a further witness who appeared before me.  His 
affidavit was tendered by the objector and he was cross-examined.  He is 
a Karriyarra man.  He is an elder.  He is a registered claimant.  He is very 
familiar with the mangroves that are within the ground sought in 
Application 45/129 - the “Finucane Loop”.  He and his immediate and 
extended family have in the past and up to the present gone fishing and 
crabbing in that location.  They have obtained other food and also 
medicines from there.  They have camped there.  The construction and 
operations of the existing infrastructure immediately adjacent to the new 
ground that has been applied for has impacted upon what use his people 
can make of the area and their access to it.  Mangroves have been 
destroyed with a resultant reduction in the availability of food.  He said 
that the mangrove area that is now in issue is some of the last remaining 
mangrove around the Port Hedland townsite where people can go to 
pursue their traditional activities. 

36  Mr Robinson also said: “Mining companies say that they first want a 
little bit more, a little bit more.  When you put it altogether it is a lot”. 

37  When cross-examined Mr Robinson said that each year a bit more of 
the mangroves were being destroyed and that eventually nothing would be 
left in the disputed area.  He said that the bridge that is already there 
interferes with water flow though the mangrove area.  He said that he 
wanted to have discussions with the applicants about the proposal and his 
concerns. 

38  Ms Tan tendered two affidavits of Ms Kaye.  Ms Kaye did not give 
oral evidence.  I accept as true and correct the contents of both affidavits.  
Ms Kaye is a solicitor employed by Pilbara Native Title Service (“PNTS”) 
which acts for the objectors in this matter.  She annexed to her affidavit 
extracts from the register of native title claims under the NTA.  The 
extracts establish that both of the Palyku and Karriyarra native title claims 
expressly exclude specified tenures from the land over which native title 
is claimed.  Those excluded tenures include freehold estates, residential 
leases, and, of particular relevance in this case: 

“6) leases which grant exclusive possession as stated and defined in 
the (NTA), together with other areas of exclusive possession 
recognized under the common law and statute law of the 
Commonwealth of Australia and the State of Western Australia 
7) Scheduled Interests expressly defined and identified under the 
(NTA) and only such scheduled interests as are stated in Schedule 1 
of the NTA 98 applicable at the time of this application to the State 
of Western Australia)”. 
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39  Part 4 of Schedule 1 of the NTA covers things that are “Scheduled 
Interests” in Western Australia.  Pursuant to Clause 34, a lease under the 
Iron Ore (Mount Newman) Agreement Act 1964, is a “Scheduled 
Interest” as defined in s. 249C of the NTA. 

40  In her affidavit Ms Kaye said that PNTS records do not show that 
any entry permit issued under s. 28 of the Mining Act was served upon 
PNTA prior to August 2004 authorising entry, for the purpose of marking 
out a tenement, upon the land the subject of the two native title claims.  
She said that a copy of entry permit 38H/034, issued on 19 April 2004 
was received by PNTS in about August 2004.  She notes that that permit 
only referred to the Forrest Locations that I have mentioned and not to the 
whole of the land the subject of the native title claims.  She says that no 
consent has been given by the claimants for purposes of subsection 29(2) 
of the Mining Act. 

41  Ms Kaye, lists a number of Aboriginal sites registered by the 
department of Indigenous Affairs.  They are: 

L45/129- one midden site, named by DIA as Finucane Island East 1 
(DIA number PO7303). 

L45/133 and L45/134- the Turner River (Tjirrlil) (DIA number 
P06291), engravings and grinding patch sites at the Turner River 
(DIA number P06607), a men’s site named by DIA as Dambara 
Bambara (DIA number P03491). 

L45/137- the Yule River (Karkurka) (DIA number P06293), 
engraving sites named by DIA as Woodstock 2 (DIA number 
P03726), grinding patches/grooves named by DIA as Wodostock 1 
(DIA number P03726). 

L45/138- the Yule River (Karkurka) (DIA number P06293), grinding 
patches/grooves named by DIA as Woodstock 1 (DIA number 
P03725). 

SUBMISSIONS 

The Applicants

42  The applicants dispute the correctness of a number of aspects of the 
conclusions that I arrived at in the preliminary decision, however, did not 
purport to re-argue those matters.  I propose to adhere to those 
conclusions in these reasons for decision. 
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43  In respect of the issue as to whether the applicants were required to 
obtain an entry permit and to give notice of their intention to enter for 
purposes of marking out, the applicant argues that par. (c) of the definition 
in s. 253 of the NTA of “procedural rights”, in the context of an 
application for a miscellaneous licence, gives to native title claimants no 
procedural rights at any stage before it is proposed by the Warden or 
Mining Registrar to do the act - i.e. grant the miscellaneous licence.  It is 
said that everything connected with marking out precedes the lodgement 
of an application for grant of the tenement and that it cannot be “proposed 
to do the Act” until after an application that it be done has been lodged. 

44  Concerning the consequences of marking out having taken place in 
circumstances where a permit was required but was not obtained, the 
applicant submits that a failure to obtain a permit can not have the effect 
of rendering a licence application invalid.  Reference is made to what was 
said by French J and Dowsett J in separate judgements delivered in the 
matter of Lardil and Ors v Queensland and Ors (2001) 108 FCA 453 at 
paras 58 and 117-119 respectively.  I will set out those passages later in 
these reasons. 

45  Concerning the factual context in which marking out of the licences 
occurred, it is submitted that the land that was entered upon was not land 
the subject of the native title claims.  It is argued that that is so because 
the ground that was entered was the subject of leases that had 
extinguished native title and that, in any event, the registered native title 
claims expressly excluded the areas subject to those leases. 

46  It is submitted that the validity and the extinguishing effect of three 
Special Leases 3116/6400, 3116/6297 and 3116/3687 derives from the 
combined effect of subsections 23B(2) and 23C(1) of the NTA and s. 121 
of the Title (Validation) and Native Title (Effect of Past Acts) Act 1995 
(WA), each lease having been granted before 23 December 1996 and none 
of them being mining leases as defined and all being commercial leases 
and not agricultural or pastoral leases.  Further, they all granted exclusive 
possession.  Reliance is placed upon the decisions of Ward v Western 
Australia (2002) CLR1 @ 178-180, and Daniel v Western Australia 
(2003) FCA 666. 

47  In respect of lease G946533, to which the last-mentioned provisions 
of the NTA and the Titles (Validation) Act do not apply because it was 
granted after 23 December 1996, it is submitted that exclusive possession 
was granted and that there is a presumption that has not been rebutted that 
it was regularly made. 
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48  In so far as the objectors raised the provisions of subsection 29(2) of 
the Mining Act, the applicant submits that there is simply no evidence of 
the existence of any of the things covered by the subsection. 

49  As to Aboriginal Heritage issues, it is submitted that it cannot be 
said, as has been said by the objectors, that the Aboriginal Heritage Act 
affords inadequate protection.  Reference is made to comments in The 
Koara People (1996) 132 FLR 73 @ 96, Western Australia v Thomas 
(1996) 133 FLR 124 @ 210-2, and WMC v Evans (1999) 163 FLR 333 
@ 366.  The applicants submit that there is no evidence that is of any 
weight in respect of the environment. 

50  In respect of native title issues, it is said that the evidence of the 
objectors is “risible” and that assumptions as to the existence of native 
title rights are to be avoided. 

51  In respect of the evidence of Mr Jaffrey, it is submitted by 
Mr Donaldson that it consents largely of hearsay and belief and that there 
is no real evidence that what he suggests will happen if the bridge is built 
will in fact happen or is likely happen.  It is submitted that the evidence of 
Mr Robinson is the only environmental evidence produced by the objector 
and that is limited to the mangroves on application 45/130.  In any event, 
it is said, the real objection that Mr Robinson has is that the consequences 
of the proposed infrastructure being constructed is “the thin end of the 
wedge” and that is not a legitimate basis upon which to refuse a licence 
application. 

52  Mr Donaldson opposed the imposition of most of conditions that the 
objectors proposed be imposed in addition to standard conditions. 

The Objectors 

53  The failure of the applicants to obtain an entry permit under the 
Mining Act that permitted entry onto the areas the subject of the native 
title claims for purposes of marking out and to give to the objectors notice 
of entry for purpose of marking out is an important limb of the objectors’ 
case.  It is said that the permit that was issued to the applicants was not a 
permit to enter the land the subject of the native title claims and that the 
Warden who issued that permit would have been unaware that the permit 
was obtained so that land over which native title had been claimed could 
be marked out.  The premise upon which the argument is built is that the 
provisions of NTA subs. 24MD(6A) and (6B) and of ss. 28, 30 and 31 of 
the Mining Act required that a permit that identified and referred to the 
whole area that was the subject of the native title claims should have been 
issued before marking out took place.  It is argued that a permit granted in 
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respect of one specified area of private land cannot be regarded as a valid 
permit over another area of private land or, as in this case, over land that 
is to be treated as if it were private land.  The objectors point to Mining 
Reg. 5, which requires a map of the land, be lodged.  The objectors rely 
on the decision of the High Court in Bromley v Muswellbrook (1973) 
129 CLR 342 to argue that the lack of valid entry permits for the land the 
subject of the native title claims has the effect that the applications for the 
tenements are all invalid because not all of the statutory marking out 
requirements were complied with. 

54  It is also submitted that, for purposes of s. 29(2) of the Mining Act, 
no consents have been given by the objectors.  It is said that, if granted, 
the tenements should be subject to conditions that should any bores or 
springs or wells or burial grounds be discovered on the tenements no 
mining or other activities shall be carried out within 100m of those things.  
The objectors’ framing of that suggested condition is consistent with the 
applicants’ submission that there is no evidence of matters that are 
pertinent to s. 29(2) and Ms Tan conceded that point. 

55  Concerning Aboriginal heritage issues, Ms Tan submits that the 
proposed river crossing bridges will impact adversely on water flow and 
on traditional usage.  She submits that construction will damage or disturb 
the Serpent and associated Yintas of the Yule River which will defeat the 
objectives of the Palyku objectors’ traditional laws and customs and 
amount to a desecration of important areas and traditions.  It is submitted 
that the railway passing sidings  can be built at a location other than over a 
river thus avoiding any impact on any river. 

56  Ms Tan argues that the Aboriginal Heritage Act does not provide 
practical full protection to significant sites and that, in any event, potential 
penalties for breach of that Act are too low and require prosecution 
proceedings with the criminal standard of proof. 

57  It is submitted that all of the tenement applications that are over 
rivers should be refused. 

58  In respect of the environmental aspect of the objections it is said that 
there is evidence of environmental consequences in respect of the actual 
and potential consequences to the three rivers and to the mangrove area.  
It is submitted that the E.P.A mangrove guidelines do not take into 
account environmental matters and concerns such as those raised by the 
objectors. 

59  Concerning the impact on claimed native title rights and interests, the 
objectors submit that there is evidence from Mr Robinson and Mr Jaffrey 
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of traditional use of and connection with the subject land and that the 
potential impact upon those activities justifies refusal to grant the 
tenements. 

60  In addressing the matter of the Special Leases and lease G946533, 
Ms Tan argues that a Warden cannot determine whether they have the  
effect extinguishment of native title as that is a matter not within a 
Warden’s jurisdiction.  Reliance is placed upon De Lacey v Jaunyjwarra 
People QCA  297 @ paras 24-26.  It is said that a Warden should simply 
ignore questions of extinguishment and assume for purposes of 
determining the tenement applications that the land in question is subject 
to a native title claim.  Counsel does concede that, generally, Special 
Leases that grant exclusive possession extinguish native title, however, 
she says that there is always a question of fact in each case whether the 
lease is valid.  She said that the objectors do not accept the validity of any 
of the leases nor their alleged validation under the NTA.  With reference 
to lease G946533, she says that there could be a real question as to 
whether it is valid because it post-dates the validation provisions of the 
NTA.  That is something that she says is for the Federal Court alone to 
decide. 

61  In relation to s. 24MD(6A) and the meaning of “procedural rights”, 
Counsel submits that there is no point in having procedural rights in 
connection with an act about which a decision has already been made and 
which is about to be done.  She submits that before actual marking out it 
was “proposed” by the applicants that the relevant act of grant be done.  
She submits that in the NTA the concept of an “act” is very wide and 
includes the grant of an entry permit.  Her submission that the marking 
out is invalid from want of the permit relies upon the judgements 
delivered in Bromley Muswellbrook Coal (supra) and in Hunter v 
Melville (1988) 164 CLR 234. 

62  The case of Lardil (supra) is said to be of no relevance in the present 
case because it concerned circumstances where an act had already been 
done, purportedly pursuant to a statutory power under a State Act, and the 
issue was whether or not, for purposes of the NTA, failure to comply with 
a State Act, could make an act invalid for purposes of the NTA.  It is said 
that Lardil is not a decision about the effect of non-compliance with State 
legislation when the State Act is being considered other than in the 
context of the NTA. 

63  Ms Tan also proposed that certain conditions be imposed, if there is 
grant, of the tenements.  They are the conditions set out in her written 
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submissions and the conditions annexed to the affidavit of Ms Kaye.  
They are all set out in full at par. 130 of these reasons. 

CONCLUSIONS 

The Marking Out 

63  I am satisfied that the physical acts of marking out the ground 
applied for in each miscellaneous licence application complied with reg. 
37. 

64  I consider that it is not necessary, in order to comply with reg. 37, 
that the person doing the marking out actually set foot on or otherwise 
“enter” the land that is described in the form 20 notice and in the form 21 
notice of application when marking out is done.  The requirement in reg. 
37 as to the erection of the datum post is that it must be fixed “at” a corner 
of the boundary of the ground applied for. 

65  In its everyday usage, “at” can be used to express exactness or an 
approximation when used to describe a location.  No issue was taken at 
the hearing as to the exactness or otherwise of the measurements taken by 
Mr Richards to ascertain where the various written reference points that 
he used were located on the ground.  I proceed upon the basis that they 
were as accurate and correct as the Mining Act requires.  When Mr 
Richards said that he placed the datum post “at a corner” he did not 
specify whether or not the post had been placed inside the area of ground 
applied for.  In my opinion it is sufficient for purposes of the Mining Act 
that the post that is erected for purposes of reg. 37 be placed at a point that 
is as close to the subject corner as can be reasonably achieved where an 
using appropriate means of ascertaining that position. 

66  In this case Mr Richards used “current GPS technology” as he 
described it.  He said: “I intended to place the datum on the (place 
specified) as recorded on the Form 21, to the best of my knowledge and to 
the accuracy of current GPS technology”.  There is nothing in the 
evidence that shows that he placed the posts partly or wholly inside the 
ground applied for there is no factual basis for inferring that he did so.  He 
has only said that he entered the Locations that are the subject of the 
Special Leases and lease G946533.  The Mining Act and regulations do 
not require that the datum post be placed inside the ground applied for.  
The post may be “at” a corner yet be wholly outside the ground applied 
for as a miscellaneous licence. 

67  Based upon his evidence, I find that Mr Richards did not “enter” in 
any way or by any means any of the ground applied for in any of the 
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miscellaneous licence applications in order to mark out’  He had no need 
to do so. 

68  I find that for the purposes of the marking out for all of the 
applications he entered and remained only upon the Forrest Locations that 
he referred to in his evidence, namely Locations 65, 87, 140 and 170.  At 
all material times those locations were all the subject of the 
abovementioned leases. 

The Special Leases 

69  I find that all of Special Leases 3116/3687, 3116/6297 and 
3116/3687 and Lease G946533 were current at all material times and that, 
pursuant to those leases, the applicants had authority to enter upon and 
carry out various permitted activities upon the ground the subject of the 
leases.  The leases were in respect of the four abovementioned Forrest 
Locations.  Mr Richards was lawfully instructed and authorised by the 
agent of the applicants to go on to the leased areas in order to mark out the 
Miscellaneous Licences and he did so pursuant to that authority. 

70  Special Leases 3116/3687, 3116/6297 and 3116/6400 are all made 
pursuant to s.116 of the Land Act 1933 and the Iron Ore (Mount 
Newman) Agreement Act 1964.  I am satisfied that they are all 
“Scheduled Interests” as defined in NTA s249C.  The Iron Ore (Mt 
Newman) Agreement Act is specified in Clause 36 of Part 4 of Schedule 1 
of the NTA.  They are not “mining leases” as defined in the NTA (s.245) 
because they do not permit the lessee to use the land solely or primarily 
for mining. “Mine”, as a verb, is defined (s.253) as including exploration, 
prospecting, extraction processing.  The Special Leases do not purport to 
permit such activities.  In each case the leases recite that the application is 
made by the lessee to enable them to carry on operations connected with 
mining operations carried on by the lessee under the Agreement Act.  
Lease 3116/3687 specifically mentions railway construction and 
operation.  Lease 3116/6297 refers to quarrying for the production of 
railway ballast (which is excluded from the definition of “mine” in NTA 
s. 253) and stockpiling of ballast in connection with railway operations.  
In Special Lease 3116/6400 there is specific reference to railway 
construction and operations and associated construction and activities. 

71  None of the three Special Leases is an agricultural or pastoral lease.  
All three are “commercial” leases (NTA s.246).  They also appear to be 
within Clause 34 of part 4 of schedule 1 of the NTA as “industrial leases” 
under s.116 of the Land Act 1933 and thus Scheduled Interests pursuant 
NTA s. 249C. 
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72  Each of the Special Leases 3116/3687, 3116/6297 and 3116/6400 
appear to have been lawfully entered into by the parties thereto and to be 
valid.  The objectors have not presented anything by way of evidence or 
argument that gives support to the comment made in closing address by 
Ms Tan that the objectors did not accept that they were valid.  There is 
nothing in the evidence before me that suggests they are not valid leases. I 
agree with the applicants’ submission that, in the circumstances of this 
case, they are entitled to rely upon a presumption of regularity. (see 
Neowarra v Western Australia (2003) FCA 1402 at 562-4 referred to by 
the applicants.) 

73  In any event it would not be open to me to make any finding as to 
their validity or otherwise.  These are administrative proceedings before 
me.  The validity of the leases was not the subject of scrutiny or specific 
argument or submission before me.  In my opinion I should adopt what is 
referred to in Re-Monger; Ex-parte United Construction Pty Ltd 
[2002] WASCA 253 by Fitzgerald AJ (par. 66 ) as the “orthodox judicial 
position.  His Honour said: 

 

“Neither party seriously challenged the “orthodox judicial 

position” (Aronson & Dyer, Judicial Review of Administrative 

Action, 2nd Ed., (500) that neither the Director’s referral of the 

degree of Mr Santos’ disability to the Review Officer nor the 

Review Officer’s decision on that referral was automatically a 

nullity because of Mr Santo’s non-compliance with section 

93D(6).  While an administrative decision that is beyond power 

is correctly described as void and not merely voidable, 

invalidity is not an automatic consequence of the decision-

makers lack of power but results from and is dependent on a 

Court’s determination of invalidity, even if the impugned 

decision is then invalid from the time when it was made.”   
 

The reference by Fitzgerald AJ in Monger’s case to the “orthodox judicial 

position” and to the text “Judicial Review of Administrative Action” by 

Aronson & Dyer relates to commentary in that text by the authors in the 
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course of their discussion in Chapter 11 of administrative conduct on the 

part of the bureaucracy.  The authors had stated that the view of Professor 

Wade, namely, that “nothing is void from the outset until a Court says so” 

was radical in its time but has now become the orthodox judicial position. 

 

The Authors had earlier commented (paragraph 494 to 495) that: 
 

“Bureaucrats need public power to authorise them to make official 

decisions affecting others”.  The decision does not count as an official 

decision if it exceeds power, but the law recognises the affected person’s 

need for a judicial remedy, just as it recognises the right to damages.  The 

likelihood is that the decision will be treated as effective until the Court 

pronounces that it was unauthorised.  Once the Court makes its 

pronouncement, the bureaucracy will defer to the Court’s word, and cease 

treating its decision as having legal force.  Theoretically, an unauthorised 

decision is a nullity.  It has happened, however, and the affected person 

needs judicial authority to treat it as invalid, because only the Court’s 

word trumps the bureaucrat’s.  The authority of public power and public 

officials is dependent on their legality.  Our law copes with the decision-

maker who has exceeded their authority by denying their public status.  Its 

medium of expression in that denial is the concept of ‘nullity’.” 
 

Aronson & Dyer go on to say (paragraph 499): 
 

“The truth is that there is no such thing as a complete nullity; it 

always takes a Court decision to say so. … Further, the Court will 

uphold a challenge to the validity of an imputative decision only if it is 

made by a person with standing, who applies by the right procedure to 

the right Court within the time limited to making the challenge, and 
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against whose application there is no discretionary reason for refusing 

a judicial remedy.” 
 

 
Extinguishment 

74  Division 2B of Part 2 of the NTA allows States to legislate in respect 
of certain acts attributable to them to extinguish native title in the same 
way as is done under division 2B for Commonwealth acts (s. 23A(4)).  
Section 23B defines a “previous exclusive possession act” as an act that is 
valid, that took place on or before 23 December 1996 and, inter-alia, 
granted a Scheduled Interest (s. 249C) or a commercial lease that is not an 
agricultural or a pastoral lease, or any lease other than a mining lease that 
conferred a right of exclusive possession over land. 

75  The three Special Leases all granted a Scheduled Interest and are all 
“previous exclusive possession” acts. 

76  Section 23 of the NTA says that if a “previous exclusive possession 
act” is done by the Commonwealth it extinguishes native title from the 
time when the act was done.  Western Australia has enacted the Titles 
(Validation) and Native Title (Effects of Past Acts) Act 1995.   Section 
12I says:  

 “(1) In this section — 
 “relevant act” means a previous exclusive possession act — 
 (a) under section 23B(2)(a), (b) and (c)(ii) of the NTA (including 

because of section 23B(3)); or 
 (b) under section 23B(2)(a), (b) and (c)(i), (iii), (iv), (v), (vi), (vii) 

or (viii) of the NTA if the Scheduled interest or lease 
concerned was still in force on 23 December 1996. 

 (1a) If a relevant act is attributable to the State — 
(a)  the act extinguishes any native title in relation to the land or 

waters covered by the freehold estate, Scheduled interest or lease 
concerned; and 

(b)  the extinguishment is taken to have happened when the act 
was done. 

  (2) If this section applies to the act, sections 6, 8 and 12B do not 
apply to the act. 
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    Note: Under section 23B(2) and (3) of the NTA, the estates and 
interests to which this section applies (subject to the 
limitation in paragraph (b) of the definition of “relevant 
act”) are those validly granted or vested on or before 
23 December 1996 and consisting of — 

  • a Scheduled interest; 
  • a freehold estate (including what is taken by 

section 23B(3) to be a freehold estate); and 
  • certain leaseholds (commercial leases, exclusive 

agricultural and pastoral leases, residential leases, 
community purpose leases, other leases (other than 
mining leases) that confer a right of exclusive 
possession, and in certain circumstances mining 
leases so far as they apply to certain developed 
land).” 

                         
    

77    In Daniel v Western Australia (2003) FCA 666 Nicholson J said: 

  

“(997) Dampier Salt also has 3 special leases in the claim area, as 
follows:  

(998) Those leases were granted under s 116 of the Land Act 1933 
and the Dampier Solar Salt Industry Agreement Act. Being special 
leases they would have extinguished native title as previous 
exclusive possession acts, if such title existed.  

(1005) In addition, Hamersley holds the following special leases 
under s 116 of the Land Act 1933 and the Iron Ore (Hamersley 
Range) Agreement Act, which were in force as at 23 December 
1996:  

(1006) The special leases would have had an extinguishing effect at 
common law by Hamersley Iron's special leases. The special lease 
would have been previous exclusive possession acts. Specifically in 
relation to these leases, the leases are `Scheduled Interest' previous 
exclusive possession acts (see the following entries in the list at 
NTA Sch 1 item 36), unchallenged in this aspect for the first 
applicants.” 

(1013) Respondent 8, being Robe River Mining Co Pty Ltd and 
others, or its predecessors (`Robe') has been granted a number of 
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special leases for mining operations under s 116 of the Land Act 
1933 and the Iron Ore (Cleveland Cliffs) Agreement Act 1964 (the 
title of which was later changed to the Iron Ore (Robe River) 
Agreement Act 1964). These are located between Respondent 8's 
mining operations at Pannawonica (outside the claim area) and the 
port operations at Cape Lambert.  

(1014) The special leases in force as at 23 December 1996 are as 
follows:  

(1016) Each of the State Agreement leases is granted under s 116 
of the Land Act 1933 (as amended by the Agreement) and is in the 
form of a common law lease. It would therefore have had the 
extinguishing effect of such a lease, if native title existed.  

Previous exclusive possession acts  

(1019) Whether or not native title was extinguished at common law 
the special leases would have been previous exclusive possession 
acts as scheduled interests or a commercial lease: s 23B(2)(c)(i) or 
(iii) of the NTA.  

(1020) Accordingly, native title, if present, would have been 
wholly extinguished over each of those leases pursuant to s 12I 
of the TVA”. 

Exclusion

79  I am satisfied that each of the three Special Leases is a Scheduled 
Interest, that they are all “previous exclusive possession acts” under NTA 
Division 2B, that they all granted exclusive possession to the lessees.  
I proceed upon the basis that they all extinguished native title before the 
present native title claims were registered in the Federal Court.  In such 
circumstances the areas over which the Special Leases were granted, 
Forrest Locations 65, 87 and 140 are not and could not be the subject of a 
claim for recognition of and determination of native title. 

80  The first schedule to the NTA was inserted in 1998 and commenced 
operation on 30 September 1998 pursuant to the Native Title Amendment 
Act 1998 (Cth).  The Karriyarra native title determination application was 
registered in April 1999 and the Palyku claim in August 1999.  The 
Special Leases were all executed before the NTA 1993 commenced 
operation on 1 January 1994.  The effect of s. 23C NTA is that 
extinguishment of native title by a previous exclusive possession act is 
taken to have happened, in each case, when the Special Leases were 
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granted pursuant to s. 116 of the Land Act 1933 and the Iron Ore (Mt 
Newman) Agreement Act 1964. 

81  In any event, the tendered extract from the register of native title 
claims expressly excludes from the claim area: 

“6) leases which grant exclusive possession as stated and defined in the 
(NTA) together with other areas of exclusive possession recognized 
under the common law, the statute law of the Commonwealth of 
Australia and the State of Western Australia; and  

7) Schedule Interests expressly defined and identified under the (NTA) 
and only such Scheduled Interests as are stated in Schedule 1 of the 
NTA 98 applicable at the time of this application in the State of WA”. 

82  The relevant registered native title claims of the Karriyarra and the 
Palyku have, in my opinion, excluded the areas that are the subject of the 
Scheduled Interests constituted by the three Special Leases.  They have 
thereby excluded the ground the subject of those leases, namely Forrest 
Locations 65, 87 and 140, from the area of their respective claims.  Mr 
Richards, therefore, has not been shown to have entered, for the purposes 
of marking out Miscellaneous Licence applications 45/129 to 45/138, on 
to any land that is the subject of the registered native title claims. 

Lease G946533 

83  Lease G946533 is a lease of Crown Land being Forrest Location 
170.  The expressed “permitted use” of the leased land is “Electrical 
Substation”.  It is made under s. 79 of the Land Administration Act 1997 
(WA).  It expressly confers (Cl 5.1) on the lessee “a right to occupy and 
use the land for the permitted use”.  The lessee is obliged to erect a fence 
around the boundaries and around the electrical substation.  It prohibits 
mining without approval of the Minister. 

84  The granting of Lease G946533 is not an act on the part of the State 
that is covered by the Titles (Validation) and Native Titles (Effect of Past 
Acts) Act 1995, because it occurred after 23 December 1996.  On its face 
the lease appears to confer exclusive possession and the power to carryout 
activities thereon.  It includes an obligation to erect fencing around the 
whole of the land covered by the lease.  The terms of the lease appear to 
grant a valid leasehold estate in the area that is leased.  Section 79 of the 
land administration authorises such grants of Crown Land.  There is 
nothing before me that could support any argument that the grant was not 
authorised by the law or not made according to law.  I agree with the 
submission of the applicants that there is a presumption of regularity.  It is 
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an apparently lawful administrative act done on the part of the State that 
has not, so far as I have been informed, been set aside by any Court that 
has the jurisdiction to do so.  It is not open for me sitting as a Warden to 
find that it is not valid or to proceed upon the basis that, for some 
undiscovered or undisclosed reason it may not be valid.  In Mabo No. 2 
Brennan J said that native title is extinguished by a lawful grant of a 
leasehold interest. 

85  In my opinion lease G946533 is a lease that falls within the 
abovementioned paragraph 6) of the tenures that are expressly excluded 
by the native title claimants from their claim area.   

The Permit to Enter 

86  On 19 April 2004 permit No. 38/034 to enter private land was issued 
by a Warden.  The permit holder is described as “BHP Billiton Minerals 
Pty Ltd, Itochu Minerals and Energy of Australia Pty Ltd, Mitsui Iron Ore 
Corporation Pty Ltd, Mitsui-Itochu Iron Ore Pty Ltd.”. 

87  The particulars of the land and conditions set out therein are: 

“Forrest Locations 170, 87, 140 and 65”.  “Nil” conditions are 
imposed.  The permit says that it expires on 19 May 2004. 

88  The definition of “private land” for purposes of ss. 27-39 of the 
Mining Act (Division 3) appears in s. 8(1).  It includes “… land that … is 
the subject of any … lease … (not being a pastoral lease within the 
meaning of the Land Administration Act 1997 or a lease … for gazing 
purposes only or for timber purposes or … for the use and benefit of 
Aboriginal Inhabitants) …”.  All three of the abovementioned Special 
Leases and lease G946533 are “leases” for purposes of that definition and 
the land that is thereby leased is “private land”.  It was therefore open to 
the Warden to grant a permit under Mining Act s. 30 in respect of all of 
that ground which the leases covered.  The permit was issued to a named 
group of applicants.  No point was taken about that and I make no further 
comment about the matter.  The description in the permit of the land in 
terms of the numbers of the Forrest Locations is adequate to enable it to 
be identified and to have enabled the Warden to have satisfied himself 
that it was private land. 

89  What the objectors complain about is that the permit makes no 
mention of any native title claim area upon which the applicant is thereby 
permitted to enter to mark out a tenement.  It is said that, given that the 
native title holders are to be treated as if they held freehold title to the land 
the subject of the native title claims, the Mining Act required that the 
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claimed areas must, pursuant to subs. 30(3), be expressly and specifically 
identified in the permit. 

90  In my preliminary decision in this matter I expressed a number a 
views concerning the purpose of the permit to enter in the context of 
proceedings where the land the subject of an application for a 
miscellaneous licence is also the subject of a registered native title claim.  
I concluded (paras 14-25) that where, in order to mark out, the person 
marking out has to enter on to the native title claim area then a permit 
issued under Mining Act s. 30 is required by Mining Act s. 28 and NTA 
s. 24MD(6B).  I am still of that view.  That does not mean, however that 
no marking out can take place in respect of a native title claim area where 
there is no permit under s. 30 that identifies the claim area.  Regulation 37 
does not require any more than that one corner peg be erected in order to 
mark out for a miscellaneous licence application.  It does not require that 
the corner peg be placed within the ground applied for.  It was thus not 
necessary for Mr Richards, in order to comply with reg. 37, to have 
entered any native title claim area in order to mark out for the 
miscellaneous licence applications.  I have found that there is no evidence 
that he did so.  I infer that at the time of marking out he was aware that he 
need not do so.  I find that, in order to mark out, he entered onto the 
adjacent Forrest Location that was specified in the permit and that he did 
not enter any land that had not been excluded from the native title claim 
area or in respect of which native title had not been apparently 
extinguished.  In those circumstances, Mining Act s. 28 had no 
application.  This is therefore not a case where the dicta in Bromley 
(supra) concerning the consequences of failure to obtain a required entry 
permit has application. 

91  Section 28 does not impose a restriction or condition upon marking 
out per se.  It imposes a condition and a restriction upon entry.  Entry 
upon land and marking out are not the same thing.  If there is no need to 
enter private land for the purpose of marking out a tenement over private 
land then no permit is required before there can be a valid marking out. 

MINING ACT S. 29(2) 

92  Subsection 29(2) says that, except with the consent of the owner or 
occupier of private land, a mining tenement shall not be granted in respect 
of private land where the land is being or has been used for specified 
purposes or where specified things are located thereon or where it is 
located within 100 metres of any such uses or things.  As the objectors 
have conceded, there is no evidence before me of any such uses or things 
on the ground applied for.  It is not for me to speculate whether there 
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might be any such uses or things in determining an application for grant of 
a tenement and in determining what, if any conditions should be imposed.  
In the circumstances of this case I am not required and in any event not 
able to expressly exclude from any grant any areas in respect of which no 
consent has been given (and I accept that no consent has been given by 
the objectors) for purposes of subsection 29(2).  It would be inappropriate 
to make any generalised exclusion that would have effect only if relevant 
uses and things were later discovered. 

MINING ACT. Section 111A 

93  For the reasons that I set out in the preliminary decision at (pp. 26-
28; beginning at the previously incorrectly numbered par. 38 - now re-
numbered par. 39), I am of the opinion that a Warden hearing an 
application for the grant of a miscellaneous licence may give 
consideration to the provisions of Mining Act s. 111A and, if the Warden 
considers it to be proper in a particular case to do so, the Warden may, 
before determining whether to grant the licence or to refuse it, bring such 
matters as the Warden believes may be of concern to the Minister for 
purposes of s. 111A to the attention of the Minister and await the 
response, if any from the Minister thereto before proceeding any further 
with the application. 

94  In the present case the objectors have addressed three matters in 
respect of which they say the provisions of s. 111A have application.  
Those matters are Aboriginal heritage issues in respect of Aboriginal sites 
that have been registered as such, together with other sites and areas that 
are not registered but about which evidence was given.  The second matter 
to which it is said that s. 111A has application is the environment 
generally, and, in particular, the effects that the proposed activities will 
have upon the mangroves that are located on the ground the subject of 
45/129 and, further the effects of the three proposed bridge constructions 
upon the river beds and banks and water flow and permanent pools. 

95  The third matter of concern that is connected with s. 111A is the 
impact on native title rights and interests that are said by the objectors’ 
witnesses to be exercised by them and other Aboriginal persons.  The 
activities identified in evidence are fishing, gathering cockles, bush tucker 
and medicines in the mangroves (45/129) and camping, hunting, fishing 
collecting honey, bush tucker and medicines, and protecting traditional 
sites at Yule River (L45/137-8). 

Aboriginal Heritage 
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96  I am satisfied that all of the registered sites that were referred to in 
the evidence do exist at or about the locations that were stated.  I am 
satisfied that the potential sites referred to in the evidence do in fact exist 
at or about the locations that were stated and that it is possible that they 
may become registered sites.  In any event I am satisfied that whether 
registered or not, they are all of significance to the respective claimant 
groups. 

97  I accept the evidence of Mr Jaffrey as to the presence and the 
locations of the sites that he referred to in his evidence and as to their 
importance to his claimant group. 

  It is possible that there are other sites of importance that will be 
identified hereafter - particularly as sufficient ethnographic surveys have 
not yet been done.  That they have not been done is not because of a lack 
of any genuine desire or effort or the part of the applicants who have at all 
material times been ready and willing and able to organize the surveys 
with the agreement of the claimant groups and to bear the cost of the 
surveys. 

99  Mr Jaffrey and Mr Robinson both said that they were willing to 
discuss their concerns with the applicants in the future.  It was not clear to 
me whether, in saying that, they were speaking on a personal basis or on 
behalf of some or all of their respective claimant groups.  Mr Robinson is 
an elder of the Karriyarra.  Mr Jaffrey is not an elder of the Palyku. 

100  Ms Tan submitted that the Aboriginal Heritage Act does not provide 
full protection to the sites that were referred to in evidence and she 
commented that, in any event, penalties under that Act for contravening it 
were too low and required a criminal prosecution resulting in convictions 
before they were applicable.  I agree that in particular circumstances the 
Aboriginal Heritage Act may not in practice achieve as much by way of 
ensuring protection as may be achieved by other means, including the 
imposition of conditions upon the grant of a tenement.  In the present 
case, however, nothing has been drawn to my attention that would justify 
the imposition of specific conditions related to Aboriginal heritage matters 
and there is insufficient material before me in relation to the identified 
sites to justify refusal of the tenements because of a concern that the 
provisions of the Aboriginal Heritage Act are inadequate to protect those 
sites.  As I have said, I am satisfied that the applicant has a genuine desire 
to identify and preserve and protect such sites, whether they are now 
known or become known in the future.  I am satisfied that the applicants 
have a very comprehensive and responsible policy about such matters and 
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will act in accordance with the policy in respect of Aboriginal heritage 
issues. 

101  In respect of the proposed bridge over the Yule River, I accept as 
correct the evidence of Mr Jaffrey concerning the existence and place of 
the Serpent and the Yintas in the spiritual belief system of the Palyku.  
I accept as genuine his concerns that it is possible that the Serpent could 
leave the area if too much damage is caused to the river by the 
construction of the bridge and that if that happened it would mean that the 
claimant group would have failed to fulfil their traditional obligation to 
protect their country and, in particular, the Serpent and the river and the 
Yintas.  I accept that his concerns in that regard reflect those of his 
claimant group. 

102  Those concerns must however be balanced against the interest of the 
applicant.  The interests of both the applicant and the objectors must be 
assessed in the context of the NTA which recognizes that such conflicts of 
interest may be resolved in a way that will not necessarily give to native 
title rights and interests a priority over competing rights and interest or 
vice versa. 

103  In the present case I have no expert evidence before me as to what is 
likely to happen, in a physical sense as opposed to a cultural sense, to the 
Yule River and its banks, its associated pools, its flow rates and directions 
and to the close environs if the proposed new bridge is constructed.  The 
applicant, through Mr Bewsher, has acknowledged that the design of the 
existing bridge has caused scouring damage to the river bed and banks.  
He says, however, that the design of the new bridge will reduce damage of 
that type.  I have no reason to reject that evidence even though the final 
design of the bridge is not completed.  Mr Bewsher also said that further 
studies were to be done and that other options may emerge. 

104  I am satisfied that the applicants will use their best endeavours in 
accordance with their established policies and practices to meet with 
Mr Jaffrey and any other authorised representatives of the Palyku group 
and discuss with the objectors the possible impact of their proposed works 
on the river and their traditional duties and uses in connection with the 
area. 

105  In respect of the evidence of Mr Robinson, it cannot be said that he 
specifically identified anything that might be capable of attracting the 
operation of the Aboriginal Heritage Act.  One registered site was 
identified on L45/129 ground - a midden site registered DIA P07303.  The 
applicant is aware of that site. 
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106  My conclusion in relation to the question of whether or not the 
evidence concerning Aboriginal heritage issues could be such as may 
cause the Minister to exercise his discretion to refuse the applications or 
to terminate the applications is that there is insufficient evidence to justify 
him deciding do so.  That is not to say that the concerns of the objectors 
are not legitimate or that there is no element of public interest in respect 
of the matters that have been raised.  Preservation and protection of sites 
and areas that have cultural significance is a matter of general public 
interest.  Section 111A, however, is not expressed to in such a way as to 
enable or require the Minister to give consideration to every matter of 
public interest connected with or arising out of a tenement application (see 
citation Franklyn J in Re French; ex parte Serpentine – Jarrahdale 
Ratepayers Association (1997) 18 WAR 320 at 324-5. 

107  In my opinion, in this case, the policies and provisions of the Mining 
Act the Aboriginal Heritage Act and the NTA, together with the attitude 
and desires and intentions of the applicants are adequate to address the 
matters that have been raised without resort to the provisions of s. 111A. 

108  I do not consider that the loss of those parts of the low environmental 
status mangroves, although it will result in some loss of traditional access 
and uses to those of the Karriyarra who have done so in the past, is of 
such significance or will have such consequences as would justify a 
refusal under s. 111A to grant application 45/129. 

109  In respect of the Yule River bridge, I do not consider that the 
potential consequences, in the context of the Aboriginal heritage issues 
that have been raised is of sufficient significance to justify refusal of the 
tenements pursuant to s. 111A, or imposition of particular conditions in 
connection therewith.   

110  Concerning the identified Aboriginal sites - both registered and 
potential I do not consider that there is any aspect of the evidence related 
to the sites or related to the conduct of the applicant or its attitude towards 
its obligations in respect of them that would justify a refusal to grant the 
licences pursuant to s. 111A or imposition of particular conditions in 
respect of them. 

111  I have given consideration to the imposition of a general condition 
upon the grant of all of the miscellaneous licences, the condition being 
that the grantee comply with the provisions of the Aboriginal Heritage 
Act.  I have concluded, however, that such a condition would be 
unreasonable.  It would be too general.  It would be potentially productive 
of forfeiture proceedings or other litigation due to uncertainty.  It has the 
potential to create inappropriate commercial uncertainty.  In the present 
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case the history before me of the applicants’ awareness of its statutory and 
other obligations satisfies me that such an onerous condition is not 
justifiable. 

LARDIL PEOPLES CASE 
 
112  The applicants argued that the case of Lardil and Others v 

Queensland and Others (2001) 108 FCR 453 dealt squarely with the 
question of what the consequences of failure to obtain an entry permit that 
should have been obtained under the Mining Act may be.  They submitted 
that a permit was not required in any event. 

113  I was referred to what was said by French J (par 58) and Dowsett J 
(paras 117-119) 

 
French J said:  
 
58.  “As appears from the provisions of each of the subdivisions referred 
to in Div 3 of Pt 2, the acts which they validate must be future acts. Their 
validation by a particular subdivision is conditioned upon their 
characterisation as a future act to which that subdivision or a section 
within it applies. The subdivisions which provide for prior notification to 
registered native title claimants and others do not appear to condition the 
validity of the future acts to which they apply upon compliance with that 
requirement. This is consistent with the express statement in the 
Explanatory Memorandum relating to s 24HA(7). The subdivisions which 
accord procedural rights to registered native title claimants, which are 
the same as those accorded analogous interest holders, are similarly 
structured to the subdivisions providing for notification. Absent some 
express provision, as in subdivision P, it is not to be supposed, having 
regard to the statutory setting, that non-compliance with those procedural 
requirements goes to validity. Consistently with that conclusion, non-
compliance with procedural requirements may support injunctive relief 
restraining the doing of the act until the relevant procedures have been 
complied with”.  
 
 
Dowsett J said: 
 

117.   “The second point concerns the relatively surprising assertion that 
Parliament intended to invalidate acts because of failure to give notice to 
registered claimants pursuant to the relevant validating subdivision. 
There are, to my mind, a number of reasons suggesting that this 
submission must be incorrect. Firstly, the express wording of each of the 
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validating provisions suggests otherwise. Subsection 24 HA(3) validates a 
future act without any suggestion that such validation is dependent upon 
compliance with any other aspect of the section or subdivision. Native 
title rights are not extinguished by the act in question, but enjoyment of 
them may be suspended. Compensation is payable, but there is no 
suggestion that payment is a condition of validity. There is also nothing to 
suggest that compliance with subs 24HA(7) is a condition precedent to 
validity. Similarly, subsection24MD(1) validates a future act with no 
suggestion that validity is dependent upon observation of procedural 
rights. Subsection 24NA is to similar effect. These provisions may be 
compared to s 25 which relates to the right to negotiate. Subsection 25(4) 
expressly provides, concerning future acts: 

If the procedures in this Subdivision are not complied with, the act 
will be invalid to the extent that it affects native title. 

118.   That Parliament should have chosen to make express reference to 
invalidity in this context strongly suggests the absence of any such 
intention in connection with the other subsections with which I am 
concerned. It is necessary to keep in mind the observations of the majority 
(McHugh, Gummow, Kirby and Hayne JJ) in Project Blue Sky Inc v 
Australian Broadcasting Authority (1998)194 CLR 355 at pars 91-93.   
Their Honours there observed: 

A better test for determining the issue of validity is to ask whether it 
was a purpose of the legislation that an act done in breach of the 
provision should be invalid. ... In determining the question of 
purpose, regard must be had to "the language of the relevant 
provision and the scope and object of the whole statute". 

119.   I see no reason why the same test should not be applied for present 
purposes.”  
 

114  The objectors submit that Lardil is not relevant to the issues raised 
by the objections, namely what are the consequence in proceedings before 
a Warden on an application for the grant of a mining tenement of a 
required permit to enter not having been obtained or notice not having 
been given of the first time entry occurred pursuant to such permit. 

115  I agree with the objector’s submission in that respect. 

116  Lardil is a case that was heard in the Federal Court where obiter 
opinions were expressed upon the issue of what the effect may be of non-
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compliance with the provisions of State legislation which authorised the 
doing of an act that was also a future act for purposes of the NTA. 

117  The passages referred to by the applicants are directed towards the 
legislative intention of the Commonwealth Parliament in respect of 
procedures, whether they are expressly called “procedural rights” or not, 
that are set out in the Future Acts Division (Division 3) of the NTA.  The 
cited passages are not directed to the consequences that were intended by 
the respective State Parliaments to flow from administrative non-
compliance with statutory requirements enacted by the State in connection 
with the doing of acts pursuant to the legislation of the State.  That is an 
entirely different issue to what was discussed in Lardil in the quoted 
extracts from the judgments of French and Dowsett JJ. 

118  In Daniell v Western Australia [2004] FCA 1388 (also referred to 
by the applicants in respect of the extinguishment effect of s. 116 Land 
Act leases), Nicholson J noted (paras 62-4) that the effect of Lardil 
(supra) was that non-compliance with the provisions of State legislation 
for the doing of an act authorised by the State legislation where the act 
was also a future act under the NTA does not mean that, as a future act, 
the act will be invalid under the NTA. 

119  As counsel for the objectors pointed out in her submissions, Merkel 
J, in Lardil, said (73): 

“I would add that even if non-compliance with the statutory 
procedural requirements does not invalidate a future act, it does 
not follow that the procedural rights conferred under the relevant 
statutory provisions are illusory or ineffective.  The procedural 
rights are important entitlements conferred, for an obvious 
purpose, on native title claimants or holders in certain 
circumstances.  Although the NTA may not, in all cases, provide an 
effective or adequate statutory remedy for the failure to afford 
those rights, equity can intervene to protect or give effect to them”. 

120  In considering the construction of the NTA in connection with 
procedural rights, Dowsett J said (113-114)  

“… it is clear that the NTA contemplates registered native title 
claimants having procedural rights.  However substantial difficulties 
may be encountered in determining …   The consequences of any 
non-observance of them.   

For reasons that follow I do not consider that these problems 
presently arise”. 
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121  In my opinion, none of the judgments of the members of the bench 
in Lardil are of assistance to the applicants in the present case.  The 
primary context in which their Honours’ comments were made was one 
where they all concluded that the initial threshold that the appellants 
needed to cross over, but had failed to cross over, in order to succeed was 
that the act of the State authority that they sought to have declared invalid 
was a future act.  A future act is an act that affects native title that has 
been determined.  The act of the relevant authority of the State could not 
affect native title in Lardil because at all relevant times the Lardil People 
had a mere registered claim for native title determination that had not 
been determined.  A future act is not an act in respect of which it can only 
be said that it “might” affect native title rights and interests that have yet 
to be determined (s. 233(1) NTA).  Under the NTA, unless and until 
native title has been determined no act can constitute a future act. 

Environmental 

122  There is relatively little evidence before me concerning the 
environmental ground of objection that is directed at the provisions of 
Mining Act s. 111A. 

123  In respect of Miscellaneous Licence 45/129, Mr Robinson has 
described in broad terms the activities that have been carried out in the 
mangroves that will be destroyed if the proposed works proceed.  There is 
no dispute that about 0.5 hectare of Mangrove will be destroyed.  I am 
satisfied that as a direct consequence of construction of the proposed 
works and of them subsequently being utilised by the applicants for their 
intended purpose, it is probable that some remaining adjacent mangroves 
will be adversely impacted upon simply because of their proximity to the 
works and because of the loss of the other mangroves.  Mr Robinson 
believes that water flow through the remaining mangroves could also be 
reduced by the proposed project.  That is something that could happen but 
to what extent would be dependant upon design and construction.  There 
is nothing in the evidence to suggest that if there is that potential it could 
not be modified or adequately remedied or compensated for by changes to 
the planned structure.  There is no evidence to suggest that the applicant 
has been invited to specifically consider the issue. 

124  I also accept that it is likely that the destruction of the designated 
area of mangroves will, to a degree that I cannot ascertain, adversely 
affect the existing nearby ecosystem including the presence of fish and 
crabs and cockles, even though for much of the year the subject area is 
dry. 
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125  Taking into account all of the above matters, including the 
previously mentioned publication of the EPA assessment of the relative 
environmental value that is to be attributed to the mangrove area, it is my 
opinion that when those things are seen in the context of the overall 
operations of the applicants, in the context of the nature and objectives 
and the relevant provisions of the Mining Act and the NTA, the 
environmental concerns of the objector are not such as could justify my 
referring it to the Minister so that the Minister could have regard to 
whether or not he should take any action under s. 111A.  There is, in my 
opinion, not any public interest matter of the type envisaged by s. 111A 
that the objectors have identified. 

126  Mr Jaffrey gave evidence which adverted to actual environmental 
damage caused by the existing bridge at Yule River.  That damage was 
scouring of the river bed and banks, impeded water flow, changes to the 
size and the shape of permanent pools, disappearance of some previously 
permanent pools.  He also gave evidence of the loud and frightening noise 
created by the trains as they approached and crossed and then left the 
bridge.  The applicants have either expressly or impliedly acknowledged 
all of those things.  Once again, however, the objectors have not by means 
of any evidence been able to show that it will be unlikely that the 
applicants will be able to or that it will not be possible to remedy or 
reduce some or most of those environmental consequences if more 
detailed pre-construction studies (including consultation with the 
objectors) and plans are implemented.  That is not to say that the objectors 
have any formal onus of proof or persuasion placed upon them to produce 
such evidence.  I recognize that it is highly unlikely that they could ever 
have the means, financial or otherwise, to undertake, the necessary 
investigations.  The relevant point that I wish to make, however, is that 
final planning has not been undertaken and the studies associated with 
final planning may well demonstrate that things such as scouring, flow 
restriction and loss of pools may be reduced.  One of the difficulties that 
Wardens frequently encounter in dealing with proposed mining - related 
activities and environmental objections is that, as here, final planning has 
not occurred and many environmental outcomes are therefore incapable of 
being established with any reasonable precision. 

127  I am satisfied that the applicants will give to the objectors, and to 
Mr Jaffrey in particular, a fair and reasonable opportunity to discuss their 
environmental concerns with them.  I am satisfied that the applicants will 
use their best endeavours to discover potential environmental impacts 
upon the Yule River and to avoid or diminish, as much as it reasonably 
can, those impacts. 
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128  In all of the circumstances, I do not consider that the environmental 
issues raised by Mr Jaffrey in his evidence and by the objectors generally 
in the objections are sufficient to justify my referring the applications to 
the Minister for him to consider if the Minister’s discretion pursuant to 
Mining Act s. 111A should be exercised to either terminate or refuse 
applications for Miscellaneous Licences 45/138 and 45/139 or any of the 
other applications. 

PROPOSED CONDITIONS UPON GRANT OF THE MISCELLANEOUS 
LICENCES 

129  The objectors submitted that if any of the tenements are granted then 
they should be granted with a number of suggested condition.  Those 
conditions were set out in two separate lists. 

130  The first list was annexed to the affidavit of Ms Kaye filed in 
support of the objections.  There are four conditions that, Ms Kaye said in 
her affidavit, the State of Western Australia had offered to place upon the 
grants of mining lease and exploration licences that had been applied for 
by the applicants.  I am not dealing with either of those types of tenement.  
The proposed conditions could, however, be adapted and imposed upon 
miscellaneous licences.  In his closing submissions, Mr Donaldson on 
behalf of the applicants, said that there was no objection to the first three 
of them being imposed.  Those three are:  

 Any right of the native title party (as defined in Sections 29 and 30 of 
the Native Title Act 1993) to access or use the land the subject of the 
mining lease is not to be restricted except in relation to those parts of 
the land which are used for exploration or mining operations or for 
safety or security reasons relating to those activities. 

 If the grantee party gives a notice to the Aboriginal Cultural 
Material Committee under Section 18 of the Aboriginal Heritage Act 
1972 (WA) it shall at the same time serve a copy of that notice, 
together with copies of all documents submitted by the grantee party 
to the Aboriginal Cultural Material Committee in support of the 
application (exclusive of sensitive commercial and cultural data), on 
the native title party. 

 Where the grantee party submits to the State Mining Engineer a 
proposal to undertake developmental/productive mining or 
construction activity, the grantee party must give to the native title 
party a copy of the proposal, excluding sensitive commercial data, 
and a plan showing the location of the proposed mining operations 
and related infrastructure, including proposed access routes. 
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The fourth proposed condition is: 

 Upon assignment of the mining lease the assignee shall be bound by 
these conditions. 

131  In the first proposed condition, by the substitution of “miscellaneous 
licence” for “mining lease” and of the words “the doing of such matters 
and things as are authorized by this miscellaneous licence” for the words 
“exploration or mining operations”, the proposed condition so amended 
could be imposed. 

132  In all of those proposed conditions the words “native title party” 
could be replaced with the names of the two objector native title claimant 
groups and “grantee party” could be replaced with “the holder or any 
assignee of the licence”. 

133  The third proposal (should it be necessary or appropriate to include 
such a condition) could have the words “developmental/productive 
mining” deleted and, in lieu, the words “or any matters and things as 
authorized by this miscellaneous licence” included after “activity”, and 
the words “mining operations and related infrastructure” could be deleted 
and replaced with “proposed construction activity or matters and things”  

134  I consider that the fourth proposed condition, being the one that the 
applicant did not agree to, is reasonable and sensible.  If, however 
“grantee party” is replaced by “holder or assignee of the licence”, in the 
other proposed conditions it would seem to be unnecessary because the 
three other conditions would attach to the holder or any assignee whoever 
they happen to be. 

135  At the hearing Ms Tan produced a separate list containing eight 
further proposed conditions.  Mr Donaldson submitted that none of them 
should be imposed on any of the licences. 

136  The conditions proposed are: 

“In relation to all tenements: 

1. Before any activities take place pursuant to the grant of the 
tenement, that the holder of the tenement should conduct full 
Aboriginal archaeological and ethnographic surveys with the 
relevant objectors in a manner agreed with the objectors. 

2. No Aboriginal sites should be disturbed or damaged without the 
consent of the objectors. 
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3. Should any springs or bores or wells or burial grounds be 
discovered in the tenement area, no mining or other activity 
shall be carried out within 100 meters of the said area. 

In relation to L45/133, L45/134, L45/135, L45/136, L45/137 & 
L45/138: 

4. Any works should not result in any pylons or other construction 
in the rivers and should not change the course of the river in any 
way. 

5. Any works should be the subject of a management plan made in 
consultation with the Palyku people in the case of the Yule River 
and Karriyarra people in the case of the Turner River and 
subject to the management plan being assessed and approved by 
the Environmental Protection Authority. 

In relation to L45/129: 

6. Any construction or other activity on the tenement that may 
disturb the Mangrove area or access to the Mangrove area 
should not commence until a environmental management plan is 
developed by the applicants in consultation with the Karriyarra 
native title party and the proposed works and management plan 
are assessed and approved by the Environmental Protection 
Authority. 

6A. The applicant do carry out or organise a study of the historical 
and future cumulative effects of industrial development on 
Mangrove environments in the Port Hedland harbour region. 

7. The applicants do make changes to the construction of the 
bridge to Finucane Island to enable the water to flow more 
freely through the West Creek area and reduce the build up of 
mud or other sediment in the area of the bridge”. 

137  The applicants say that proposed condition 1 gives a power of veto.  
I agree.  I consider that the applicants have made genuine and reasonable 
efforts to date to negotiate the conduct of archaeological and ethnographic 
surveys at their cost and using independent experts.  There has not been 
put before me any evidence to contradict the evidence of the applicants in 
that regard and I have not had any real explanation from the objectors as 
to why the applicants’ proposals have not been accepted or whether any 
responsive proposals have been put by the objectors to the applicants.  In 



[2005] WAMW 12 
CALDER SM 

Document Name:  2005WAMW12 BHPIO v KARRIYARRA NTC.doc   (<CES>) Page 43 

the circumstances that I am aware, of the condition would not be a 
reasonable one. 

138  Proposal 2 is: “No Aboriginal sites should be disturbed or damaged 
without the consent of the objectors”.  That is also in effect a power of 
veto and as such is inappropriate.  I agree with the applicants that it 
appears to be designed to have the effect of overcoming the operation of 
the provisions of s. 18 of the Aboriginal heritage Act which are intended 
to deal with such matters.  For that reason it is also inappropriate to 
impose such condition.  I also mindful of the applicants readiness to 
negotiate with the objectors in respect of relevant surveys and of the 
evidence related thereto and I consider that to impose condition 2 would 
simply create another burden for the applicant’s that may prove 
insurmountable because of the refusal or inability on the part of the 
objectors to meet with them and to negotiate an agreement. 

139  Proposal 3 contains matters that are not normally the subject of 
conditions because Mining Act subsection 29(2) says that no tenement 
may be granted, without the consent of the holder or occupier of the 
private land, within 100 metres of any dam, bore, well, spring, or burial 
ground unless it is granted in respect of land not less than 30 metres below 
the surface.  There is no evidence of known or potential bores, wells, 
dams springs or burial sites being within the boundaries of any of the 
ground applied for by the applicants.  Burial sites, if any would be dealt 
with by the Aboriginal Heritage Act or the Aboriginal and Torres Strait 
Islander Heritage Protection Act.  I expect that before commencing any of 
the activities which a grant of a miscellaneous licence will permit them to 
undertake the applicants will carry out surveys that should identify any of 
the things that the proposed condition refers to and will take adequate 
steps to negotiate with the objectors in regard thereto. 

140  The fourth and fifth proposed conditions apply to the three river 
crossings. 

141  It is proposed as condition 4 in the list, that if applications 45/133 -
138 inclusive are granted, then any works that are carried out thereon 
should not result in any pylons or other construction in the rivers and that 
any works or constructions should not change the course of the rivers in 
any way.  Suggested condition number 5 is that any works should be the 
subject of a management plan made in consultation with the two native 
title claimant groups.  It is also proposed that any such plan be assessed 
and approved by the EPA. 

142  The applicants’ response to proposals 4 & 5 is that proposal 4 
amounts to veto insofar as the applicants want to build bridges over the 
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rivers, and that, in proposal 5, the meaning of “management plan” is not 
clear, that the proposed condition amounts to veto and that, in any event, 
the EPA will be involved. 

143  In relation to proposed condition 4, I draw from the evidence of 
Mr Bewsher the inference that the applicants’ studies so far in relation to 
the design and construction of the three bridges have been aimed at 
achieving optimum operational efficiencies and that in that endeavour the 
economic efficiency of the design and location of the bridges has been a 
primary, but not a sole consideration.  I am satisfied that their studies so 
far of design and construction have factored in the potential physical 
impacts upon the river system.  Mr Bewsher was not cross-examined 
about the alternative of locating the works over dry land, as opposed to 
the river crossing beyond being asked in general terms why the applicants 
consider that it is necessary that there be works that span the three rivers.  
He did not go into any real detail about the actual economic cost of 
location of the works in areas of the ground applied for other than in areas 
that crossed the three rivers.  There was no evidence from the objectors as 
to whether or not it may be economically viable to change the location of 
the proposed works.  There was no expert evidence as to the potential 
consequences to the river and nearby environment of the construction of 
pylons in the beds of the river.  I am satisfied that there will necessarily be 
some consequences including interference with the water flow.  I have 
before me, however, no evidence upon which I could properly base any 
finding of what, if any effect upon the environment might occur as a 
consequence of such interference or as to whether or not any such 
potential or actual consequences may be effectively countered or 
mitigated. 

144  The evidence before me is not sufficient to justify the imposition of 
the proposed condition 4. 

145  In respect of proposed condition 5, I agree with the applicant that the 
term “management plan” may in some respects not convey a clear and 
precise meaning, however, I think that the intention of the proposal is 
clear enough and that it is a reasonable condition to be imposed in respect 
of the six tenements.  Without suggesting that the word “consultation” 
should be given too strict a meaning, I consider that “consultation” and 
“agreement” are not the same.  The applicants have always been ready to 
consult with the objectors with a genuine objective of achieving 
consensual resolution of their differences.  Mr Robinson and Mr Jaffrey 
both said that they would like to have discussion with the applicants. 
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146  In a broad sense, the applicants will have an overall “management 
plan” for the whole project that embraces all of the ground applied for, 
including that associated with the three river crossings.  It is obvious, 
however, that the objectors, in proposed condition 5, are only concerned 
that there be a specific “management plan” that deals with the three 
proposed river crossings and that takes into account, after consultation 
with the objectors, the objectors’ concerns about heritage and 
environmental and claimed (i.e. registered) native title rights and interests.  
The proposed condition, insofar as it refers to a management plan made in 
consultation with the objectors is not unreasonable and it would not 
amount to a veto provided that it is expressed in a way that there be 
consultation, as distinct from agreement, and provided that a failure by the 
objectors/native title claimant groups to consult in a bona fide way would 
not have the effect that preparation of a reasonable management plan by 
the applicants in such a circumstance would not satisfy the condition. 

147  Proposed condition 5 also suggests that the condition contain a 
requirement that the management plan be assessed and approved by the 
EPA.  In Margaret River Resources v Shire of Augusta- Margaret River 
[2001] WAMW 8 (paras 103-6) I expressed the view that a Warden 
hearing an application for the grant of a prospecting licence is not a 
“decision making authority” for purpose of s. 38(1) of the Environmental 
Protection Act (1986) WA (“the EP Act”) and is therefore, not required to 
refer the proposal for the grant of a prospecting licence to the Minister 
pursuant to the EP Act.  I am still of that view.  I am also of the view that 
the same must be said of miscellaneous licence applications.  As to 
whether or not the Minister administering the EP Act has the power and, 
if so, the desire to assess and approve the applicants works proposals, as 
to whether he should do so are not a matters that I should consider in 
connection with the applications now before me.  I have no power to give 
any direction or make any order that purports to bind that Minister.  It 
would be improper for me to impose, if granting these miscellaneous 
licences, any condition that required any action to be taken by that 
Minister before the condition could be fulfilled by the grantee.  In any 
event, I do not consider that it would be appropriate for me to try by 
means of a condition imposed upon a mining tenement to do what 
Parliament has not chosen to do in either the Mining Act or the EP Act in 
relation to a miscellaneous licence. 

148  The Department of Industry and Resources does, however, have an 
internal environmental assessment procedure.  It is not meant to, and 
could not replace the effect of the EP Act. 
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149  I consider that it would be appropriate to impose a condition in 
relation to all of the tenements that the holder of the licence submit to the 
Director, Environment, Department of Industry and Resources plans of 
the proposed works together with an assessment of the potential 
environmental impacts of the proposed works and the measures proposed 
by the holders to preserve and protect the environment. 

150  The objectors propose that conditions 6, 6A & 7 be imposed if 
application 45/129 is granted, that being the application that is over the 
mangrove area and previously referred as the “Finucane Loop” 
application. 

151  Proposed condition 6 is similar to proposed condition 5.  I make the 
same comments in relation to that as I have done in respect of proposed 
condition 5. 

152  Proposed condition 6A, namely, that the applicants “carry out and 
organize a study of the historical and future cumulative effects of 
industrial development on Mangrove environments in the Port Hedland 
harbour Region”, is, in my opinion, inappropriate.  I agree that the 
question put by the applicants in response to the proposal, namely “why 
should that fall upon BHPBIO” is a reasonable and proper one to ask.  
The proposed requirement is expressed in terms that are so all-embracing 
and lacking in detail as to constitute it oppressive and unfair. 

153  The seventh and final proposal, is that the applicants “make changes 
to the construction of the bridge to Finucane Island to enable the water to 
flow more freely through the west creek area and reduce the build up of 
mud or other sediment in the area of the bridge”.  The applicants oppose 
such a condition.  The bridge that is referred to is not on the ground 
applied for.  It is further argued that the proposed condition is expressed 
in such terms of generality as to make it unfair and to create the potential 
for litigation.  I agree with the applicants’ submissions. 

154  It would, in my opinion, be unusual for there to be imposed upon the 
grant of a tenement a condition that requires the grantee to undertake 
works on an adjacent tenement where, in the case of an adjacent 
miscellaneous licence, works have been constructed and used on that 
adjacent tenement in accordance with the conditions, upon which the 
adjacent tenement was granted.  I have no evidence before me, however, 
as to whether there is such a tenement, who holds it, or who controls it or 
what conditions apply to it.  In any event, there is not any evidence before 
me such as could justify imposing such a condition.  I can reasonably 
assume as a matter of common sense that any construction in the nature of 
a bridge in a mangrove area is likely to have some impact on water flow 
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and thus upon what happens to any materials that are transported by the 
flowing water.  In the broadest sense, Mr Robinson’s evidence, based 
upon his observations and experience, is consistent with such an 
assumption.  That is, however, a long way from it being shown by the 
evidence of sufficiently qualified witnesses, firstly, that the desired effects 
would or could be achieved by what is proposed, and at what cost, and 
whether, in general terms, what it would take to achieve any part of the 
desired outcome was a reasonable burden to impose upon the applicants.  
There is no such evidence. 

155  A further point to be made is that, pursuant to s. 92 of the Mining 
Act, s. 46A of the Mining Act applies to a miscellaneous licence.  
Subsection 46A(2)(b) has the effect that at any time after the grant of a 
miscellaneous licence, the Minister may impose a condition on the license 
holder “for the purpose of preventing or reducing or making good injury 
to the natural surface of the land … or injury to anything on the natural 
surface of that land or consequential damage to any other land”.  In 
subsection 8(1) of the Mining Act “land” is defined to include water.  I 
have received no submission about the effect of s. 46A, however, it is at 
least arguable that it empowers the Minister to do what proposed 
condition 7 seeks to achieve.  I have been invited, in effect, to assume 
(because there was no evidence about it) that the bridge that is referred to 
is located upon a miscellaneous licence over which the applicants have 
some effective control either as registered holder, wholly or in part, or 
pursuant to some commercial arrangement.  In the absence of any such 
evidence as to those matters it would be inappropriate for me to impose 
such a condition, upon the basis of my making such an assumption. 

156  For all of the above reasons I consider that it would not be 
appropriate to impose proposed condition 7. 

DETERMINATION OF THE APPLICATIONS 

157  It is my intention to grant all of applications 45/129-138 inclusive   
subject, however, to prior compliance with the provisions of paragraphs 
(c) to (g) of s. 24 MD (6B) of the NTA.  I will not proceed to grant any of 
the applications until I am satisfied that all procedures that are required to 
be followed by the NTA in that regard have been completed in accordance 
with the NTA. I have previously set out in my decision on the preliminary 
issues (BHP v Karriyarra [2004] WAMW 22) my reasons for making 
the grants subject to compliance with s. 24MD (6B).  The tenements will 
then be granted over the whole of the ground applied for in each case and 
for the purpose for which each is sought as those purposes are expressed 
in each application.  All of the applications will then be granted subject to 
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the standard conditions that are usually imposed on miscellaneous 
licences.  The proposed conditions 1, 2 & 3 that were set out in the 
annexure to the affidavit of Ms Kaye, to which I have previously made 
reference in   these reasons, will also be imposed in the adapted form that 
I have previously suggested, namely: 

 Any right of the Karriyarra-WC99/003 /Palyku-WC99/016 
native title claimant group   (as defined in Sections 29 and 30 
of the Native Title Act 1993) to access or use the land the 
subject of the miscellaneous licence is not to be restricted 
except in relation to those parts of the land which are used 
for the doing of such matters and things as are authorised by 
this licence or for safety or security reasons relating to those 
activities. 

 If the holder or assignee of the licence gives a notice to the 
Aboriginal Cultural Material Committee under Section 18 of 
the Aboriginal Heritage Act 1972 (WA) it shall at the same 
time serve a copy of that notice, together with copies of all 
documents submitted by the holder or assignee of the licence 
to the Aboriginal Cultural Material Committee in support of 
the application (exclusive of sensitive commercial and 
cultural data), on the Karriyarra-WC99/003 /Palyku-
WC99/016 native title claimant group. 

 Where the holder or assignee of the licence submits to the 
State Mining Engineer a proposal to undertake any 
construction activity or any matters and things as are 
authorised by this licence the holder or assignee of the 
licence must give to the Karriyarra-WC99/003 /Palyku-
WC99/016 native title claimant group a copy of the proposal, 
excluding sensitive commercial data, and a plan showing the 
location of the proposed construction activity or matters and 
things, including proposed access routes. 

 
 

 

158  Of the other conditions proposed by Ms Tan on behalf of the 
objectors and discussed by me in paras 135-156, the following condition 
will be imposed: 
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    Any bridge work or any work in connection therewith that is to be 
undertaken over any river is to be the subject of a management plan 
to be prepared by the applicants in consultation with the Karriyrra 
claimants (L 45/133 -136) and the Palyku claimants (L 45/137-
138).  The plan is to take into account the interests and concerns of 
the tenement holders and of the Karriyarra and Palyku Peoples.  
The tenement holders and the Karriyarra and Palyku Peoples are 
to engage in bona fide consultation and use their best endeavours 
to reach agreement in the preparation and execution of any such 
management plans but failure to reach agreement after bona fide 
consultation is not to have the effect that any proposed construction 
activity or matters and things as are authorised by this licence may 
not be undertaken.  

159  In addition to the abovementioned conditions, the tenement will be 
granted subject to the standard conditions that are imposed on 
miscellaneous licences, including conditions that are related to other 
interests and activities connected with the areas over which the 
applications have been made.  Those conditions generally include, for 
example, where it is appropriate, on obligation where there are any 
underlying pastoral on grazing leases that the holder or occupier of such 
leases be notified in advance of activities that are to be undertaken on the 
miscellaneous licence.  
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ADDENDUM 
 
In my decision published on 17 June 2004 I said at para. 157 that it is my 
intention to grant all of applications 45/129 to 45/138 inclusive subject to prior 
compliance with subs. 24 MD(6B) of the Native Title Act.  When delivering my 
decision, I said that I would not proceed to grant the miscellaneous licences until 
the provisions of the NTA had been complied with. 
 
It is my understanding from enquires made at my request by the Warden’s Court 
Officer, that on or about 11 June 2004 letters were sent by the Department of 
Industry & Resources (DOIR) to Pilbara Native Title Services in purported 
compliance with para. 24MD(6B)(c).  It is my opinion that the giving of 
notification under paragraph 24MD(6A)(c) of the NTA must await a decision by 
a Warden that the act of grant of a miscellaneous licence will be done by the 
Warden.  I consider that the letters of 11 June 2005 do not comply with the 
provisions of s. 24MD(6A) in that they were sent before it was known that the 
relevant act is to be done.  
 
In my reasons delivered on 17 June 2005 I said (157) that I will not proceed to 
grant the licences until I am satisfied that all procedures that are required to be 
followed pursuant the NTA have been completed. 
 
To remove any doubt that may arise from the manner in which I expressed 
myself in my reasons I now wish to make it clear that I do not consider that any 
notice that the State of Western Australia - which includes the DoIR - has sent 
prior to the delivery of my reasons on 17 June 2005 is a compliance with 
para. 24MD(6B)(c) and, any such notice therefore, does not constitute a “prior 
compliance” for purposes of para. 157 of my reasons.  Until I am satisfied that 
there has, since 17 June 2005 been compliance with subsection 
para. 24MD(6A)(c) applications for miscellaneous licences 45/129 to 45/138 
will not be granted and no instrument of licence for any miscellaneous licence 
should be issued by DOIR as there has been no grant by me of any 
miscellaneous licence. 
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