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THE PROCEEDINGS 

1  This is a matter in which I conducted a joint hearing of several 
applications for exemption and several plaints for forfeiture in respect of a 
number of exploration licences.  All of the licences are located on Class A 
Reserve No. 17614 reserved for the use and benefit of Aboriginal 
inhabitants.  The subject reserved land is vested in the Aboriginal Affairs 
Planing Authority.  The control and management of it is vested in the 
Aboriginal Lands Trust. 

2  The plaints for forfeiture all allege as a basis for forfeiture that the 
tenement holders failed during the nominated expenditure year to comply 
with the expenditure obligations imposed by the Mining Act 1978 (“the 
Act”). 

3  On 5 May 2002, immediately upon the conclusion of the joint 
hearing, I indicated to the parties that I would be recommending to the 
Minister that he grant all of the applications for the certificates of 
exemption.  I found that the tenement holder, in respect of all of the 
subject exploration licences, had established, for purposes of paragraph 
(g) of subsection 102(2) of the Act, that they had encountered such 
difficulties in obtaining requisite approvals to enter upon the reserved 
lands (and thus their tenements) in order to commence on-ground mining 
operations thereon as justified the granting of exemption certificates for 
all of the tenements.  I have forwarded my report and recommendation to 
that effect to the Minister.  That was done on 6 May 2004.  The Minister 
has not yet finally determined the applications for exemption.  The 
Minister is not bound to follow my recommendation to grant a certificate 
of exemption in respect of any of the tenements. 

THE ISSUE CONCERNING THE PLAINTS 

4  Having informed the parties in Open Court of my intentions in 
respect of all of the exemption applications, I then indicated that it was 
my intention to wait until the Minister had finally determined the 
exemption applications before publishing my findings and conclusions on 
the forfeiture applications.  Mr Van Hattem, for the tenement holder, 
submitted that I should not wait for the Minister to determine the 
exemptions before dealing with the plaints.  He argued that I had power to 
dismiss the plaints forthwith and that I should do so.  The source of the 
power to do that, he said, is para (a) of subsection 98(4) of the Act.  
Counsel for the plaintiff opposed the immediate dismissal of the plaints. 
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SUBMISSIONS 

5  Mr Van Hattem’s primary reason for making the application for 
dismissal was prejudice to his client’s commercial plans and future 
activities that he said would result from the continuing existence of the 
plaints and their remaining in the tenement register as undetermined 
forfeiture applications.  Their continuance, he said, would make it difficult 
to generate capital investment funds from third parties.  I accept that there 
is the potential for that prejudice to occur even though it is now a matter 
in the public domain that, with no hesitation, I accepted the evidence for 
the tenement holder as to the reasons for it not expending the prescribed 
amount and, again without hesitation, recommended to the Minister that 
he grant the exemptions in the amounts applied for. 

6  Counsel said that the effect of para (a) of subsection 98(4) is that 
upon a Warden, having found that the holder of an exploration licence has 
“…failed to comply with the requirements that are mentioned in 
subsection (1)…”, has three courses of action open, namely, to 
recommend forfeiture, to impose a monetary penalty or to dismiss the 
application.  It is the finding in terms of the opening conditional words in 
para (a), he says, that triggers the power in the Warden where it is 
appropriate to do so, to dismiss the application.  It is said that, such a 
course is appropriate in this case because of the weight of the evidence 
called by the holder, the acceptance by the Warden of the truth of all of 
that evidence, the absence of any contradictory evidence and the failure of 
the objector to produce any material evidence.  In such circumstances, it is 
submitted, it is highly unlikely that the Minister would not follow the 
Warden’s recommendation and grant a certificate of objection for all of 
the subject tenements. 

7  As to the expressed conditions precedent to the exercise by a Warden 
of the power to dismiss a plaint under para 98(4)(a), Mr Van Hattem said 
that whether or not an exemption is subsequently granted by the Minister, 
and regardless of the operation of s. 103 of the Act, non-compliance with 
the expenditure “obligation” (as distinct from the expenditure 
“condition”), has occurred in this case.  The evidence of the tenement 
holder’s witness, Mr Ailakis, establishes that, the exemption application 
itself contained an admission by the tenement holder of that fact.  It is 
submitted that the expenditure condition to which s. 62 is directed in 
respect of exploration licences is and always remains what is prescribed 
by reg. 21 and non-compliance by not expending that prescribed amount 
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is what enables the exercise by the Warden of the discretionary powers 
under para 98(4)(a). 

8  Mr Workman, for the plaintiff and objector, says that the correct 
procedure, and that intended by the legislation, is that the Minister should 
determine the exemption application before the Warden makes a 
recommendation on the plaint for forfeiture or dismisses it.  In essence, 
the reason for that is because until the exemption application is 
determined the expenditure condition cannot be said to have not been 
complied with. 

CONCLUSIONS 

9  In my opinion it is not appropriate that I dismiss the plaints in this 
case before the Minister finally determines the exemption applications. 

10  The circumstance that must exist before the Warden may exercise the 
three alternative powers given by para 98(4)(a) is that the Warden has 
found that the tenement holder has “…failed to comply with such 
requirements as are mentioned in subsection (1) …”.  The “requirements” 
that are mentioned in subsection 98(1) are:”… the requirements of this Act 
… in respect of the expenditure conditions applicable to an exploration 
licence or a mining lease…”. Section 62 of the Act says: 

“During the currency of an exploration licence the holder shall 
comply with the prescribed expenditure conditions relating thereto, 
unless in accordance with this Act total or partial exemption 
therefrom is granted”. 

11  Regulation 21 says that the holder of an exploration licence shall 
expend each year an amount that is calculated in accordance with the 
paragraphs and sub-regulation that then follow: 

In subs. 8(1) “expenditure conditions” is defined as:  

“In relation to a mining tenement means the prescribed conditions 
applicable to a mining tenement that require the expenditure of 
money on or in connection with the mining tenement or the mining 
operations carried out thereon or proposed to be so carried out”.  

12  Section 62 makes a “requirement” for purposes of s. 98 of the Act.  
Regulation 21 repeats the same requirement but it also sets out the means 
by which the amount of expenditure that is required by s. 62 is to be 
calculated. 

Document Name:  <Dir>\[2005] WAMW 13.doc   (<Secretary>) Page 5 



[2005] WAMW 13 
 

13  The “requirement” created by s. 62 is, however, not one that requires 
unqualified compliance with the prescribed “expenditure condition”.  It is 
a requirement that is qualified.  The qualification is that there is to be 
expenditure in accordance with the amount calculated under reg. 21 unless 
an exemption has been granted.  Section 103 of the Act says that when an 
exemption is granted the tenement holder “… shall be deemed to be 
relieved to the extent, subject to the conditions specified in the certificate, 
from his obligations under the prescribed expenditure conditions…”. 

14  In my opinion where an exemption application has been made and 
heard by the Warden, but not yet determined, by the Minister having 
either granted or refused to grant a certificate under s. 102, a Warden 
cannot, for purposes of s. 98, in respect of the expenditure condition, 
namely the qualified requirement under s. 62, find that the holder of the 
exploration licence has failed to comply. 

15  I consider that where a plaint for forfeiture and an application for 
exemption for the same tenement and for the same expenditure year are 
both to be dealt with at the same time before a Warden it would be 
contrary to the intention and the scheme of the legislation for the Warden, 
having recommended grant of the exemption, to dismiss the plaint 
pursuant to subs 98(4) before the Minister had finally decided whether or 
not to issue an exemption certificate or, if one was issued, without 
knowing the extent to which the tenement holder had been relieved from 
the expenditure requirement.  If the Minister were to refuse to issue a 
certificate for the whole of the amount sought then it would be open to the 
Warden to find, for purposes of subs 98(4), that the tenement holder had 
failed to comply with the requirements in respect of the expenditure 
conditions as the amount required to be expended under s. 62 would be 
known.  If the plaint had already been dismissed the plaintiff would be 
wrongly deprived of the chance to obtain the benefits that may flow to a 
successful plaintiff. 

16  Although it may be said that in the present case it is unlikely that an 
exemption in the full amount sought would not be granted, that is not 
something that should be assumed and acted upon in the manner requested 
by the tenement holder even where delay will ensue and where the delay, 
in this case may lead to commercial consequences of the type suggested. 

17  I do not accept that s. 103, by deeming that upon grant of a certificate 
of exemption, the holder is “relieved” from his obligation under the 
expenditure conditions, shows an intention on the part of the legislation to 
distinguish between “conditions” and “obligations” in the sense argued by 
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Mr Van Hattem.  Section 98 refers to “requirements of the Act”. Whether 
or not what a tenement holder is required to do by either s. 62 or reg. 21, 
is an “obligation” or is a “condition” is irrelevant because the Act imposes 
a requirement to comply with both, and subss 98(1) and (4) refer to non-
compliance with “requirements”. 

18   I refuse the applications to dismiss the plaints before the Minister 
has finally determined the exemption applications.  Plaints 21H/034 to 
28H/034, 32/034 and 35/034 are adjourned to a date to be fixed to be a 
date that is after the date on which the Minister makes his final 
determination on exemption applications 222H/034, 223H/034, 224H/034, 
343H/034 & 385H/034. 
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