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CALDER SM 

CALDER M: 

THE PROCEEDINGS 

1  Rivergold Exploration Pty Ltd ("the Applicant") lodged two plaints, 
each seeking the forfeiture of one exploration licence, namely, exploration 
licences 69/1069 and 69/1070 ("the licences").  The holder of both of the 
licences is Resource Mining Corporation Ltd ("the tenement holder").  
After hearing evidence presented on behalf of the Applicant and 
submissions from counsel for the Applicant and counsel for the tenement 
holder, I ruled that in respect of each plaint the tenement holder had no 
case to answer (Rivergold Exploration Pty Ltd v Resource Mining 
Corporation Ltd [2004] WAMW 17).  At the conclusion of my written 
reasons, which I published in Open Court at the same time when the 
abovementioned decision was delivered, I said that the plaints were 
dismissed.  After I had delivered my decision in Open Court, counsel for 
the plaintiff requested that I give the plaintiff an opportunity to address 
me on the issue of the fate of the forfeiture plaints. Before that request 
was made I had not been made aware by counsel for the Applicant that the 
Applicant wished him to address me on the question of whether or not I 
had the power to dismiss plaints for forfeiture where I had ruled that there 
was no case to answer. I agreed to give both parties an opportunity to 
make submissions in respect of that matter.  I subsequently received 
submissions from both parties. 

The Issue to be Determined 

2  The issue now to be determined by me is whether or not a Warden 
who has decided that a defendant to a plaint for forfeiture of the 
defendant's tenements has no case to answer has the power to dismiss the 
plaint or whether the Warden is required to make and forward a report 
only or to make and forward both a report and a recommendation to the 
Minister and whether, upon receipt of the Warden's report or 
recommendation or both, it is the Minister, and only the Minister, who 
may finally determine the plaint for forfeiture by either dismissing it or by 
disposing of it in some other way that is permitted by the provisions of the 
Mining Act 1978 (WA) ("the Act") or the regulations made thereunder. 

THE ACT 

3  Section 98 of the Act says that where the requirements of the Act are 
not being complied with in respect of the expenditure conditions 
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applicable to an exploration licence an application may be made to the 
Warden for the forfeiture of the licence as provided in s 98.  The 
application must be heard in Open Court by the Warden.  If the Warden 
finds that the holder of the licence has failed to comply with the 
expenditure conditions, then the Warden is empowered to recommend 
forfeiture or “…impose a penalty not exceeding $10,000 as an alternative 
to forfeiture or dismiss the application”.  The Warden must not make a 
recommendation for forfeiture unless satisfied that the non-compliance is, 
in the circumstances of the case, of sufficient gravity to justify forfeiture.  
It is then provided in s 98 that, after hearing the forfeiture application, the 
Warden is to forward to the Minister "… a report and the Warden's 
recommendation, if any …". 

4  Section 99 of the Act says what the Minister may do after receiving 
the recommendation of the Warden.  The Minister has a discretion to 
either declare the licence “…to which the recommendation relates…” 
forfeited or to impose a monetary penalty as an alternative to forfeiture or 
to "… determine not to forfeit such licence … or impose any penalty". 

5  It is only in par 98(4)(a) of the Act that there is express reference to 
the Warden having a power to dismiss an application for forfeiture.  That 
paragraph says: 

"When the Warden finds that the holder of an exploration licence 
or lessee of a mining lease has failed to comply with such 
requirements as are mentioned in subsection (1), the Warden 
may recommend the forfeiture of such licence or lease, or impose 
a penalty not exceeding $10,000 as an alternative to the 
forfeiture or dismiss the application." 

6  There is no other provision in the Act or the Regulations whereby a 
Warden is expressly given power to dismiss a plaint for forfeiture.  
Section 99 makes no mention of the Minister having any power to 
"dismiss" the application for forfeiture. 

SUBMISSIONS 

The Applicant 

7  The Applicant submits that the combined effect of subss 98(1) and 
98(6) and 99(1) of the Act is that the final determination of all plaints for 
forfeiture is reserved exclusively for the Minister where the Warden has 
not found that that there has been expenditure non-compliance.  It is 
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submitted that in such a case making by a Warden of a recommendation to 
the Minister that the tenement should or should not be dismissed is part of 
the "filtering" role that the legislation has established for the Warden.  It is 
submitted that the appropriate procedure to be followed by the Warden, 
operating as an administrative tribunal and not a decision-maker upon 
issues of law, is to recommend either for or against a forfeiture of the 
exploration licences, based upon the evidence presented to the Warden 
and that the Warden in Open Court cannot usurp the Ministerial function 
of finally determining whether or not an exploration licence will be 
forfeited.  It is said that such an approach is consistent with the approach 
taken by the Court in Re Warden French; Ex parte Serpentine 
Jarrahdale Ratepayers Association (1994) 11 WAR 315.  It is further 
submitted that for a Warden to purport to dismiss a plaint without making 
a recommendation to the Minister would constitute an abdication of the 
recommendatory function of the Warden as an administrative tribunal.  
The Applicant also made submissions concerning a number of judicial 
authorities and Warden's decisions that had been referred to by counsel 
acting on behalf of the tenement holders.  It was noted in respect of some 
of the Wardens’ decisions that were referred to that the factual 
circumstances differed significantly from the present case in that, in those 
cases, the Warden had made a finding that the tenement holder had failed 
to comply with the expenditure conditions and that, therefore, in each of 
those cases the matter fell properly within the provisions of par 98(4)(a) 
and the Warden was expressly empowered to dismiss the applications.  In 
respect of each of the cases of Ajax Mining Nominees Pty Ltd v Heron 
Resources NL [2001] WAMW 21 and in Morellini v IPT Systems Ltd 
[2002] WAMW 8,  counsel conceded that the presiding Warden had 
dismissed a plaint for forfeiture without having found that there had been 
expenditure non-compliance.  As counsel for the plaintiff said in his 
submissions in the present matter, the question of whether or not the 
Warden had any power to dismiss the plaints in those circumstances was 
not an issue before me (Morellini being a decision of mine) and, so far as 
I can ascertain from a reading of his reasons, was not an issue that was 
raised expressly before Warden Malone SM in Ajax and the Warden did 
not address it in any published reasons. 

8  Concerning the decision of the Full Court of Western Australia in 
Re Heaney SM; Ex parte Flint v Nexus Minerals NL (unreported; FCt 
SCt of WA; Library No 970065; 26 February 1997), which is a case that 
the tenement holder relied upon, the plaintiff before me said that the 
commentary therein of Kennedy J that was relied upon by the defendant 
in the present case was irrelevant and, further, that it appeared that the 
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specific issue concerning the power of the Warden to dismiss a plaint in 
circumstances where a finding of non-compliance has not been made was 
not a specific issue before the Full Court.  Counsel also queried whether 
or not subs 98(4) and (5) of the Act were the same then as they are now.  
He submitted that the case of Parsons & Ors v Martin (1984) 5 FCR 235, 
another case relied upon by the tenement holder, gave consideration to the 
powers that may be possessed by an inferior court of law as distinct from 
an administrative tribunal such as the Warden sitting in Open Court. 

The Tenement Holder 

9  The tenement holder submits that, for purposes of s 98, the Warden 
has an implied power to dismiss a plaint in circumstances where there has 
not been a finding of non-compliance by the tenement holder with the 
expenditure conditions.  For the proposition that a Warden has that 
implied power, the tenement holder relied upon three judicial decisions 
and a number of previous decisions of Wardens. 

10  In Re Parsons (supra), a matter before the Full Federal Court 
consisting of Bowen CJ, Northrop and Toohey JJ, the Court was called 
upon to give consideration to whether or not the Court of Petty Sessions in 
Western Australia had any inherent jurisdiction or powers.  In his 
judgement Bowen CJ said (par 31): 

"In Australia with its Federal system, there is in truth no court of 
unlimited jurisdiction though the term continues to be used.  Thus 
in Walsh v Giumelli (1975) WAR 114 at p 116 the Full Court 
referred to the jurisdiction, powers and authority of magistrates 
sitting in Petty Sessions and said: 

'But their jurisdiction is statutory, and they have no inherent 
jurisdiction such as is possessed by superior courts of 
unlimited jurisdiction.'" 

11  Bowen CJ then said (par 34 – 36): 

"In our opinion a court exercising jurisdiction conferred by 
statute has powers expressly or by implication conferred by the 
legislation which governs it.  This is a matter of statutory 
construction.  We are of opinion also that it has in addition such 
powers as are incidental and necessary to the exercise of the 
jurisdiction or the powers so conferred. 
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In view of the way in which the phrase 'inherent jurisdiction' is 
used in many of the cases, it seems advisable generally to avoid 
the use of it to refer to this incidental and unnecessary power of a 
statutory court. 

It would not be right to say that, because it is a court of limited 
jurisdiction, a Court of Petty Sessions has no power to regulate 
its own procedures.  But the submission of the appellants that if a 
matter is not truly one of jurisdiction it must be one of procedure 
and within the competence of the court to regulate goes too far.  
The relevant distinction for present purposes is not between 
jurisdiction on the one hand and procedure on the other but 
rather between matters of substantive law and adjectival law, a 
distinction adverted to by Wickham J in Sparks v Bellotti [1981] 
WAR 65.  His Honour said at pp 68 to 69: 

'The jurisdiction of a court to hear and determine in 
respect of subject matter, parties and territory limits, 
and in respect of the substantive law to be applied, is to 
be distinguished from the manner in which that 
jurisdiction may be exercised.  …  Where, however, the 
enabling statute, or rules or regulations lawfully made 
thereunder, is silent as to adjectival or procedural 
matters – that is the manner of the exercise by the court 
of its duties and powers – then the court has an express 
power to control its procedures.' 

Whether a matter is truly adjectival may not always be capable 
of ready determination …". 

12  Later in his reasons the Chief Justice, having said that it was the view 
of the Federal Court in Parsons that the Court of Petty Sessions did not 
have power to do what it had purported to do, his Honour said (par 42): 

"There is no express power to do so, there is no implied power to 
do so, there is no incidental power to do so and the … [action 
taken by the Magistrate] goes beyond the mere regulation of its 
own procedure." 

13  For the further proposition that a tribunal such as the Warden sitting 
in Open Court also has powers of the type discussed in Parsons' case, the 
tenement holder relies upon the decision of Deputy President Forgie in the 
AAT in the matter of Nipperess v Australian Community Pharmacy 
Authority No Q95/712 & 713 AAT No 10605; 8 December 1995 where 
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(par 43), it was submitted by the tenement holder, the Deputy President 
had accepted that tribunals such as the AAT had the same sort of 
regulatory procedural powers as had been discussed in Parsons' case.  It 
does not, however, appear to me that that is in fact what the Deputy 
President said.  At par 43, he said: 

"I have considered whether the Tribunal has any implied powers 
as suggested by Mr Cross and have concluded that it is not 
necessary to make any general conclusions about that one way 
or the other.  What I have concluded is that it is one thing to say 
that a tribunal may have implied powers incidental and 
necessary for the exercise of its jurisdiction and another to say 
that its jurisdiction may be implied.  The distinction between the 
two is apparent from the case of Parsons v Martin to which 
Mr Cross referred." 

14  The Deputy President then cited from Parsons' case the passages 
that I have just quoted above. 

15  In Re Heaney; Ex parte Flint (supra) Kennedy J, with whom 
Malcolm CJ and Pidgeon J agreed, said (page 3): 

"Read literally, subs (4)(a) of s 98 empowers the Warden to 
dismiss an application only when he finds that the licensee has 
failed to comply with the expenditure conditions, and there is no 
provision expressly empowering the Warden to dismiss an 
application in a case where he is not satisfied that there has been 
a failure to comply with those conditions.  There was, however, 
no suggestion at the hearing before us that a Warden does not 
have the power to dismiss a plaint where the plaintiff fails to 
satisfy the onus of proof resting upon him and, clearly, such a 
power must exist." 

16  I observe that in concluding his reasons for decision his Honour also 
said (page 11): 

"The applicant has not been able to identify any jurisdictional 
error in misconstruing any statutory provision which governed 
the Warden's power to recommend forfeiture.  Nor has any error 
been identified on the face of the record …". 

17  Since February 1997, when the decision in Re Heaney  (supra) was 
delivered, s 98 of the Act has only been amended once and that was 
simply an amendment to the amount of monetary penalty that the Warden   
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may impose in lieu of forfeiture. Section 99 was also amended at the same 
time to increase the amount of monetary penalty that the Minister   may 
impose in lieu of forfeiture.  

18  The factual circumstances that were before the Court in Re Heaney 
(supra) were that a plaint for forfeiture of an exploration licence had been 
heard before a Warden during which hearing the Applicant for forfeiture 
tendered into evidence a Form 5 operations and expenditure report.  The 
report stated that total expenditure in excess of the prescribed minimum 
expenditure for the tenement had been expended during the subject year.  
The Applicant for forfeiture had also called oral evidence which was to 
the effect that the witness had not seen any mining work being carried out, 
or any sign of any work having been carried out, on the licensed area 
during the relevant year.  That evidence was unchallenged and was 
accepted by the Warden.  In those circumstances the Warden upheld the 
tenement holder's no case submission and dismissed the plaint.  The 
grounds upon which an order nisi for a writ of certiorari in relation to the 
Warden's decision was issued related to the manner in which the Warden 
had dealt with the evidence that was before him and to the conclusions 
that he had arrived at upon a consideration of that evidence.  It was not an 
express ground before the Supreme Court that the Warden had no power 
in any event to dismiss a plaint for forfeiture where he had not made a 
finding of fact that there had been non-compliance with the expenditure 
condition.  The comments of Kennedy J in relation to the power to 
dismiss appear to be obiter.   

19  The tenement holder disputed the correctness of the assertion by the 
Applicant that the Warden was bound to make a recommendation to the 
Minister even where the Warden had found that the tenement holder had 
no case to answer.  It was said that it could be implied from the opening 
words of subs 98(5) "a recommendation shall not be made under 
subsection (4) unless …" – that the legislation had restricted and intended 
to restrict, the Warden's powers to make a recommendation only to the 
circumstances in which the provisions of subs (5) had application. 

CONCLUSIONS 

20  Although it appears to be obiter, the opinion of Kennedy J in 
Re Heaney, being concurred with by Malcolm CJ and Pidgeon J, is, with 
great respect, one which should be followed by me insofar as it was held 
that, independently of the express provision to that effect in par. 98(4)(a) 
of the Act, a Warden has an implied power to dismiss a plaint for 
forfeiture where the Warden concludes that the holder of the tenement that 
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is the subject of the plaint has no case to answer upon the evidence 
presented to the Warden.   

21  In my opinion, the power to dismiss a plaint is not inconsistent with 
the provisions of subs 98(6) or s 99 of the Act.  There is no provision in 
s 99 of the Act that expressly allows or requires the Minister to conduct an 
inquiry into the issue of whether or not the holder of the exploration 
licence has failed to comply with the expenditure conditions applicable to 
the licence.  The power of the Minister to exercise the discretionary 
options that are given to the Minister by s 99 in express terms is 
conditional upon the Warden having, firstly, made   the finding of non-
compliance and, secondly, been satisfied that the non-compliance with the 
requirements is in the circumstances of sufficient gravity to justify 
forfeiture.  It appears that the Minister's function is to proceed from those 
two premises and to then determine whether or not the licence should be 
forfeited or a monetary penalty imposed or that there be no forfeiture.  
The Minister is given no express power to dismiss a plaint for forfeiture.  
In my opinion that is because the hearing of the plaint proceeding, is 
(subject to the power of the Minister under subs 98(6) to require the 
Warden to take further evidence or to re-hear the matter) at an end once 
the Warden has either made a recommendation to the Minister or the 
Warden has imposed a monetary penalty or has dismissed the plaint either 
in accordance with subs 98(4) or in the exercise of the Warden's implied 
power to do so.  At that time the proceedings pursuant to the plaint will 
have served their purpose.  The purpose, in that context, is for the Warden 
to make an inquiry in the course of the hearing as to whether or not there 
has been expenditure non-compliance and whether or not the 
non-compliance is of sufficient gravity in the circumstances of the case to 
justify forfeiture.  In my opinion, subs 98(6) does not require or permit a 
Warden to forward anything to the Minister where the Warden has not 
made a recommendation for forfeiture and, as an alternative to forfeiture, 
has imposed a financial penalty or dismissed the application under subs 
98(4) or has dismissed the application because of an implied power to do 
so in, for example, circumstances where the Warden makes a positive 
finding that the expenditure requirement has been complied with or the 
Warden rules that the evidence presented in support of the allegation that 
there has been a failure to comply with the expenditure conditions is 
insufficient for the Warden to make such a finding to the required 
standard. 

22  Subsection 99(1) of the Act says that the Minister may exercise the 
discretionary power given to him by that subsection "… after receiving 
the recommendation of the Warden as provided in section 98".  The 
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Warden may only provide a recommendation to the Minister where the 
Warden finds that there has been an expenditure non-compliance of 
sufficient gravity in the circumstances of the case to justify forfeiture.  
The Warden cannot recommend that a penalty be imposed.  The Warden 
cannot recommend dismissal.  The only matter about which subs 98(4) 
allows a recommendation to be made is forfeiture.  Although subs 98(6) 
of the Act does not expressly make it a condition of the forwarding by the 
Warden to the Minister of the Warden's notes of evidence and report and 
recommendation, in my opinion it is implied that the Warden is only 
required to do so and is only permitted do so when the Warden has made 
the finding of non-compliance and the finding of sufficient gravity to 
justify forfeiture, as is expressly required by par 98(4)(a). 
Subsection 98(6) says that the Warden shall forward “…a report and 
recommendation, if any,…”. By using the words "… if any …", the 
subsection acknowledges   that there may be no report and no 
recommendation made by the Warden.  Further, the power in the Minister 
pursuant to subs 98(6) of the Act to require the Warden to take further 
evidence or re-hear the application, as the Minister directs, is conditioned 
by the Minister having first received a recommendation from the Warden.  
The Minister has no power to require the Warden in those terms in the 
absence of a recommendation.  The only recommendation that the Warden 
can make is a recommendation of forfeiture. The only way that the 
application for forfeiture that is made under s 98 can come to the Minister 
for the Minister’s consideration is pursuant to s 99. 

23  I consider that the implied power in the Warden to dismiss a plaint 
for forfeiture where there is insufficient evidence to enable the Warden to 
make a finding of expenditure non-compliance is consistent with, and is 
part of, the filtering role that has been identified as a purpose for which 
Wardens conduct proceedings in Open Court:  Re French; Ex parte 
Serpentine-Jarrahdale Ratepayers Association (1994) 11 WAR 315.  It is 
consistent with the filtering role that a Warden will be in a better position 
than the Minister, or those who advise the Minister, to make an objective 
assessment of the witnesses and their evidence in the course of 
determining whether or not there has been expenditure non-compliance of 
sufficient gravity to justify forfeiture.  It is also consistent with the notion 
of the Warden having a filtering role for the Warden to be able to bring 
finality to an application for forfeiture that has no prospect of success 
because of the relevant factual circumstances.  There would seem to be 
little purpose in a Warden having power to make a ruling on a no case 
submission (Commercial Properties (supra)) only for the matter to then 
go on to the Minister for the Minister to finally dispose of the forfeiture 
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application.  The purpose of a consideration by any tribunal or court of a 
no case submission is for that body to determine, before the matter 
unnecessarily proceeds any further with attendant costs and inconvenience 
and waste of the time of the tribunal or court, whether or not the matter 
should be then and there finally disposed of.  No applicant for forfeiture 
should have a right to compel the Warden or the tenement holder to 
continue with the hearing of an application that has no legal foundation or 
no factual foundation or an insufficient factual foundation beyond a time 
when such lack of foundation becomes apparent. That is particularly so 
when there is no power to order that the unsuccessful applicant for 
forfeiture pay the costs of the tenement holder except where the applicant 
fails to proceed with the forfeiture application (subs 98(8). 

24  The same questions, and in my opinion essentially the same answers, 
may be asked and given in respect of s 96 of the Act where a Warden, 
having heard submissions only upon the issue of whether there is a case to 
answer, or having heard the evidence of the applicant for forfeiture of a 
prospecting or miscellaneous licence, is of the opinion that there is no 
legal or factual foundation or insufficient factual foundation before the 
Warden to enable the Warden to make a finding pursuant to subs 96(2) of 
the Act that there has been a non-compliance with the relevant provision 
of the Act or Regulations such as enables the Warden to forfeit such a 
licence.  In s 96 there is no express power to dismiss as an alternative to 
forfeiture, as appears in s 98.  The Warden may forfeit, or as an 
alternative, impose a monetary penalty or impose no penalty.  The 
Minister plays no role in determining which of those three alternatives 
prevails and has no role in the final resolution of the plaint.  I consider 
that, in order to bring finality at a proper time to an application for 
forfeiture of a prospecting licence or a miscellaneous licence, it is 
necessarily implied that a Warden must have power, in an appropriate 
case, to dismiss the plaint for forfeiture. 

25  For all of the above reasons, I find that a Warden does have power to 
dismiss a plaint for forfeiture of an exploration licence where a Warden 
has found that the tenement holder has no case to answer on the evidence 
presented to the Warden by the applicant for forfeiture.  Plaints 11/023 
and 12/023 should be therefore both dismissed. 
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