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APPLICATIONS FOR EXEMPTION
1  Applications for Exemption - 65/034, 98/034, 114/034 - were filed 

by the holder St Ives Gold Mining Company Pty Ltd (St Ives).  Peter 
James Doyle, exploration manager, supplied affidavits in support of these 
applications.   

 

2  Application for Exemption  - 112/034 - was filed by the holder St 
Ives, supported by affidavit sworn by Peter William Bewick,WMC 
Resources Ltd (WMC) nickel exploration manager.  

 

3  The Exploration Licence 15/658 was surrendered on 7 January 2003 
(evidence of Doyle). 

 

4  Regarding Exploration Licence 15/201 a decision was made to divest 
to Mincor Resources NL (Mincor) on 30 June 2003.  Settlement was 
delayed due to difficulties associated with the sale of royalties and sale by 
WMC to Titan Nickel. 

 

5  The subject tenements have been transferred from St Ives to 
Australian Nickel Mines NL (ANM) and Mincor.  ANM and Mincor were 
joined in these proceedings (direction of Warden Sharratt at Coolgardie 
on 15 March 2004).  The issue of joinder does not impact upon the 
decision in this matter.  The Mining Act section 102(1) is explicit in 
directing that it is the ‘holder’ of the tenement that makes the application 
for exemption.  Other parties are permitted joinder on the basis that they 
have beneficial interests and have a right to be heard on the applications 
because of this interest.  The principles of natural justice apply. 

 

6  The applications for exemptions are grounded in sections 102(2)(b) 
and 102(3) of the Mining Act 1978.   
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7  Exemption grounds for each tenement include  

• 8 inclusion as part of a project known as Widgiemooltha;  

• 9 time was required to evaluate work done and plan and conduct future 
exploration on the Project; 

• 10the progress of a process of sale during the expenditure period; 

• 11tenements were required to assist with the overall understanding of the 
geology of the project.  

 

OBJECTIONS
12  Hawks and his company Western Resources and Exploration Pty Ltd 

(WRE) objected to the applications for exemption. 

 

Objection 16/034 regarding Exploration Licence 15/201. 
13  Hawks asserted that the conduct of the holder was ‘completely 

against the gist of the Mining Act’ and cited the amount spent in the 
previous years 1997-2002 ($9891 when the requirement was $103,333).  
Further, only $512 was spent in the relevant expenditure year.  

 

Objection 18/034 regarding Mining Lease 15/80. 
14  Hawks asserted that the conduct of the holder flouted the regulations 

and cited previous grants of exemption in the years 1985 - 1990, 1992 - 
2000 and 2002.  Only  $521 had been spent in the expenditure year and in 
the previous year the holder spent only $814.  It was alleged that the 
holder intended to sell the tenement and had no plans to expend as 
required by the Mining Act.  
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Objection 20/034 regarding Mining Lease 15/78.  
15  Hawks’ company Western Resources and Exploration Pty Ltd 

(WRE) asserted that the conduct of the holder flouted the regulations and 
cited previous grants of exemptions in the years 1986 -1988 and 1990 - 
2002.   Only $475 had been spent during the expenditure year and only 
$727 in the previous year.  It was also alleged that the holder intended to 
sell the tenement and had no plans to expend as required by the Mining 
Act. 

 

Objection 21/034 in relation to Mining Lease 15/79.  
16  Hawks’ company Western Resources and Exploration Pty Ltd 

(WRE) asserted that the conduct of the holder flouted the regulations and 
cited previous grants of exemptions in the years 1986 -1988, 1990 - 2000 
and 2002.  The holder spent only $474 in the year in question.  In the 
previous year only $1560 had been spent on exploration.  It was also 
alleged that the holder intended to sell the tenement and had no plans to 
expend as required by the Mining Act. 

17    

Objection 22/034 regarding Exploration Licence 15/658.   
18  Hawks asserted that the conduct of the holder flouted the regulations 

and cited a previous grant of exemption in 2002.  Only $1221 was spent 
on the tenement in this expenditure year and only $680 was spent in the 
previous year.   It was also alleged that the holder intended to sell the 
tenement and had no plans to expend as required by the Mining Act.  The 
applicant surrendered this tenement. 
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PLAINTS
19  Hawks and his company WRE lodged plaints in respect of Mining 

Lease 15/78, Mining Lease 15/79 and Mining Lease 15/80 pursuant to 
non-compliance with Section 82 (1)(c) and Regulation 31 and on the basis 
of the history of the respective tenements for the years  

• 201986-1988, 1990-2002;  

• 211986-2002; and  

• 221985-1990, 1992-2000, 2002.   

 

23  Amended plaints were lodged in respect of Mining Leases 15/78 and 
15/79 alleging that there had been a failure to expend and that in the 
alternative that some of the expenditure claimed was not allowable.  

 

24  Plaints were lodged in respect of Exploration Licence 15/658 and 
Exploration Licence 15/201 pursuant to non-compliance with Section 62 
and Regulation 21.  In respect of Exploration Licence 15/201 it was 
alleged that the holder had only expended $1021 in the last three years. 

 

DEFENCES
25  Defences were lodged by Australian Nickel Mines NL (ANM) and 

Mincor Resources NL (Mincor), not by St Ives, as transfers were being 
effected.  The affidavits in support alleged there had been sale agreements 
of enormous complexity that related to split commodities – nickel and 
gold – and that this delayed the sale and frustrated the purchasers’ 
intention to expend on planned exploration proposals. 

 

26  In relation to Mining Lease 15/80 Mincor asserted it was entitled to 
be registered as the holder with rights to anything but the Nickel. ANM 
was the beneficial owner of the rights to explore and mine nickel-bearing 
ore together with cobalt and copper.  In the expenditure year under review 
WMC held the interest in nickel and St Ives held the interest in gold.   

Document Name:  <Dir>\[2005] WAMW 19 ST IVES GOLD MINING & ORS V HAWKS.doc   (<Secretary>) Page 7 



[2005] WAMW 19 
 

 

27  Although transfer from St Ives to Mincor was foreshadowed St Ives 
remained the registered holder pending lodgement and registration of the 
transfer from St Ives to Mincor.  

 

28  An orderly review of the 800 tenements purchased from WMC had 
been undertaken by St Ives.  The tenements were then ranked in 
exploration utility and value.  St Ives had decided to divest itself of its 
interest in Mining Lease 15/80 in July 2003 to Mincor.  It was Mincor’s 
intention to commence gold exploration as soon as the plaint action was 
concluded.  Mincor had other gold exploration interests in areas adjacent 
to the plainted area.   

 

29  The commercial complexity of the split commodity sale 
arrangements resulted in delays in the sale.  WMC held the nickel rights 
and had decided to sell these to ANM.   

 

30  Mincor and ANM asserted their bona fides in their desire to exploit 
the mineral resources as required by the Mining Act.   

 

31  Mincor’s Miitel nickel mine was cited as an example of these 
intentions.  As at 21 November 2000 it had spent $119,682,050 on mining 
and $4,301,562 on exploration.  In March 2004 they intended spending $7 
million.  Royalty payments of $10,342,007, rents of $345,008 and rates of 
$153,029 were also cited. 

 

32  ANM intended exploring for nickel.  They had acquired 
Widgiemooltha tenements in 2002 and had spent $4,677,000 on mining 
and $307,600 on exploration.  ANM is a subsidiary of Titan and intended 
spending $5.2 million in 2004.  Rents of $246000 and rates of $126,200 
had been expended. 
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33  It was asserted that the loss of this tenement may impact upon future 
mining in Widgiemooltha by both ANM and Mincor. 

 

34  In relation to Exploration Licence 15/658 the first grant was made 
on 3 October 2000 and $37,836 was spent in 2000-2001.  Only one partial 
exemption had ever been granted.  After St Ives ranked the tenements it 
decided to relinquish Exploration Licence 15/658.  Because of the 
agreement with WMC it had to offer the tenement back to WMC before 
relinquishment.  The tenement was returned to WMC in December 2003. 

 

35  It was ANM’s intention to explore for nickel on Exploration Licence 
15/658.  The company had spent $4,677,000 on mining and $3,076,000 on 
exploration in the area.   

 

36  It was asserted that if the tenement was ordered forfeited it may 
impact on the future mining operations of ANM at Widgiemooltha. 

 

37  In relation to Exploration Licence 15/201 St Ives had decided to 
divest their holding as part of its ranking of the tenement. In July 2003 
they entered into an agreement to sell to Mincor.   

 

38  The sale was delayed due to the commercial complexity of the deal.  
WMC sold the nickel rights to ANM.  Mincor was entitled to explore for 
gold.  The tenement was still in St Ives’ name but Mincor was entitled to 
be registered as the holder and was the beneficial owner. 

 

39  In relation to Mining Lease 15/78 and Mining Lease 15/79 Mincor 
is entitled to be registered as the beneficial holder.  ANM had acquired the 
nickel rights from WMC.  Mincor had acquired the gold rights from St 
Ives. WMC sold in September 2003.  St Ives sold in July 2003.  The sale 
transaction was commercially very complex. 
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REQUESTS FOR FURTHER AND BETTER PARTICULARS 
40  Requests were made in relation to Mining Act sections 102(2)(b) and 

102(3). 

 

41  Request:  

42  Section 102(2)(b) – the reason time was required to evaluate 
work done: 

43  Answer: 

• 44The tenement was part of a project 

• 45The tenement was identified as prospective for nickel and gold by 
WMC 

• 46All of WMC’s interests at Widgiemooltha were purchased by St Ives in 
December 2001 

• 47The project was then managed by Gold Fields Ltd on behalf of St Ives 

• 48As part of the purchase a large amount of data was acquired relating to 
the project 

• 49That data was stored in various places and on different databases and it 
needed to be modified, validated and verified after site visits. 

• 50The WMC data was incorporated into St Ives’ data base to permit 
analysis 

• 51For a portion of the expenditure year St Ives needed to collate, integrate 
and assess the data before determining the viability of the operations and 
the planning and implementation of work. 

 

52  Request:  

53  Section 102(2) (b) – Time to plan for future exploration 

54  Answer: - Not relied upon. 
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55  Request:  

56  Section 102(2)(b) – Time to plan for future mining 

57  Answer: Not relied upon 

 

58  Request:  

59  Section 102(2)(b) – Time to raise capital 

60  Answer: Not relied upon. 

 

61  Request:  

62  Section 102(3) – Prescribed reasons 

63  Answer: Not relied upon. 

 

64  Request:  

65  Section 102(3) – Other reasons 

66  Answer:  Those reasons outlined in the first answer to the question of 
why time was required to evaluate work done and further asserted it had 
spent considerable amounts of money, employed numerous people, 
conducted a number of mining ventures in the area, been frustrated by the 
complexity of the initial purchase agreement, the split commodity 
complexity and subsidiary agreements and sale arrangements. 

67  .  

THE ST IVES, ANM AND MINCOR CASE
68  These tenements emanated from the large holdings of WMC.  That 

company started divesting itself of tenements in 1990.  Widgiemooltha, 
one of the early divestments, had been afforded project status. 
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69  The tenements under plaint were strategically important to the 
purchasers ANM and Mincor.   

 

70  The tenements had poor expenditure histories and the purchasers 
were aware of this.  There was now a coherent plan for exploration and 
exploitation.  

 

Witnesses:
Gresham: 

71  This witness is the managing director of Titan Resources and ANM 
(a 100% owned subsidiary).  He had been in this position since mid 2004 
and was previously with WMC.  Of the tenements in question WMC sold 
them to St Ives and retained the nickel rights. St Ives on-sold their 
interests.   

 

72  ANM did its own due diligence and was aware of the expenditure 
history of the holdings.   They knew of the risk but thought this was 
lessened by the fact that ANM intended to exploit the resource vigorously.   

 

73  The fact that the tenements had not been worked over in the past 
made them attractive to ANM even though they were not greenfields sites.   

 

74  He would not say that the tenements were critically important to 
Titan but they were very important to the long-term future of the company 
and they had a very good exploration potential.  They were geologically 
strategic. 
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Doyle: 
75  The company St Ives was set up by Goldfields and it was a wholly 

owned subsidiary. Doyle was the exploration manager.   

 

76  Instead of buying a mining company (as was the usual means of 
acquiring interests in mining) the strategy had been to buy assets. The 
degree of complexity of the purchase transaction was marked.  
Approximately 800 tenements were purchased.  Of these 350 were core 
tenements and 200 were regional tenements around St Ives.  The purchase 
price was approximately $520 million in cash and scrip.  The purchase 
deal took about a year to settle.   

 

77  In late November 2001 the transfer between WMC and St Ives was 
effected.  Due diligence had been undertaken in the preceding year. The 
deal with WMC was unique.  WMC retained some nickel rights and some 
nickel processing rights.  This meant that there were two companies 
working the same patch of ground and therefore the operations had to be 
efficiently structured and formalised. 

 

78  Through December 2001 and February 2002 St Ives grouped a large 
bundle of tenements (including those under plaint) into logical geological 
groups and started examining the data to explore exploitation potential. 
The data St Ives acquired came from many sources.  It was difficult to 
collate due to system incompatibility.  Those in the company charged with 
this job tried to undertake the task in a logical fashion.  For instance, in 
early 2002 the company received a disorganised sea container of 
documents.   

 

79  As those studying the data moved away from examining the core 
tenements the data became more fragmented and piecemeal.  The 
company decided to treat the material and some of the bundle of 
tenements as a regional exploration project.   
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80  The company wanted the gold exploration operation to stand-alone.  
Given the economics associated with the transport of the extracted ore the 
company needed to have access to high-grade gold for the project to work 
successfully.  This resulted in a decision being taken to hive-off and sell 
tenements beyond a certain kilometre radius.  Exploration Licence 15/658, 
Mining Lease 15/78, Mining Lease 15/79 and Mining Lease 15/80 were 
outside the 35 km radius and were therefore to be sold.   

 

81  The economic reality was that the holding costs of retaining all 
tenements were high and as a consequence fifty tenements were dropped 
immediately. 

 

82  Throughout December 2002 the company had been busy working up 
the prospectus and by January 2003 they knew what tenements they hoped 
to divest.  To confirm their assessment of the relative value and viability 
of the tenements the company effected a quick RC drill which is rapid and 
relatively inexpensive. 

 

83  Having made a decision about sale of certain tenements the 
complexity of the process then impacted.  The split commodity issue was 
problematic.  The number of different interests in each tenement made the 
package difficult to sell. This was problematic from the point of view of 
the vendors as there was a need to gain agreement between the parties 
about the sale arrangements and the retention of various interests.  It was 
also problematic from the point of view of the purchasers as packages had 
to be constituted in certain ways to make them attractive. 

 

84  The Exploration Licence 15/658 was different from the other 
tenements.  The company had decided to surrender it but was then 
frustrated due to the WMC resale option agreement.  Additionally the 
Morgan Stanley royalty presented problems as it had to be protected in 
any sale deal. There were months of negotiations. 
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85  By mid 2002 the West Widgiemooltha divestment motivation 
documents were drafted. By January 2003 the East Widgiemooltha 
divestment motivation documents were drafted. The company, when 
selling off the tenements, endeavoured to get purchasers or prospective 
purchasers to do their own due diligence.  This applied to ANM and 
Mincor.  

 

86  This witness stated that by mid 2002 the company decided not to do 
any more work on these tenements unless it was work necessary to sell 
them (see transcript p 99 line 11).  The company formed the view that the 
package had cost considerable money and they wanted to avoid a fire sale 
and they needed to make sure they did not sell anything that they should 
not.  In essence they put out their sale documents, needing or deciding to 
sell to avoid ongoing costs, but decided they would not conduct any 
exploration to appreciate the value of the tenements. 

 

87  Both Mincor and ANM had received the St Ives’ information 
package by January 2003. (Note that the plainted tenements expenditure 
years all ran until early August to late October 2003). 

 
Ainscough: 

88  This witness was the regional manager of Goldfields Australasia P/L 
and a geologist. 

 

89  He said that in February 2003 the West Widgiemooltha divestment 
motivation document was completed and published.  The East 
Widgiemooltha document was in final proof reading.  This was done 
quickly. 
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90  In relation to Mining Lease 15/80 the report date was 19 March 
2003.  The response from companies was ‘under whelming’ or non-
existent.  The company did not want to deal with individual purchasers as 
they wanted to acquire stock not be paid cash.  So, they were cultivating 
company purchasers and none were forthcoming.  They had to get the sale 
moving though as the holding costs of the tenements were ‘incredibly 
expensive’. Another interest, which compounded the difficulties, was that 
the company Resolute had an access agreement to clean up one of the 
tenements.     

 

91  Some potential purchasers expressed interest in acquiring particular 
subsets of packages and they would not accept what was on offer but 
wanted to negotiate.  This slowed sale arrangements down.    

 

92  The tenement about which most interest was shown was Mining 
Lease 15/87 - the Munda tenement.  It suffered none of the shortcomings 
of the other tenements.  It contained both nickel and gold.  It had full drill 
report data.  Recognising this level of interest the company tried to attach 
this tenement to other less attractive tenements in an effort to sell them off 
together.  This did not speed the sales.  

 

93  To try to generate interest the company adopted a direct approach to 
potential buyers.  On 18 July 2003 a letter went out to Mincor setting out 
the purchase price.  This related to both the East and West Widgiemooltha 
tenements.  In some cases St Ives had all the mineral interests to sell but 
in others WMC had retained the nickel rights.  On 23 July 2003 Mincor 
announced the sale.  Minter Ellison was to ‘paper’ the sale and 
incorporate all the third party rights.  The company kept the tenements in 
‘good standing’ in that they continued to pay the rates and rents.   
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94  In July or August 2003, just before the expiry of the expenditure year 
on Exploration Licence 15/201 the sale deal was nearly concluded when 
WMC asked for a delay so that they could sell something first and cut out 
a third party.    St Ives felt that in the circumstances of their relationship 
with WMC they could not refuse. A letter of 13 January 2004 confirmed 
this situation.    

 

95  Nothing was done on the tenements once the decision was taken to 
divest.    Mincor carried out due diligence.   

 
Hartman: 

96  This witness was Titan’s chief geologist.  

 

97  He gave evidence that the company purchased Widgiemooltha North 
in the middle of 2002.  He said that he got access to the data for the region 
and started to drill in October 2002.  The tenements had been purchased 
direct from WMC.  He received a data disc from WMC that was only 
available for one day.  The under-explored blocks were the ones of 
interest – that is the blocks where there was relatively little data. 

 

98  In relation to Exploration Licence 15/658 (held by Titan) he stated 
that there was a partial surrender of this tenement and it was reduced by 
half.  The part surrendered was assumed by Mincor.  The exploration plan 
for the Exploration Licence is for soil sampling and aeromagnetics that 
would cost in the vicinity of $30000 and overheads of  $10000.  

 

99  Regarding the tenements held by Mincor (nickel rights).  In relation 
to Mining Lease 15/78, Mining Lease 15/79 and Exploration Licence 
15/201 these tenements are part of the Mount Eaton project and all are 
regarded as prospective for nickel.  The plan is for expenditure of $67000 
and $10000 overheads. 
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100  In relation to Mining Lease 15/80 this tenement is south of Redross 
where Mincor is already developing assets.  The plan is for RC drilling 
which will cost $35000 plus overheads of $10000. 

 

101  This witness gave evidence that these work programs were prepared 
for this hearing.  The work programs flow out of the acquisition of data 
from WMC. 

 

Moore: 
102  This witness has been the managing director of Mincor since 1999. 

His role has been to acquire the assets in Kambalda – Miitel and 
Wannaway mines - and put them into production.   

 

103  Shown the 2004 annual report the witness spoke of the east 
Widgiemooltha suite of tenements – including Miitel, Mariners and 
Redross.  Miitel was put into production in 2001 and was acquired out of 
the first wave of WMC divestments.  The company acquired Wannaway 
from WMC in September-October 2001 and put it into production 
immediately.  It was producing nickel from both mines by the end of 2001 
with a take-off arrangement with WMC.   

 

104  The witness stated that the company started this business with a 
small cash flow intending to grow the nickel mining business and 
consolidate the company’s position around the Widgiemooltha dome. He 
suggested that this is why the Mines Department recognises ‘group 
reporting’  – the proximity of multiple ventures makes good economic and 
mining sense. In cross-examination the difference between group 
reporting and project status was explored. 
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105  Mincor agreed to buy a suite of gold rights to consolidate their 
position around the dome – these are the St Ives divestments.  The 
transaction with St Ives was settled in February 2004, the letter of 
agreement having been signed on 23 July 2003 (exhibit T letter from 
Moore to Ainscough).  The negotiations for the sale took place in June-
July 2003. 

 

106  In relation to the purchase a number of steps slowed their progress.  
Ministerial approval had to be sought and obtained, as did board room 
acquiescence.  There was a need to rationalise and gain approval in 
respect of assignments of loan covenants and banking covenants and 
access, royalty and mining rights agreements.   

 

107  Due diligence had to be conducted on the environmental issues.  
There was $120,000 worth of environmental liabilities.  There were 
under-expenditure issues.  During most of the previous period WMC had 
group reporting status up until the time that St Ives (Gold Fields) assumed 
control.  This appeared to impact on the expenditure histories of various 
tenements in that little had been spent on some tenements although a 
considerable amount had been spent on the project as a whole. 

 

108  This witness stated that the company was aware of the risk but was 
intent on acquiring the asset and intended to then comply with expenditure 
requirements immediately.  It was only after the initial signing in June-
July 2003 that the company became aware of all the royalties that reduced 
the value of the assets.   

 

109  Nevertheless it was strategically and commercially necessary for 
Mincor to acquire the tenements.  The company also wished to exploit 
gold in the Widgiemooltha dome as this had been historically under-
explored.  Mincor has the capacity to explore for gold.  The company 
published the intention to mine for gold at the Widgiemooltha Dome in a 
systematic and comprehensive fashion in July 2004. 
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110  Just as Mincor was acquiring the gold rights WMC put up the nickel 
rights for sale in Mining Leases 15/78, 15/79, 15/80 and Exploration 
Licence 15/201 and in four or five blocks which they offered for sale 
separately.  Mincor tendered for these rights as well.  Mincor got one 
tenement and Titan (ANM parent company) got the others.  Mincor had to 
launch peremptorily into the purchasing bidding about the nickel rights 
and it could not set the pace. 

 

111  At the same time the company bought out their joint venturers 
Cloughs and Donegal.  This was also a complex transaction.  This 
occurred in October 2003 at or about the time of the conclusion of each of 
the expenditure years under question. 

 

112  WMC insisted that its sale of nickel rights transactions preceded all 
the other deals that were in the process of being concluded.  This further 
delayed the transfer of the St Ives tenements, although in the end it made 
transfers easier.   

 

113  The June-July 2003 agreement suffered many delays as a result of 
these fragmentary negotiations and complexity.  The initial letter of 
agreement had to be adjusted and relaced because of the changes that had 
occurred in the deals made subsequently.   

 

114  The second letter of agreement was signed on 13 January 2004 (after 
expenditure years had concluded).  This second agreement was simpler in 
that some conditions precedent were able to be waived or had been 
superseded.  The due diligence on environmental issues was resolved.  
The Bank of Western Australia had agreed on terms.  Some plaints against 
Resolute remained and Mincor bore the risk in respect of these.   

Document Name:  <Dir>\[2005] WAMW 19 ST IVES GOLD MINING & ORS V HAWKS.doc   (<Secretary>) Page 20 



[2005] WAMW 19 
 

 

115  Mincor is, however, still trying to locate some royalty holders in 
respect of these tenements, which means some tenements have been held 
in trust. 

 

116  As consideration has now passed Mincor is now working on the 
tenements.  In the quarterly report of Mincor to the Australian Stock 
Exchange the proposed program for development involves expending 
around $4 million.   

 

117  The data collection in respect of gold interests took some time but is 
now on track.  Having collected the data Mincor has now identified actual 
gold intersections - ‘not transported superficial gold but primary gold in 
structural pathways around the dome’ (transcript p. 18).  On the plainted 
tenements Mincor has located intrusive granite that is regarded as ‘quite 
an exciting area to explore for gold’ (transcript p 19).  This witness stated 
Mincor was ‘obviously … not currently working on the plainted 
tenements, because they are plainted, but … are busy drilling numerous 
tenements: the Gilligan, South-West Widgie, which is just to the north of 
the plainted tenements …’ (ibid).  Because of the nature of the drilling 
results obtained in the region Mincor is ‘very keen’ to get into the plainted 
tenements.   

 

118  Objection was made to this witness giving evidence about the 
considerable expenditure made on surrounding tenements and mines. 
Given the nature of the proceedings these questions were permitted and it 
was apparent that Mincor had engaged in exploration, mining, dewatering 
of a mine and spent money to comply with its obligations in relation to the 
other, surrounding, non-plainted tenements.  
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119  Cross examined this witness agreed that there had been negotiations 
with the previous witness Ainscough in the months leading up to the July 
2003 letter of agreement.  This was preceded by due diligence undertaken 
by Mincor.  This had occurred after the St Ives information memorandum 
came out – 7 January 2003 (exhibit Q).  This witness directed that due 
diligence be undertaken but he did not do the work himself.   

 

120  He agreed that due diligence included clarification of the geology 
and also of the standing of the tenements.  He agreed that it was apparent 
in relation to Exploration Licence 15/201 there was a 2002 application 
pending for exemption.  Mincor was aware of the expenditure history of 
the tenement.   

 

121  The witness understood that the reason for the poor expenditure 
history was that there had been group reporting status that had been lost 
when WMC started to sell off the tenements.  The witness did not know 
whether the 2002 exemption application had succeeded on the basis of 
group reporting status.  He agreed that Mining Lease 15/78 had the same 
expenditure exemptions including a pending 2002 exemption application.  
The same was the case for Mining Lease 15/79 and the witness agreed 
that the expenditure history was not particularly good but that group 
reporting status covered the problem and that such status was ‘pretty 
critical’ to the mining industry (transcript p 26).  He stated that the group 
reporting status was lost, as the Mines Department ‘didn’t grant group 
reporting status very easily, and there seemed to be a window there which 
was lost’ (ibid).   
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122  This witness accepted the proposition that group reporting status was 
only one of the factors to consider as to whether project exemption should 
be granted.  His evidence was  

123  ‘Group reporting status  … means that you can bundle up a group of 
tenements in a logical geological entity, and as you work through your 
programs and you’re spending a lot of money on one tenement and 
working through all the others, you can claim the expenditure on a 
particular tenement to cover expenditure commitments on the others in 
that sort of logical unit’ (ibid). 

 

124  At this stage of the hearing the plaintiff’s counsel sought to introduce 
evidence of the history of applications for exemption in relation to the 
tenements under plaint and other tenements being offered for sale by the 
vendor in the St Ives information memorandum of 19 March 2002 and a 
discussion took place about the interpretation of section 102(4) of the 
Mining Act 1978 which is currently the subject of a writ of certiorari.   

 

125  Counsel for the plaintiff submitted that the Minister would be vitally 
interested in knowing that other applications for exemption in the subject 
area had been rejected.  He indicated that such applications were made ‘on 
precisely the same grounds’ (transcript p 28).   

 

126  It is of course not possible to know whether such applications were 
on the same grounds as this tribunal does not have access to the 
supporting affidavits in those matters.  In any event the witness gave 
evidence that he was not aware of the exemption histories of other 
tenements (notably Mining Lease 15/85, Mining Lease 15/86, Prospecting 
Licence 15/3605, Prospecting Licence 15/3606).  In respect of the other 
tenements in which Mincor had an interest as purchaser this witness 
indicated that he was aware of the 2003 applications for exemption lodged 
by St Ives.  He also stated that exemptions were refused and the Minister 
imposed fines. 
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127  The witness also agreed that Mincor was to conduct its own due 
diligence in relation to tenements.  He agreed that he knew that St Ives 
had not met its expenditure requirements at the time of the purchase 
agreement and that Mincor assumed the risk in relation to this – of both 
exemption applications being refused and forfeiture being ordered.  This 
witness stated that it was nevertheless important for Mincor to acquire the 
assets – it was a strategic imperative. Mincor had intended to start 
spending as soon as it acquired the assets. 

 

128  Under cross examination the witness agreed that the WMC nickel 
rights sale took place relatively quickly – from bids in about August 2003 
to concluded deals in late October 2003 (which still put the concluded 
deals beyond the time of the expenditure years for each of the tenements 
under examination here).  He also agreed that the complications were 
linked to the number of third party agreements involved in the gold rights. 

 

129  His evidence was 

130  ‘I must restate that it was complicated because there were so many 
third party agreements.  Whether it’s unusual of not it was complicated by 
those third party agreements. When you get these very old mining districts 
you do tend to have a lot of that.  It was complicated by virtue of that.  It 
was complicated by virtue of the nickel rights that were then sold sort of 
rammed though right in the middle of this whole process and then it was 
complicated by virtue of the transaction by which Mincor bought out its 
joint venture partners … there was a sort of multiplicity of events’ 
(transcript p 39, 21/2/2005). 

 

131  The witness agreed that pursuant to the second letter of sale 
agreement his company assumed all the risk in relation to any rejection of 
applications for exemption (13 January 2004).   There would be no 
adjustment of the purchase price in the event of the applications for 
exemption being unsuccessful.   
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132  He stated that this should not be interpreted to mean that the plainted 
tenements were not core tenements for Mincor (transcript p 41).  He 
agreed that in January 2004 when this letter of agreement was signed 
Mincor was aware of the existence of the plaints over the tenements. 

 

Hatfield: 
133  This witness is the exploration manager for Mincor in respect of both 

regional development and new mines.  The major focus of Mincor is 
Widgiemooltha where there are four currently producing nickel mines 
Miitel, Wannaway, Redross and Mariners, the latter two mines being 
brought into production in the last six months.  Mincor was one of the first 
companies to purchase nickel rights from WMC and engage in a 
processing arrangement with them. 

 

134  Shown the St Ives information documents from early 2003 he agreed 
that these were documents supporting the sale of these tenements.  He 
stated that the material in the documents had to be augmented by data 
collection and that data came from a number of sources all of which 
included different data management systems and codes.  There were also 
gaps in the data that had to be filled to properly assess the potential of the 
tenements.  The witness described the proposed work plans for the 
tenements under plaint. 

 

135  In cross-examination the witness was taken to the sale information 
documents of 7 January 2003 and 19 March 2003.  The witness did not 
agree with the proposition that assumption of the risk of loss in respect of 
the plainted tenements indicated that as they were not core tenements to 
Mincor. He stated that Mincor wished to consolidate its position around 
the Widgiemooltha dome and all the tenements were core for gold 
prospectivity.   
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136  The witness knew that St Ives was not expending on the tenements it 
was selling.  He stated that he was unaware that St Ives had not made an 
application for exemption on the basis of group reporting status or 
whether WMC had group reporting status from 1996.  He agreed that the 
work programs were prepared for the proceedings in respect of the 
plainted tenements.   

 

The affidavit of Bewick formerly of WMC: 
137  Counsel for the applicants/defendants sought to tender an affidavit 

from Bewick who had formerly worked for WMC at Widgiemooltha and 
who had given evidence in the case of WMC Resources Ltd v Ajax 
Mining Nominees Pty Ltd [2001] WAMW 13.  The witness was 
unavailable to give evidence in this case.  The tender of such an affidavit 
was the subject of objection particularly when the witness would only 
reiterate the evidence he had provided to the WMC v Ajax hearing. 

 

138  Bewick’s evidence in Ajax is paraphrased in the Warden’s decision.  
The significance of his evidence in that case is the project status of the 
Widgiemooltha tenements. This is a matter of public record and the 
affidavit was not tendered.  

 

OBJECTOR/PLAINTIFF’S CASE
139  The objector/plaintiffs case may be compartmentalised as follows. 

1. 140St Ives was the holder of the tenements in the relevant expenditure 
year. 

2. 141St Ives witnesses have stated that once the company determined to sell 
the tenements there was no intention of expending in compliance with the 
Mining Act. 

3. 142The purchasers (ANM and Mincor) knew of this and assumed the risk 
of loss of the tenements. 

4. 143Sale of tenements is not a ground upon which exemption should be 
recommended. 
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5. 144The applications for exemption should be refused, the plaints should be 
successful, and the failure to comply is of sufficient gravity to justify 
forfeiture. 

 

Hawks – the plaintiff and objector.
145  This witness is the sole director and shareholder of WRE. 

 

146  Before this witness gave evidence a number of submissions were 
made about admissibility of documents. The first document was a 
memorandum of a meeting between DOIR and St Ives.  The second 
collection of documents comprised statutory declarations censored 
pursuant to Freedom Of Information (FOI) directives.  In respect of both 
counsel for the plaintiff indicated that he would not be pursuing 
applications to admit them in the event that the Warden took the view that 
the hearing should be adjourned for the purpose of compliance with the 
rule in Browne v Dunn (1893) 6 R 67.  On the basis that an adjournment 
would be necessary to cure counsel’s omission in putting these matters to 
previous witnesses the documents were not admitted into evidence.     

 

147  The plaintiff Hawks gave evidence.  His evidence dealt with the 
history of the plainted tenements.  A number of exhibits were filed.  
Under cross-examination he stated that his mining background involved 
employment as a survey administrator for the Department of Land 
Administration and the Titles Office.   

 

148  It was put to the plaintiff that the interests he had in the region 
surrounding the Widgiemooltha dome were not granted tenements but 
applications pending.  He agreed that some applications were pending.   

 

149  It was also put to this witness that he had entered into confidential 
agreements with Jupiter Mines for transfer on tenements under plaint.   
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150  To the extent that these questions appeared to challenge the 
entitlement of the plaintiff to plaint the tenements they were the subject of 
objection.  This objection was upheld.  The Mining Act clearly 
encourages plaintiffs regardless of their asset base or even their intentions. 

 

SUBMISSIONS
Objector/Plaintiff’s submissions 

151  Object of the Mining Act 

152  It was submitted that the starting point in this determination was the 
aim of the Mining Act – as outlined in Nova Resources NL v 
French.[1995] 12 WAR 50  The Act provides for tenements to be made 
available for mining exploitation on reasonably stringent conditions.  It 
was argued that if the purposes of the Act were not being advanced the 
tenement should be liable for forfeiture.   

 

153  Obligation of the holder of the tenements 

154  It was argued that it is incumbent on the ‘holder’, not other beneficial 
owners, to comply with the legislative requirements in respect of 
expenditure. 

 

155  Function of departmental guidelines 

156  It was submitted that the Warden should ‘be aware of and give due 
consideration to any departmental guidelines, such as the current 
exemption application guidelines, in the course of performing his or her 
administrative functions’ (citing Warden Calder in Morellini v IPT 
Systems Ltd [2003] WAMW 3).  These guidelines have not been gazetted 
and counsel conceded that the Warden sitting in open court was not bound 
to follow those guidelines. The guidelines suggest that grounds for 
exemption in respect of expenditure may include ‘force majeure’ or ‘the 
inability to conduct exploration or mining due to circumstances outside 
the control of the holder’.   It was submitted that neither of these grounds 
are made out.  
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157  Section 102(3), upon which the applicants/defendants rely, provides 
for the broad ministerial discretion permitting ‘any other reason’ to result 
in the grant of an exemption.  Counsel for the plaintiff agreed that the 
departmental guidelines were silent on what might constitute such 
reasons.  To this extent the guidelines were completely unhelpful.   

 

158  Repetition of old application grounds 

159  The plaintiff further submitted that the grounds being argued by the 
applicants were not new and had been argued in many previous 
applications for exemption by previous holders. It was submitted that this 
militated against St Ives or the other joined defendants needing further 
time to evaluate previous work.   

 

160  Imposition of voluntary restraints upon the holder 

161  The case of Re: Warden Heaney ex parte Tunza Holdings Pty v 
Haoma Mining NL (1997) 18 WAR 420 was cited discussing the 
question of a dispute over title precluding development.  There it was held 
that this restraint was ‘voluntarily imposed’ and did not provide grounds 
for exemption.  In the light of this decision it was argued here that the 
failure of St Ives, the holder, to expend in respect of these tenements was 
a restraint voluntarily imposed - St Ives having voluntarily entered into 
this complex split-commodity sales transaction.   

 

162  Clear intention not to expend pending sale of tenements 

163  It was submitted that St Ives had ‘blatantly disregarded its 
obligations to comply with the expenditure requirement’ (see Morellini v 
IPT).  This disregard was ‘serious and deliberate’.  St Ives as holder had 
the obligation to meet expenditure and was capable of compliance but 
declined to do so. 

Document Name:  <Dir>\[2005] WAMW 19 ST IVES GOLD MINING & ORS V HAWKS.doc   (<Secretary>) Page 29 



[2005] WAMW 19 
 

 

164  It was submitted that St Ives had drafted its divestment documents by 
mid 2002 (Exhibit O) and January 2003 (Exhibit P - final form).  Exhibit 
O was therefore prepared even before the beginning of the pertinent 
expenditure years.  In relation to the West Widgiemooltha tenements the 
documents contain a number of references to relinquishing the tenements 
before further expenditure was made.  Additionally no on-ground 
exploration was completed by St Ives’ parent company Goldfields.   

 

165  In relation to East Widgiemooltha similar sentiments were expressed. 
If the tenements could not be divested they should be relinquished. It was 
submitted that St Ives did not require further time to assess exploration 
prospects.  St Ives intended doing no more work on the tenements and 
would spend no more money preparatory to either sale or relinquishment 
(see the evidence of Doyle @ pp 98-99 and Ainscough @ pp 118, 127, 
136).   

 

166  It was submitted that the evaluation of data necessary for the 
purposes of the drafting of the divestment documents had been completed 
to such an extent that any suggestion that there was a further need to 
collate, integrate and assess data was without merit.  The sale documents 
and due diligence associated with the expressed intention to purchase 
clearly answered this requirement. 

 

167  The assumption of the risk of forfeiture 

168  The purchaser knew that the holder had failed to comply with the 
expenditure requirements.  The beneficial owners were aware of the risk 
associated with the purchase of tenements that were not in good standing. 
The purchasers had assumed the risk in the contract for sale in that no 
adjustment was to be made to the purchase price in the event of a failure 
to obtain the exemption certificate. 
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169  Application of section 102(4) 

170  It was submitted that section 102(4) of the Mining Act should be 
interpreted to mean that the conduct of previous tenement holders and 
applications and grants of exemption should be studied when giving 
consideration to exemption applications.  This matter is still under 
consideration by the Supreme Court. 

 

171  The plaintiff urged that the failure to comply with the expenditure 
requirement was of sufficient gravity that the tenements be forfeited.  

 

Applicant/Defendant’s submissions
172  The second and third defendants protected their interests by joining 

and then conducting the case.   Plainly they had standing. 

 

173  Grounds not claimed 

174  It was submitted that project status was not a ground relied upon for 
exemption.  Neither were the applicants relying on requiring more time 
for exploitation and assessment of the resources.   

 

175  Need for time to collate data 

176  The defendants, being the beneficial holders of the tenements, 
continued to rely upon section 102(2)(b) that there was a need for more 
time to collect, collate and rationalise the data they had acquired and were 
acquiring.   
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177  Complexity of the sale arrangements – constituting other grounds 
(section 102(3)) 

178  The complexity of the sale agreements was argued as the grounds for 
the exercise of the Minister’s discretion pursuant to section 102(3).  The 
massive expenditure by St Ives in the region was put as a matter of 
importance in this determination.  St Ives had behaved diligently and 
carefully prioritised the interests being assessed.   

 

179  Their conduct was not blatant disregard but prioritisation of the 
competing interests associated with tenements which ‘sit in a complex and 
interrelated commercial environment’ (transcript 140, 23/2/2005).   

 

180  St Ives had accommodated WMC’s desire to have the sale of nickel 
rights take precedence, and this resulted in the significant delay in the sale 
of the tenements and ultimately the breach of the Mining Act expenditure 
requirements.   

 

181  It was submitted that while the sale of tenements might not be 
regarded as a general grounds for recommending an exemption the 
circumstances surrounding the sale could fall within section 102(3).  It 
was put that there were other facts and circumstances that should and 
could be taken into account pursuant to this section.  It was submitted that 
this was a case where it was appropriate for the Minister to exercise his 
discretion in favour of the applicants on the basis that there were other 
grounds for finding in their favour.  

 

182  Morellini v IPT was sought to be distinguished.  It was submitted 
that this case was not indicative of a blatant or flagrant failure to expend 
pending a sale of tenements.  Further it was argued that Ajax Nominees 
was authority for the proposition that sale might be viewed as  
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183  A reasonable and sensible part of the ongoing commercial mining 
operations. 

 

184  It is urged that in the light of the decision in Ajax the sale of 
tenements would not automatically be precluded from providing a 
rationale for recommending exemption.  It was also submitted that project 
status is not necessarily lost in a sale transaction.   

 

185  Further it was submitted that the provisions of the Mining Act should 
not be interpreted to mean that expenditure must be made simply for the 
sake of it. 

 

186  Section 102(4) 

187  In response to the argument as to the meaning and application of 
section 102(4) it was argued that St Ives had only held the tenements in 
the year preceding the year under application. It was submitted that 
section 102(4) had to be read down in relation to section 102 generally 
and a failure to do so would result in the tribunal being required to 
examine every exemption application with every tenement over a long 
period of time.  It was argued that plainly this was not the intention of 
parliament. 

 

188  Uniqueness of the circumstances – plans for future exploration 

189  The defendants submit that this case is unique and distinguishable 
from others where the disregard of obligations is blatant.  Mincor have 
managed to turn Miitel, Redross and Wannaway into successful ventures, 
which WMC could not do.  The Warden is urged to have regard to the big 
picture in these applications.  This tribunal is also urged to have regard to 
the decision in Turnbull v Australian Metallic Resources NL [2000] 
WAMW 2 which permits plans for the future exploitation of the 
tenements to be taken into account. 
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190  Recommendations other than forfeiture 

191  In the event that a recommendation is made to reject the applications 
for exemption the Warden is urged to have regard to section 98(5) and 
consider all circumstances that arose before and after the expenditure 
year.   

 

192  It was further submitted that if the recommendation was to refuse the 
exemption applications this was not a case where forfeiture should be 
ordered in all the circumstances.  These circumstances included the  

• 193complexity of the purchase transactions,  

• 194the delays inherent in this complexity,  

• 195the bona fides of the purchasers as demonstrated by their exploration 
and mining expenditure in the region generally and in accordance with 
their plan for the whole parcel of tenements, and also in respect of the 
plans for exploitation in particular in relation to these particular 
tenements. 

 

Objector/Plaintiff’s response
196  The plaintiff argued that the plans for exploration and expenditure on 

these tenements were only compiled for this hearing.   

 

197  It was argued that as part of a project these tenements were 
previously unattended and unexploited and that this is the intention of 
these present applications.  It was submitted that Mincor (on the evidence 
of Moore and Hatfield) intends to rank these tenements according to their 
proximity to existing mine sites and the tenements will not be exploited as 
is the intention of the Mining Act.   

 

198  It was submitted that the claims that each of the tenements was a 
core tenement could not accurately reflect their value.  
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DETERMINATION
199  Having considered all the evidence, exhibits and the submissions 

made in these matters I am satisfied that the holder of the tenements, St 
Ives, has not expended as required by the Mining Act.  The tenements are 
no longer protected by project status as was the case in the past.  

 

200  I am satisfied that the explanation for this failure to expend, 
supported essentially by the evidence presented by Mincor and ANM, is 
without merit.   

 

201  It is no excuse to explain that failure by reference to the sale 
transactions regardless of their complexity.  The collection and collation 
of data about these tenements was adequate to the purpose of transacting 
these sales and to that extent it was arguably adequate to the purpose of 
complying with expenditure requirements.  In claiming the ‘sale process’ 
the applicant must fail. This is not a valid reason for the grant of 
exemption (see the Warden’s decisions in the cases of Aurora Gold (WA) 
Ltd v Suzanne Mary Dear and A& L Holdings Pty Ltd decision of 
Warden Heaney 16 December 1994; Johnson’s Well Mining NL and Ors 
v Angelopoulos [2002] WAMW 22, IPT Systems Ltd v Morellini [2003] 
WAMW 5). 

 

202  Witnesses in the applicant/defendants’ cases have given unequivocal 
evidence that once the sales were under consideration there was no 
intention of expending as required by the Mining Act.  While the case 
might fall short of the sort of flagrant or blatant failure to comply detailed 
in the decision in Morellini v IPT it clearly indicates an intention to avoid 
expenditure even if this can be explained in part by reference to the 
complexity of the sale transactions.  Although the applicants/defendant 
urge active consideration of ‘other reasons’ for the grant of applications 
for exemption from expenditure these other reasons are not in my view 
sufficient to encourage a recommendation to the Minister to grant the 
exemptions sought.  
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203  The applications for exemption are recommended to be refused. 

 

204  I form no concluded view about the application of section 102(4) and 
note that this section is still the subject of consideration by the Supreme 
Court. The departmental guidelines to which I was referred also form no 
part of the reasoning in this matter.  Those guidelines have no Ministerial 
sanctioned status.   
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