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CALDER SM 

THE PROCEEDINGS 

Plaint 

1  Westover Holdings Pty Ltd ("Westover"), in its initial plaint describes 
the nature of it's claim against BHP Billiton Minerals Pty Ltd & Ors ("the 
Defendants") as: 

"The Defendants have deposited or caused to have deposited 
mining material within the boundary of Exploration 
Licence 45/2278, held by the plaintiff, without due authority." 

2  The nature of the relief sought is that Westover asks that "The 
defendants be ordered to remove the said mining material from the said 
licence".  Amended particulars of claim and amended particulars of 
defence were lodged by the parties.  In the amended particulars of claim 
Westover alleges that the Defendants trespassed upon land covered by 
exploration licence 45/2278 ("the exploration licence") by depositing 
overburden on that land.  It is also alleged that the presence of the 
overburden on the exploration licence constitutes a nuisance that interferes 
with Westover's occupation and possession of that part of the land the 
subject of the exploration licence (“the subject land”). 

3  The Defendants, in their defence, admit that the exploration licence 
was granted to Westover on 18 June 2002 and that, before the date of the 
grant of the exploration licence, they deposited the overburden on the land 
that subsequently became the subject land.  It admits that the area of land 
covered by the overburden is as is set out in a plan that was tendered in 
evidence (exhibit 7).  That plan reveals that the total area of land covered 
by the overburden is appropriate 7400 square metres, that it extends 
approximately 50 metres south of the northern boundary of E45/278 at the 
southernmost extremity of the intrusion and that it is spread a distance of 
approximately 215 metres along that same boundary where it crosses the 
boundary.  The approximate height of the overburden where it crosses the 
boundary is about 20 metres at its highest.  For the whole of the distance of 
the intrusion the surface of the overburden slopes downwards from the 
boundary until it reaches ground level inside E45/2278.  The shape of the 
toe of the overburden within E45/2278 may generally be described as 
curved.  Although those facts that I have just recited were not expressly 
admitted in the Defendant's amended defence, it was admitted that the 
contents of exhibit 7 are true and I have taken those figures from that 
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document.  As I understand the evidence, there is no dispute as to the 
location and the dimensions of the encroaching overburden. 

4  The Defendants admit that the Westover has requested them to 
remove the overburden from the exploration licence and that the 
Defendants have refused to do so. 

5  In its amended statement of claim the Plaintiff says that the presence 
of the overburden prevents and frustrates the Plaintiff from exploring the 
subject land because access cannot be obtained to the natural surface of the 
land, soil sampling of the natural surface or under the natural surface 
cannot be undertaken, drilling under the natural surface cannot be planned 
or conducted and, generally, the Plaintiff cannot otherwise conduct any of 
the activities authorised by s 66 of the Mining Act 1978 (WA) ("the Act").  
The Plaintiff says that the trespass and the nuisance constituted by the 
presence of the overburden prevent all of those activities. 

6  The Defendants deny any trespass or continuing trespass onto the 
exploration licence and deny the particulars of trespass.  The Defendants 
also deny that there has been or continues to be any nuisance and deny all 
of the particulars of activities said to be prevented by any trespass or 
nuisance.  The Defendants deny that Westover has suffered any 
inconvenience or disturbance to occupation and possession by Westover of 
the subject land. 

THE EVIDENCE 

7  I heard a considerable amount of evidence on behalf of both parties.  
The representatives of the parties were generally cross-examined in detail.  
As I perceived the evidence, however, there was a lot of common ground.  
There was some dispute as to the state of relevant knowledge of the 
Defendants at the time when the overburden was spread from the 
Defendants' tenement onto what was then vacant Crown land but which is 
now the subject of the exploration licence. 

8  I find that mineral lease 235SA was granted in 1965 pursuant to the 
Iron Ore (Mount Goldsworthy) Agreement Act 1964 ("the Agreement Act") 
and that it was acquired by the Defendants prior to 1992.  By the time of 
such acquisition no mining activity was being undertaken on the mineral 
lease and I understand that none of the defendants had been involved in 
any of the mining activities that had produced the overburden that had 
been dumped on the mineral lease and from which the encroaching 
overburden had come.  Extractive mining on the lease had been concluded 
by about 1983 by Goldsworthy Mining Ltd.  In the course of those earlier 
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mining operations a large amount of overburden, known as the "Billygoat 
dump" had been established within the boundaries of the mineral lease.  In 
about 1992 the Defendants became aware that Billygoat dump was unsafe 
in that the angle at which it sloped downwards was approximately 37 to 
38 degrees to the horizontal, whereas good engineering practice and theory 
required that that angle should be around about 22 degrees.  In addition, 
the surface required general rehabilitation.  I am satisfied that at that time it 
was also appreciated by the Defendants that the overburden that had been 
removed from the nearby mine and deposited at the Billygoat dump 
contained material from which it was most likely that in past and in the 
future, when the usual heavy seasonal rains occurred, acidic material 
would be formed and would drain from the dump and spread beyond the 
toe of the dump and adversely affect the environment into which it 
leached. 

9  The Defendants decided to spread the overburden to the south.  The 
objective of the spreading of the overburden was twofold, namely, to make 
the slope of the dump safe and, secondly, to contour the surface of the 
dump, including the slope, in order to facilitate rehabilitation by seeding 
(natural and otherwise) and to control the flow of water across the surface, 
and off the slope.  As I understand the evidence, the intention in that 
regard was that controlling the water flow would enhance vegetative 
rehabilitation.  The view that the Defendants had concerning the work that 
they undertook in respect of Billygoat dump was that they had no statutory 
obligation to do that work and that they had no obligation under the 
Agreement Act to do it.  It was done, the Defendants said, out of a sense of 
environmental and industrial responsibility that they took upon themselves 
voluntarily. 

10  I am not satisfied that when the work that was to be done was planned 
and when it was first completed the defendants knew that the overburden 
would be or had, in part, been pushed beyond the southern boundary of the 
mineral lease.  The work was done by a subcontractor.  There is no 
evidence that the encroachment of the overburden beyond that southern 
boundary was brought to the attention of the Defendants or their agents 
until the dispute that is now before me arose.  No explanation, however, 
has been offered as to why the encroachment occurred.  There is no 
evidence before me as to what, if any, steps the Defendants took when the 
decision was made to spread the overburden to ensure that it would not be 
spread beyond the boundary of its tenement.  I infer from the evidence that 
the Defendants were aware that the southernmost extension of Billygoat 
dump, before it was spread to the south, was relatively close to the 
southern boundary of the mineral lease.  In the circumstances I cannot find 
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that the Defendants were aware that their subcontractor either intended to 
or had in fact crossed the boundary of the tenement in the course of 
spreading the dump.  In my opinion, however, they should have known.  
They should have taken steps to ensure that there was no encroachment 
onto the then vacant Crown land which adjoined mineral lease 235SA. 

11  In the Agreement Act it was expressly provided in cl 8(1)(c) that on 
application being made by the joint venturers the State was to cause to be 
granted to them "… such … tailings leases (including leases for the 
dumping of overburden) … under the Mining Act … as the Joint Venturers 
may reasonably require and request for their purposes under this 
agreement on or near the mineral lease".  In my opinion it was the 
intention and the effect of the State agreement and of the Agreement Act 
that, as a party to the State agreement, the Defendants were lawfully 
entitled to carry out all of their mining operations and ancillary activities 
only on land that was specifically identified in the agreement or upon land 
that was the subject of either special leases of Crown land or land that was 
under some other law of the State made available to them for those 
purposes pursuant to the Agreement.  Such other laws included the Mining 
Act.  Paragraph (c) of subcl 8(1) is expressly directed at the provisions of 
the Mining Act and expressly refers to leases for the dumping of 
overburden.  "Leases" is not defined in the Agreement Act or in the State 
agreement, however, in the context in which it is used in par (c) in my 
opinion it would be arguable that the term "leases" as so used would 
embrace miscellaneous licences.  In any event, it is also arguable that after 
the commencement of the Mining Act 1978, a general purpose lease could 
have been granted pursuant to the Agreement Act.  The point to be made is 
that it was contemplated by the Agreement Act and by the State agreement 
that the operations and activities of the defendants could only be carried 
out or land that was described in the State agreement or land that was made 
available to the Defendants pursuant to the Agreement Act and the State 
agreement or for such purposes.  At no material time has the land upon 
which the overburden was spread been the subject of the grant of any 
lawful authority under any law to the Defendants for such purpose.  In the 
circumstances I proceed upon the basis that the dumping of the overburden 
on the then vacant Crown land immediately adjacent to the southernmost 
border of mineral lease 235SA was not a lawful act. 

12  At all material times Mr Freebairn has been a director of Westover.  
Westover was incorporated in 1991.  Mr Freebairn has had extensive 
experience as a prospector, mining contractor, mining maintenance 
contractor.  He has been prospecting for many years.  Of recent times he 
has been exploring ground in the Laverton, Newman and Port Hedland 

2005WAMW20.doc   (<CES>) Page 6 



[2005] WAMW 20 
CALDER SM 

areas.  He became interested in the vacant Crown land located immediately 
to the south of the Defendants' mineral lease and decided to apply for the 
grant of a tenement over the area which is now covered by E45/2278.  He 
lodged Westover’s application for the grant of the exploration licence in 
December 2000.  That application was objected to by the Defendants.  The 
objection was based on the State agreement and the making available to 
the Defendants under that agreement of an area for the purposes of a 
railway that was within the ground applied for by Westover.  The objection 
was also in part based upon the application including land   upon which a 
power transmission line had been erected and the claim that such land 
upon which the line was erected was private land in respect of which no 
consent of the objectors had been given.  The objection made no mention 
of the presence on the ground applied for by Westover of the overburden 
from the Billygoat dump.  As a consequence of the objection Westover 
agreed to the excision from the ground applied for of the areas that were 
particularised in the objection and the exploration licence does not include 
those two areas of land. 

13  I find that prior to lodging the application for the exploration licence 
Mr Freebairn had been prospecting through areas to the south of the 
Billygoat dump.  He found a chip of gold on a piece of quartz but did not 
know at the time whether that was found inside or outside the mineral 
lease.  There were no readily discernible marks or pegs that indicated 
where the southern boundary of the mineral lease was.  He later returned 
with GPS equipment and obtained readings from the equipment that 
indicated to him that the southern boundary of the mineral lease passed 
through part of the overburden.  He said in evidence that he immediately 
thought that he had made an error in using the equipment or in recording 
the result.  That occurred before the application for the exploration licence 
was made.  He did not, before lodging the application, take any further 
steps to ascertain where the boundary of the Defendant’s tenement was.  
He gave no evidence of having even taken a second set of readings on the 
same day or at any other time to try and discover whether or not he had 
made an error in either the use of his GPS equipment or his reading of the 
recorded material coordinates.  In my opinion Mr Freebairn, on behalf of 
Westover, had ample notice, even though he did not take the trouble to 
verify it, that the ground that he applied for included the southern 
extremity of the Billygoat dump.  He did not discuss the matter with the 
Defendants before lodging the application for the exploration licence.  As 
he said, when he obtained his GPS reading, he "…just left it at that" and 
thought "another day I'll have another go … and left it at that …". 

2005WAMW20.doc   (<CES>) Page 7 



[2005] WAMW 20 
CALDER SM 

14  There was some communication through the parties' agents following 
the lodgment of Westover's application.  The communications related 
specifically to the presence of the overburden on the ground applied for by 
Westover.  The Defendants requested that the Westover, in effect, 
relinquish from its application an area of ground which included and 
extended some distance beyond the area of the overburden that was on the 
ground applied for by Westover.  In summary, nothing came of the 
attempts by the Defendants to achieve any agreement.  The Defendants 
have also lodged application L45/116 for the grant of a miscellaneous 
licence for purposes of "Overburden management including rehabilitation 
and on-going monitoring and drainage control for purposes of the Iron 
Ore (Mount Goldsworthy) Agreement Act 1964".  The application is for an 
area of 49.2352 hectares.  The ground applied for takes in the whole of the 
overburden and extends beyond the edges of it.  The ground applied for is 
1000 metres by 492 metres.  It extends 492 metres into the land the subject 
of exploration licence 45/2278.  Westover has objected to the grant of the 
miscellaneous licence.  In its objection it has said that the overburden "… 
covers a line of strike important to the exploration of the … licence".  It is 
also said that the overburden was placed on Crown land now the subject of 
the exploration licence without authority and that the continuing 
occupation of the land by the Defendants is unlawful and prejudicial to 
Westover's rights.  The hearing of the miscellaneous licence application 
has been adjourned pending the outcome of these proceedings. 

15  What Westover now complains of is, firstly, the impact that it is said 
that the presence of the overburden has on the proposed exploration 
activities of Westover and, secondly, the environmental impact of acid 
rock drainage from the dump.  There is no dispute about the fact of the 
presence of acid rock drainage that has contaminated parts of the surface of 
the exploration licence adjacent to and leading from the toe of the 
overburden.  There is also a likelihood of contamination of the subsoil 
from acid rock drainage.  One of the reasons that the Defendants have 
sought the grant of the miscellaneous licence is that an option that may be 
open to the Defendants to counter the acid rock drainage is to cover the 
overburden with a seven-metre thick layer of material which does not 
contain rock and other substances that will produce acid rock drainage and 
which will have the effect of insulating the present surface of the 
overburden against   rainfall.  If such a procedure is carried out, the toe of 
the overburden will be extended by approximately 17 metres to the south 
of where it now finishes.  The covering of the overburden in such a manner 
in order to prevent or limit acid rock drainage is a technique which, the 
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Defendants say, and which I accept, has been successfully tried in other 
areas.  Their evidence in that regard is uncontradicted and I accept it. 

16  Mr Freebairn said that Westover is also concerned that if it leaves the 
exploration licence in five years' time, the Department may require 
Westover to do something about the degradation resulting from the 
presence of the dump and the discharge of acid.  As he put it, he did not 
want to be "lumbered with that responsibility or that financial cost and 
risk". 

17  Concerning the impact upon proposed exploration activities, 
Mr Freebairn says that because of his early findings - which I presume 
means his discovery of the speck of gold and his general view based upon 
his long past experience as a prospector - he believes that the ground 
beneath the overburden is "fairly prospective".  He says that not having 
access to the surface of the ground means that he does not have the ability 
to sample it either on the surface or close to the surface and that if he wants 
to do any drilling, he would have to drill from the sloping side of the 
overburden which would, as he put it, involve all sorts of problems which 
he believes he should not have to face.  

18  During cross-examination Mr Freebairn agreed that, during the 
exchange of correspondence between the parties that I have previously 
referred to, BHP Billiton offered to provide to Westover, at no cost to 
Westover, in return for its consent to the grant of L45/116, technical data, 
the cost of which to replicate would be in the order of $100,000.  He 
agreed that that offer was not accepted, however, said that advice from 
Westover's agent at the time was that the equipment that had been used to 
compile the data was unsatisfactory for gold exploration and that, 
therefore, the offer had no value to Westover. 

19  In response to a suggestion that was put to him that the overburden 
was now part of the natural land, Mr Freebairn disagreed because, he said, 
it is composed of different material to the natural landscape. 

20  Concerning the alleged inability to properly explore the exploration 
licence, and the suggestion that he had plenty of other land within the 
exploration licence upon which exploration activities could be conducted, 
Mr Freebairn said that Westover in the future wish to take a 100-tonne 
sample from the area covered by the overburden and that even though he 
did not yet know whether that would eventuate, he did not believe that 
Westover should be inhibited in being able to prospect on the exploration 
licence in the way that he wanted to.  He conceded that, as far as Westover 

2005WAMW20.doc   (<CES>) Page 9 



[2005] WAMW 20 
CALDER SM 

and himself were concerned, there had been no past exploration activities 
in the area of the toe of the dump other than some screening and panning.  
He said that he did not want to be sinking a drill into the ground adjacent 
to the toe and getting involved in the degradation of land until the present 
case was resolved.  He denied that he did not have a future plan in respect 
of the affected area, saying that Westover would prospect it at some time 
in the future.  He expressed concern that if he was to drill down from the 
top of the overburden, he would interfere with rehabilitation that had been 
undertaken in the past by the Defendants and that he did not want to be 
"exposed to" doing that.  He agreed that with the use of some sort of 
machinery he could conduct sampling of the natural surface but only at 
considerable extra cost. 

21  During the course of these proceedings Mr Freebairn, on behalf of 
Westover, had sworn an affidavit of answers to the Defendants' 
interrogatories.  To answer 3 he had sworn that Westover intended to 
explore the exploration licence as a whole and that the Plaintiff had no 
specific or detailed plans at the time for exploration activities within the 
area of the encroaching overburden.  He said that the Plaintiff did not then 
know the method by which it proposed to access the area of the 
encroaching overburden, the type of soil sampling or drilling that it 
intended to carry out, the type of equipment that it proposed to use, the 
specific activities it intended to carry out or when those activities were 
intended to be carried out.  His evidence before me was no different to 
those answers. In answer to question 4 of the interrogatories Mr Freebairn 
said that the presence of the overburden impeded the Plaintiff's ability to 
carry out its proposed exploration activities because it could not obtain 
access to the natural surface, could not conduct soil sampling of the natural 
surface and could not plan or conduct drilling of the land. 

22  Mr Gorman gave evidence on behalf of the Defendants.  He is an 
employee of BHP Billiton.  His role is chief surveyor, a position that he 
has occupied for about 10 years.  Prior to that he was a contractor and 
project surveyor.  He is familiar with the Goldsworthy mine.  He was 
instructed in February or March 2002 to organise a survey of the southern 
boundary of mineral lease 234S.  He confirmed the correctness of the plan 
to which I have previously referred (exhibit 7).  Mr Gorman also marked 
out the ground the subject of application L45/116. 

23  Mr Gorman estimated that the volume of overburden that encroaches 
into the exploration licence is approximately 50,000 cubic metres.  He 
agreed that that was a "back of envelope" calculation which would not be 
sufficient were removal of that overburden to be given out to tender.  In 
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such a case, he said it be would necessary to do a full survey and volume 
calculation.  He agreed that it was not part of his role at BHP Billiton to 
calculate the cost of moving material.  Mr Gorman said that in addition to 
the approximately 50,000 cubic metres of overburden that was on the 
exploration licence it would be necessary, if that overburden were moved, 
to re-establish a 22-degree slope for the overburden that remained on the 
mineral lease.  In that regard he said that at ground level the remaining 
overburden would have to be cut back more than 17 metres from the 
southern boundary of the mineral lease, that it would have to be cut back 
so that it sloped to the north at an angle of 22 degrees to the horizontal and 
that the surface of the re-shaped overburden would then be encapsulated 
with inert material in the form of a seven-metre (in a vertical plane) buffer.  
That buffer, at ground level, would extend 17 metres beyond the newly 
re-established toe of the overburden.  He estimated that the total amount of 
material that would have to be moved, including carting of material for the  
seven-metre buffer, would be 500,000 cubic metres.  Once that was all 
done, the toe of the newly constituted dump, including the inert 
seven-metre buffer would be situated approximately five metres to the 
north of the southern boundary of the mineral lease.  If L45/116 were to be 
granted and the encapsulating operation were carried out on the 
overburden where it is now located, the distance from the southernmost 
point of the toe as constituted by the encapsulating material would be 
about 430 metres away from the southern boundary of the miscellaneous 
licence. 

24  Mr Carroll, a principal mining engineer employed by BHP Billiton, 
gave evidence concerning the estimated cost of moving 500,000 cubic 
metres of material from the Billygoat dump outside the mineral lease.  In 
assessing costs he made a number of assumptions.  Firstly, he assumed that 
all of the material would be relocated to the old pit from a road going into 
the pit down to near the water level.  He assumed the use of various items 
of equipment which he costed at hourly hire rates and which included 
allowances for supervision and overheads.  His estimate also included 
mobilisation costs, the setting up some sort of workers’ village and 
facilities on site, R and R flights and a 10 per cent buffer.  He allowed 
$540,000 in his estimate as the cost of establishing a village and on-site 
facilities and calculated that they would have to be maintained for 
approximately three months. His estimate was around $3.5 million.  I 
accept that it is part of his normal duties as an employee of BHP Billiton to 
calculate the cost of operations such as that which would be required to 
remove 500,000 cubic metres of overburden from Billygoat dump. He 
conceded during cross-examination that his estimate could be described as 
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a "back of the envelope-type estimate". I find that his estimate of cost is 
reasonable based on the assumptions that he has made. In the relevant 
context, his assumptions are reasonable.   He said that because of the 
potential acid rock drainage, those with whom he had discussed the matter 
and he all agreed that if removal had to occur then relocating the removed 
overburden into the old pit and below water level was the most appropriate 
option.  He estimated that approximately $800,000 would be the cost of 
haulage from the dump back to the old pit, a distance in the order of 
4000 metres.  .  His estimate did not include rehabilitation costs. 

25  Mr Waters gave evidence on behalf of the Defendants.  He is 
employed as a principal environmental specialist with BHP Billiton.  He 
has a considerable degree of expertise relating to acid rock drainage.  He is 
a geologist.  He has been employed by BHP Billiton since 1990 and has 
worked in connection with its iron ore operations from then until now.  In 
early 2001 he visited and inspected the Billygoat dump.  He identified the 
presence of black shale which is a prime acid-generating substance.  He 
observed two drainage lines at the southern point of the dump running 
from the toe of the dump away from the dump to the south.  He said that 
acid rock drainage is more likely to occur in material that is mined from 
lower down in an ore body, particularly below the water table.  He said 
that the best long-term option to try and overcome the acid rock drainage 
problem in the overburden is to place a five to seven-metre thick cover of 
suitable inert material over it in order to prevent or minimise the amount of 
water from rain reaching the acid-producing material.   Mr Waters said that 
the method of covering the overburden had been tried successfully at 
Mount Whaleback.  That option had been trialled at the Mount Whaleback 
iron ore mine for several years.  He said that the cover option allowed for 
revegetation and gave the most stable and best looking outcome. He agreed 
that one option would be to cart the material away and put it back into the 
pit below the water table. 

26  Mr Waters also said that the Defendants had identified acid rock 
drainage issues with the Rosemary dump, another dump associated with 
the old Goldsworthy mine.  He said that environmental issues had to be 
dealt with in respect of both the Billygoat and the Rosemary dumps, in 
particular, with a view to making the dumps more amenable for 
revegetation without compromising stability. 
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SUBMISSIONS 

The Plaintiff 

27  It is submitted by the Plaintiff that there is clear evidence of a trespass 
by the removal of overburden from mineral lease and placement of that 
overburden on the then vacant Crown land in 1992 and that it was clear 
that the trespass has continued unaltered up until and after the time of the 
grant to Westover of the exploration licence.  It is submitted that there is 
evidence of nuisance constituted by the interference with the ability of 
Westover to access the natural surface of the land beneath the encroaching 
overburden.  It is submitted that in the light of such evidence this case 
comes down to a question of what remedy is available to the Plaintiff.  It is 
said that there is a necessity for a declaration to be made so that the 
injunctive remedy may follow.  The Plaintiff's claim is for, firstly, a 
declaration that the Defendants were not entitled to have deposited or 
caused to have deposited mining material within the boundary of the 
exploration licence.  The Plaintiff claims, secondly, the remedy of an 
injunction requiring the Defendants forthwith to remove the overburden 
from the exploration licence.  The Plaintiff also seeks "Such other relief 
that the Court may deem appropriate".  An order for costs is also sought. 

28  I was referred by counsel for the Plaintiff to Spry, "The Principles of 
Equitable Remedies", 5th ed, as authority for the general principles relating 
to the granting of mandatory or restorative injunctions.  The learned author 
said (537) that whether a prohibitory injunction or a restorative injunction 
is being sought, the courts apply the same general principles and that, in 
either case, the balance of justice is determined by reference to such 
matters as hardship, unfairness and laches.  He says that there are 
important differences in the application of those principles.  Where a 
restorative injunction is sought, it is said, different questions of hardship 
arise, especially concerning the position of the Defendants, and different 
questions may arise in respect of enforcement or supervision of any order 
that is made by a court.  Spry sets out (540 to 541) four conditions which it 
is said must be fulfilled before the right to obtain a mandatory injunction 
arises.  Those conditions are: 

1. The state of affairs that is complained of must ordinarily 
be such that earlier, before it arose, the Plaintiff could 
have obtained a prohibitory injunction restraining the 
Defendant from bringing that state of affairs about. 
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2. The state of affairs that might have been prohibited from 
being brought about must have arisen by the time at which 
the material order is made. 

3. It must not have become impossible for the Defendant to 
restore the earlier position. 

4. It must appear that a mandatory injunction is more 
appropriate than damages and that, in particular, in view 
of all relevant equitable considerations such as laches and 
hardship and inconvenience as between the parties, the 
most just cause is that the particular injunction that is 
sought should be granted. 

29  Spry then says that only if all of those conditions are fulfilled would a 
restorative injunction be granted. 

30  Mr Kavenagh says that it cannot be disputed that the first three 
conditions have been fulfilled.  He says that it is really only the fourth 
condition which is open to any contest between the parties. 

31  In relation to the appropriateness of the mandatory injunctive remedy 
Spry says (541) that the right to obtain such relief only arises if it is more 
appropriate than damages.  In the present case the Plaintiff has not 
expressly claimed damages and counsel has told me that the Plaintiff 
believes that damages is an inappropriate remedy.  Insofar as the 
particulars of the claim seek “…such other relief that the Court may deem 
appropriate”, it is my view that, in a case such as this, a claim for damages 
should be expressly made and may not be embraced in that form of 
generalised claim.  The submissions of the Plaintiff did not direct me to the 
issue of damages in any way.  I acknowledge that it would have been very 
difficult for the Plaintiff to identify and quantify damages.  Spry comments 
to the effect that where the injury in question is such that it is possible to 
estimate damages and where the injury may be adequately compensated in 
money, then a restorative injunction may not be appropriate. 

32  The learned author qualifies that last proposition, however, when he 
says (542) that it is well established that a court should not refuse to 
consider whether or not a mandatory injunction should be granted merely 
because the injury in question is minor or because as a matter of 
calculation the amount of damages can be readily ascertained.  He says 
that an injunction may, when appropriate, be granted in relation to any 
perceptible interference with the plaintiff's property, whether real or 
personal.  The learned author adds, however, that the extent of 
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inconvenience or prejudice to the plaintiff which would be caused if he 
was refused injunctive relief is of importance in considering, in the 
exercise of the discretion of the Court, the balance of hardship as between 
the parties. 

33  In discussing general discretionary considerations in respect of 
mandatory or restorative injunctions, Spry says (547) that the burden on a 
defendant seeking a mandatory injunction is often found to be greater than 
where a prohibitory injunction is sought.  He makes reference to Redland 
Brick Ltd v Morris [1970] AC 652 at 665 where it is said that a mandatory 
injunction can only be granted where the plaintiff shows a very strong 
probability upon the facts that grave damage will accrue to him in the 
future.  What Spry says, however, is that that view cannot be accepted 
without qualification since it does not take account of cases where, for 
example, "the apprehended damage to the plaintiff cannot be described as 
grave but compliance on the part of the defendant … would cause little if 
any inconvenience".  It is said that in such circumstances a mandatory 
injunction ordinarily issued in the absence of special circumstances such as 
laches or acquiescence.  He says that it is preferable to state generally that 
whenever an injury to the plaintiff is shown, being an injury that might, 
before it took place, have been enjoined by a prohibitory injunction if the 
Court thought fit, a mandatory injunction may be granted unless 
consequent prejudice to the defendant is so disproportionate that that 
course is unjust in all the circumstances.  It is then said that the extent of 
hardship that compliance with a mandatory injunction would cause the 
defendant and any other such matters are to be taken into account in 
determining, on the balance of justice, whether or not the mandatory 
injunction should be granted rather than that the plaintiff should be 
confined to damages.  The learned author then notes that in more recent 
times courts have become less reluctant to grant mandatory injunctions. 

34  Spry says (548) that it is material to the issue of whether or not an 
injunctive remedy should be granted that if the plaintiff were obliged to 
proceed for damages, it might be necessary that he should bring repeated 
proceedings or that there would arise particular difficulties in quantifying 
the amount of damages that would provide a fair recompense.  He says: 

"It must be remembered that all of these matters involve 
questions of degree, and their weight depends on the weight of 
countervailing considerations that arise." 

35  Spry also says (549) that the motive through which a plaintiff seeks to 
establish his rights is not ordinarily relevant.  It is also said that a plaintiff 
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should not be permitted to insist on a form of relief that will confer no 
appreciable benefit on himself and will be materially detrimental to the 
defendant.  It is said that for relief to be refused on that ground the 
apprehended hardship or prejudice to the defendant must be 
disproportionate; it must so outweigh the hardship or inconvenience that 
the plaintiff seeks to avoid that, in view of all other relevant 
considerations, it would be unjust to grant a mandatory injunction.  Spry 
says that in order to establish that, on the ground of hardship to the 
defendant, a mandatory injunction should be refused, the defendant must 
ordinarily be able to show that the plaintiff by being confined to damages 
will be caused relatively little injury or inconvenience as against the 
relatively great trouble or expense that would fall on him if the relief 
sought by the plaintiff were granted.  He says that it will also be relevant 
whether the defendant acted not in error but contumaciously or deliberately 
in breach of the rights of the plaintiff or at least with knowledge of his 
objections but that such a consideration should not ordinarily be regarded 
as decisive in itself.  Spry says (551) that when questions of hardship are 
being considered, account is to be taken of any behaviour of either of the 
parties in relation to the material breach that tends to increase or diminish 
the strength of his claims.  He says that hardship or difficulty on the part of 
the defendant in complying with a proposed order is given greater weight 
if it appears that the material injury to the plaintiff has been caused 
accidentally or through a mistake than if he has simply acted wilfully or 
recklessly or in deliberate breach. 

36  Mr Kavenagh, on behalf of the Plaintiff, argued that the failure of the 
Defendants to produce more evidence as to the circumstances in which the 
encroachment occurred is sufficient to enable me to draw an adverse 
inference against the Defendants, that inference being that the Defendants 
knew of the encroachment of the overburden well before 2001 or 2002.  In 
the circumstances I am not prepared to draw that inference.  Against the 
lack of more direct evidence going to the state of knowledge of the 
Defendants at or about the time of or since the time of the encroachment 
but prior to 2001, there must be balanced the absence of any real motive 
for the Defendants to have deliberately encroached in the first place or to 
have done nothing about the encroachment once it was discovered when it 
would have been relatively simple matter for the Defendants to obtain a 
grant of a tenement or other form of land access and land use pursuant to 
the Agreement Act and to the State agreement such as would have 
adequately suited their purpose of depositing the overburden.  Up until the 
grant of the exploration licence to Westover the land in question was 
vacant Crown land and the State was obliged under the State agreement to 
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make available any land reasonably required for a purpose connected with 
the iron ore mining operations. 

37  Concerning the conduct of Mr Freebairn and his relevant knowledge 
of the location of the southern boundary of the mineral lease, counsel 
submitted that I should not find that at the time when he made his 
application on behalf of Westover he knew where the location of the 
boundary was.  As I have previously commented, I am satisfied that he had 
good reason to believe that the boundary passed through Billygoat dump 
and that there was a very strong likelihood that if Westover was granted 
the ground applied for, it would include part of the Billygoat dump.  
Further, he failed to take any reasonable steps to confirm the GPS plotting 
that he had undertaken and which indicated to him that the boundary 
passed through the dump. 

38  In relation to the conduct of the Plaintiff, counsel observed that the 
Act and Regulations require that exploration licences be applied for and 
granted over areas constituted by a graticular block or blocks.  That is 
correct as a general proposition (s 57).  Unless the land applied for is 
unavailable for exploration, then a grant will be made over the whole block 
that is applied for.  In the present case, at the time when the application for 
the exploration licence was lodged and when it was granted, no part of the 
block or blocks which contain the overburden was unavailable for 
exploration.  Even if the Defendants had obtained a miscellaneous licence, 
that would not have made that part of the block or blocks applied for 
unavailable for exploration (subs 57(2)(c), (2)(f)). 

39  Concerning the cost of removal of the overburden and the sloping of 
the newly exposed surface of the overburden remaining on the mineral 
lease, the Plaintiff submits that the evidence of costings is unacceptable as 
it is too imprecise, that it was only done shortly before the hearing, that it 
involved  "back of the envelope" rough calculations and that the Plaintiff 
had not been given the benefit of pre-trial discovery of the material that 
was relied on.  It is further submitted that the Defendants are planning to 
undertake rehabilitation work on the nearby Rosemary dump and that by 
doing the work on both dumps at the same time costs attributed to the 
Billygoat dump will be less because of parallel use of amenities and 
equipment. 

40  The Plaintiff's deny that, as suggested by the Defendants, the 
overburden has since 1992 become part of the natural landscape.  It is 
denied that it was the intention of the Defendants that the material would 
in time become part of the natural landscape.  In any event, it is said that it 
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does not matter what the intention of the Defendants was because the fact 
is that since 1992 the overburden that was spread beyond the boundary of 
the mineral lease has not become part of the land upon the surface of 
which it rests. 

The Defendants 

41  Mr Luscombe noted that pursuant to the State agreement the 
Defendants, at any time prior to the lodgment of the application for the 
exploration licence, could have obtained from the State the authority to 
dump the overburden beyond the southern boundary of the mineral lease 
by obtaining a lease or licence or other form of right or interest in the land 
covered by the overburden and a suitable area of land extending beyond 
the overburden.  He submitted that Mr Freebairn was aware at all material 
times of the encroachment of the overburden beyond the boundary of the 
mineral lease.  He submitted that the awareness of the Defendants of the 
encroachment did not exist until late 2001.  Of significance, he submitted, 
is the fact that the Plaintiff knew about the encroachment before the 
Defendants did, yet did not bring it to their attention. 

42  Counsel argues that there is no evidence of any exploration activity 
on the part of the Plaintiff that has in any way been affected by the 
presence of the overburden on the exploration licence.  He says that there 
is no particular plan that has been identified and no evidence of what tests 
he wants to undertake of the surface of the land under the dump.  He 
submits that it is possible to conduct soil sampling of the previous 
underlying natural surface by drilling through the overburden.  He 
concedes that that would mean incurring a cost that would not be incurred 
were the overburden not there.  He says, however, that there is no evidence 
that the Plaintiff has ever wanted to do any sampling or drilling of the area 
covered by the overburden.  In any event, it is said the Plaintiff could have 
created plans concerning that area but he has not done so.  Reference is 
made to the area of the exploration licence, 93 square kilometres, 
compared to the relative area of land covered by the overburden, namely, 
7400 square metres. 

43  The Defendants argue that the overburden was intended to, and has in 
fact, become part of the natural land since it had been first deposited there.  
In that respect reliance is placed on the "moonscaping" or scalloping work 
which had been done, to the seeding operation that had been undertaken 
and to evidence which was to the effect that there would and had been, 
with the passage of time and prevailing environmental conditions, a 
mingling of the natural surface of the land adjacent to the toe of the 
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overburden and the overburden itself.  In relation to that argument, counsel 
relied upon the case of Mills v Stokeman (1966) 116 CLR 61.  Reference 
is also made to a decision of the Full Court, Supreme Court of Western 
Australia in R v Piper [1989] WAR 233.  Both of those cases concerned 
by-products of past mining operations which had been left on the surface 
of land. 

44  In relation to the Plaintiff's claim of nuisance, the Defendants again 
rely upon the submissions in respect of that issue that were made at the 
preliminary hearing and were dealt with me by my decision in Westover 
Holdings Pty Ltd -v- BHP Billiton Minerals Pty Ltd & Ors [2004] 
WAMW 12.  Counsel submits that even if the holder of an exploration 
licence does have an interest in the land the subject of that licence 
sufficient to support an action in nuisance, the Plaintiff must show that the 
alleged nuisance affects his rights pursuant to the exploration licence and 
that, in that context, there has been actual damage.  It is said that the 
Plaintiff has done neither of those two things.  It is submitted that there is 
no evidence of anything being prevented and there is no evidence of any 
damages having been suffered.  Reference was then made to cases that had 
been relied upon by the Defendants in argument during the preliminary 
issue hearing.  The Defendants also argue that when determining whether 
an act constitutes a nuisance, the objects of the activity of the Defendants 
should also be taken into account.  It is said that if it has been established 
that there has been any interference with the tenement holder's rights, then 
it is relevant that the purpose of the activity which resulted in the 
encroachment had an objective, namely, safety and environmental 
rehabilitation, that excuses any nuisance arising therefrom.  The end result, 
counsel submitted, was that there is a public benefit arising out of the 
activity and its objective was thus achieved. 

 
45  Concerning trespass, the Defendants relied again upon the arguments 

and authorities referred to in the hearing on the preliminary issue.  It is 
submitted that the evidence is not able to support a finding that the rights 
of the Plaintiff as tenement holder have been interfered with. 

46  Counsel then addressed me as to remedy.  He submitted that I am 
required, in considering whether a mandatory injunction should be granted, 
to undertake a balancing exercise.  Most of the cases that I was referred to 
by defence counsel have been taken into account by Spry in the 
commentary that I have mentioned previously.  It is said by counsel that 
there is no evidence of damage before the Court and that the case of the 
Plaintiff was not at all directed towards damage and the evidence of the 
Plaintiff did not address damage.  In respect of the argument as to balance, 
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the first topic addressed by the Defendants is that of the high cost to them 
of moving the overburden away from the exploration licence.  That cost, it 
is said, is in the order of $3,000,000 to $4,000,000.  It is observed that 
there is no evidence from the Plaintiff of the relative cost to it of the 
overburden being there.  All that has been said is that drilling could be 
done through the overburden to access the previous surface and that that 
will cost more than sampling would cost if the overburden was not there.  
It is said that there is no quantification of the additional cost but submitted 
that, in any event, whatever the increase in cost may be to the Plaintiff, it is 
a minuscule amount compared with the $3,000,000 to $4,000,000 that the 
Defendants would have to spend to move the overburden.  That, it is said, 
must be seen, as well, in the context of an area covered by the overburden 
of about 7,400 square metres out of the area of 93 square kilometres 
covered by the exploration licence.  The case of Redland (supra) at 665 to 
666 is referred to concerning the matter of the impact on the Defendant of 
the cost of ordering the injunctive remedy.  The case of Port Adelaide 
Corporation v South Australian Railways Commissioner [1927] SASR 
197 is also referred to. 

47  Concerning the conduct of the parties in respect of this matter the 
Defendants, in essence, rely upon the meritorious objectives of the 
spreading and rehabilitating of the overburden, upon their lack of 
knowledge of the encroachment until 2001 compared to the Plaintiff's 
knowledge of the encroachment prior to them and upon the failure of the 
Plaintiff to alert the Defendants to that encroachment before applying for 
the grant of the exploration licence.  They also point to the fact that the 
Plaintiff applied for and obtained the grant of the exploration licence 
knowing that the overburden was within the area that was applied for and 
granted.  It is said that the Plaintiff, having obtained what it asked for, now 
comes to Court, in effect, wanting a remedy to alleviate a problem that it 
was well aware of prior to obtaining the exploration licence.  The 
Plaintiff's refusal to have excised from the ground applied for an area that 
included and extended a relatively short way past the overburden and the 
Plaintiff’s subsequent objection to the Defendants' application for the grant 
of an miscellaneous licence that embraces the area of the encroaching 
overburden are also said to amount to conduct on the part of the Plaintiff 
which, in effect, should reflect adversely upon the Plaintiff in the 
balancing exercise that must be undertaken.  Concerning the way in which 
the proper balance should be achieved, counsel referred me to the case of 
Charrington v Simons & Co Ltd (1970) 1 WLR 725 at 730.  It is 
submitted that no relevant benefit will be derived by the Plaintiff from the 
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moving of the overburden, whereas that exercise would have a huge 
detrimental effect on the Defendants. 

48  Counsel has also said that there may be Environmental Protection Act 
consequences that will flow from the removal by the Defendants of the 
overburden upon which there has been some re-establishment of native 
vegetation.  It is said that, in any event, if an order was simply made to 
move the overburden, that would be wholly negative step and that it would 
be far better if it were moved as part of an overall plan.  It is said that the 
Defendants would need to ascertain how much of the overburden consisted 
of material that may have to be placed somewhere below the water table 
and how much of that material may not need not be treated in that way.  In 
short, counsel has said that a considerable amount of planning on the part 
of the Defendants would need to be done before decisions could be made 
about the best way to deal with the overburden, whether by removal or by 
coverage with inert material. 

THE CASES 

 
MILLS V STOKEMAN (1966) 116 CLR 61 
 
49  Slate that had been quarried but cast aside and not sold or used had 

been left piled on the land from which it had been quarried for 
approximately 30 years.  The pile covered about 2 acres, was at least 50 
feet at its highest and averaged a height of thirty feet.  The size of the 
block of land on which it stood was 76 acres. 
 

50  Barwick CJ found (70) that the pile of slate had become part of the 
land after 24 years. He observed that there was nothing to indicate that the 
pile had been at any time dealt with separately from the land.  He said (71) 
that the proper inference to be drawn was that it had been left unwanted on 
the land with the intention that it should remain there indefinitely and form 
part of the land.  He also said (71) that the proper inference from its 
continuous association with the land was that the slate had been dealt with 
as realty by successive owners.  Those inferences were enough to warrant 
the conclusion that the pile of slate had become part of the realty. 
 

51  He said (71) that it was not correct to regard the slate as comparable 
to some separate substance attached to the land by no more than its own 
weight.  He said: “In the course of time, like a heap of earth, it had no 
doubt become integrated at its base with the subjacent soil”. 
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52  He said that it was not correct to ignore the intention that the 
quarrying company must have had of abandoning to the land the unwanted 
and (then) worthless slate.  Taylor J agreed with the reason of the Chief 
Justice.   
 

53  Mc Tiernan, Kitto & Menzies JJ also found that the pile of slate had 
become part of the land.  Kitto J said (76) that he was inclined to favour a 
view that when the slate that formed the pile was quarried there was never 
any intention that the unwanted slate be severed from the land in the way 
that there had been an element of intention to sever from the land the 
quarried slate that was taken away from the land to be used elsewhere in 
commercial production of roofing tiles. 
 

54  In the present case, the defendant argues that, as in Mills, it was the 
intention of the defendant when it spread the dump out and re-shaped it in 
1992 that the overburden become part of the land.  I infer in all of the 
circumstances, and for present purposes only, that the material comprising 
the dump has no commercial value, that it is in affect abandoned material 
that was mined but discarded and that there was never any intention that it 
be moved any greater distance from where it was mined than was 
sufficient to enable the mining operations to be carried out properly and 
efficiently.  In that sense, what was moved beyond the boundary of the 
mineral lease could be said to have the same characteristics of intention 
after it was moved in 1992 as the original material had when it was first 
placed on the lease. 
 

55  There are some distinguishing factual aspects of the case now before 
me and those as found by the Court in Mills.  In Mills, the subject land was 
owned at all material times by someone.  It was not vacant Crown land as 
in the case before me.  It cannot be said in the present case that the  
encroaching overburden had been treated by anyone apart from the 
defendants in any particular way.  The defendants had no view about 
whether or not it had become part of an area of land that was outside the 
boundaries of its tenement because it had no belief or knowledge of the 
encroachment.  In Mills, all affected persons knew where the pile of slate 
was and who was the owner of the land in question.  The relevant intention 
in Mills of the Quarry operator and the land owners was formed and 
continued in respect of an identified piece of land and there was no 
mistake as to what or whose land it was on.  In the present case, although 
the defendants had an intention that the material be spread and left on the 
land where that was done, it was the defendant’s intention that the re-
located overburden be placed only on land the subject of its tenement.  It 
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did not have an intention to place the material on land that was not within 
the tenement boundaries.  That it did not have such an intention is 
consistent with it not, pursuant to the Agreement Act, having obtained a 
lease or other authority to place its overburden beyond the southern 
boundary of its mineral lease.  The intention in Mills was do what could 
lawfully be done upon the land.  In the present case the defendants were 
not lawfully entitled to do what was done on the vacant Crown land even 
though they intended to act and believed that they had acted lawfully. 
 

56  In my opinion the reasoning of Barwick C J and Kitto J in Mills is 
such that it cannot be said that their conclusions do not embrace an implied 
condition that the intention to which both referred was the intention of 
persons to do an act that the persons were lawfully entitled to do over land 
in respect of which the intended action could lawfully be done.  Their 
Honours were not giving consideration to a situation where the persons 
who formed the intention and did the acts and dealt with the land and the 
slate had no rights in respect of the land in issue as is the case with the 
defendants before me. 
 
 
R v PARKER; Ex parte Mullavey   (1989) WAR 233 
 

57  In this case the Full Court of the Supreme Court was called upon to 
consider whether tailings that had been left on the natural surface of land 
had become or were to be treated as part of the land upon which they had 
been left and whether tailings could constitute “land” as defined in s. 18 of 
the Mining Act 1978 (WA). 
 

58  Burt C J said (234) that tailings were simply the residue of earlier 
mining operations.  He said: “… they are not “land” or “Crown land” 
within the meaning of s. 18 …” and that they were “material above the 
natural surface of the land”.  He said that tailings could not “in gross and 
divorced from the land upon which they stand be made the subject of a 
mining lease”. 
 

59  Wallace J (235) said that certain provisions of the Mining Act 1904 
(WA) in respect of the power to grant a licence to treat tailings and the 
absence of any provision that enabled a tenement to be granted over 
tailings suggested that they did form a part of the land thereunder.  He 
noted that there is no mention in the Mining Act 1978 of tailings and 
nothing to authorise the granting of mining tenements over different strata 
of land.  He then said: “In my opinion, the term “land” as used in the 1978 
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Act includes tailings lying upon the ground the subject of a mining 
tenement”. 
 

60  In Parker the subject tailings were on land in respect of which 
tenements had been granted. 
 

61  Justice Brinsden (237) described tailings as “…waste material 
remaining after removal of valuable minerals in the processing of the 
product of a mine, namely, discarded wastes from the treatment process”.  
He concluded (238) that the Mining Act 1904 did not regard tailings as 
land and that Crown land as defined therein did not include the notion of 
tailings.  He also said that he was unable to read into the definition of 
“Crown land” in the 1978 Act the concept that it included tailings. 
 

62  Brinsden J went on to say (238-9), however, that there may be 
circumstances where tailings have been “…permitted to be spread upon 
and to be mingled with the earth upon which they rest, they may become 
part of the realty, but so long as they retain a separateness from the realty 
I would regard them as personal property … so long as they retain that 
separateness I do not believe they can be regarded a species of Crown 
land open for mining within the meaning of s. 18. 
 
If of course the tailings have ceased to retain a separateness and have 
become mingled with the realty then of course the realty being Crown 
land, would be open for mining …. 
 
If, however the tailings have retained such separateness as to be 
distinguishable from the realty upon which they stand, then in my view, 
they cannot as such be the subject of an application for a mineral lease”. 
 

63  In giving consideration to the judgements in Parker, it is important to 
keep in mind that all three Judges were primarily concerned with 
interpreting the relevant legislation rather that with looking at common law 
notions of what may constitute land.  There was no consideration of any 
factual character of the tailings other than that they had been placed upon 
and remained on the surface of the land in issue.  Their Honours were 
interpreting in that limited factual context the unexpressed intention of 
Parliament in the 1978 Act concerning the relationship between the 
tailings, the underlying land and the meaning of s. 18 in the 1978 Act and 
what could be characterised for purposes of that Act as land that is open 
for mining.  In that respect, Parker’s case is distinguishable from the case 
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now before me where it is the common law notion rather that one flowing 
from the interpretation of a statute that is under consideration. 
 
 
REDLAND BRICKS LTD V MORRIS   (1970) AC 652 
 

64  In this case the House of Lords gave consideration to the principles 
that should be applied in deciding whether a mandatory injunction should 
be granted.  The decision of Lord Upjohn was expressly adopted by the 
four other members of the bench.  The case concerned an action for 
damages and a mandatory injunction arising from removal of support of 
adjoining neighbouring land. 
 

65  The mandatory injunction sought by the plaintiff was one that 
required the defendant to back fill land at a very high cost in order to 
prevent the future loss to the plaintiff by slippage of land valued at less 
than 5% of the cost of back filling. 
 

66  It was what Lord Upjohn described as an action for an injunction to 
prevent an apprehended legal wrong.  In that sense, the case now before 
me, as set out in the statement of claim, is not an action of that nature 
because it is not alleged that the remedy sought, namely, removal of the 
overburden, is to prevent an apprehended wrong.  In the course of giving 
his evidence, however, Mr Freebairn said that he was concerned that there 
had already been damage to the environment by acid rock drainage and 
that there would be more such damage in the future.  That, however, was a 
matter of evidence and is not an identifiable cause of action in these 
proceedings.  In that sense the claim of the plaintiff is not of the type 
described by Lord Upjohn as a quia timet action. 
 

67  The comments of his Lordship from which the defendant has sought 
to draw support must therefore be taken in the context that I have just 
mentioned.  It was in that context that it was said (665D) that a typical case 
where such an action could be appropriate is where the plaintiff may be 
fully recompensed at law and in equity for the damage that he has suffered 
but where, for example the defendant has deposited soil from mining 
operations so as to constitute a menace to the plaintiffs’ land.  As the 
plaintiffs statement of claim is set out before me that is not really what the 
plaintiff is alleging as a basis for the application for its injunctive remedy. 
 

68  His Lordship said (665F) a discretionary mandatory remedy, as 
distinct from a negative injunction, can never be granted “as of course”. 
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69  He said that any general principles can only be laid down in the most 

general terms.  With respect, I consider that, although his Lordship was 
addressing his comments to a cause of action concerning an apprehended 
legal wrong, much of what he said is applicable to a claim where what is 
sought is a mandatory injunction that is not based upon such an 
apprehension, but still seeks an order that the plaintiff perform a particular 
task and bear the cost of doing it.  It is said by Lord Upjohn that the 
jurisdiction should be exercised “sparingly and with caution but in a 
proper case unhesitatingly”, that it should be that damages will not be a 
sufficient remedy (which, he said, is an application of a general principle 
of equity) that the cost of doing the work, if ordered, must be taken into 
account.  He did draw a distinction between a wanton and unreasonable 
defendant and a reasonable although wrong defendant, saying, in effect, 
that the latter, because of his reasonableness may not be required to 
immediately bear the cost of remedial work because if damage did in fact 
occur in the future a remedy may lie in damages.  An unreasonable and 
wanton defendant, however, may be ordered to perform remedial work 
even where the cost to him of doing it was out of all proportion to the 
benefit that would accrue to the plaintiff. 
 
Lord Upjohn also said that it should be asked whether damages rather than 
a mandatory injunction would be a sufficient remedy. 

 

CONCLUSIONS 

70  I found the exercise of balancing all of the relevant considerations and 
the respective interests of the parties to be very difficult.  In the end, 
however, I have come to the conclusion that the Plaintiff's action must fail. 

71  I find that when the overburden was pushed beyond the southern 
boundary of the mineral lease, the Defendants and no other person had any 
lawful authority to do so.  The action of the Defendants in placing the 
overburden on what was then vacant Crown land constituted a trespass and 
has, since then, continued to be a trespass.  Since it was placed upon the 
land which is now the subject of the exploration licence of the Plaintiff the 
trespass has not been lawfully excused in any way.  The trespass has, since 
the overburden was first placed upon the vacant Crown land, become more 
than a mere trespass in the form of the placement of the overburden.  In 
addition, there is now acid rock drainage that is having an adverse 
environmental impact to the south of the toe of the overburden that is on 
the exploration licence. Given that the apparent source of the acid rock 
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drainage is the overburden lying both on and beyond the mineral lease, that 
can properly be said to amount to both a trespass and a nuisance. 

72  At best, the conduct of the Defendants in allowing the overburden to 
be placed beyond the southern boundary of the mineral lease was 
apparently careless.  I find that the Defendants were aware that prior to the 
overburden being spread to the south the existing toe was relatively close 
to the southern boundary of their lease.  There is no evidence of what, if 
any, surveys or other investigations were undertaken, before the work 
commenced, to ascertain where the boundary of the tenement was and to 
ensure that there would be no encroachment of the relocated overburden 
beyond the southern boundary of the tenement.  There is no evidence that 
any thought had been given by any officers or agents of the Defendants to 
whether or not upon the completion of the work there had been an 
encroachment.  There is no evidence that until the matters that are 
presently before me arose in late 2000 and early 2001 anything that might 
have identified the fact of the encroachment had been done by or on behalf 
of the Defendants. 

73  Neither the Agreement Act nor the State agreement authorised the 
initial encroachment onto vacant Crown land of the overburden and they 
did not authorise or otherwise make lawful any such encroachment once it 
had incurred.  At no time did the Defendants have any title or right to the 
vacant Crown land upon which the overburden was placed.  They had a 
right, pursuant to the State agreement, to make application for and to 
obtain a licence or other entitlement over land upon which to place and 
leave the overburden.  I agree with Mr Luscombe that, had the Defendants 
made any application for such a purpose, it would have readily been 
granted to them.  I infer from the absence of any evidence in respect of the 
matter that no such application was ever made or contemplated by the 
Defendants. 

74  In short, it is entirely the fault of the Defendants that the overburden 
covers approximately 7,400 square metres of land which is now the subject 
of the Plaintiff's exploration licence and that there is now further damage 
being sustained to the land to the south of the toe of the overburden by acid 
rock drainage. 

75  I am satisfied that when the overburden was spread onto the vacant 
Crown land, the Defendants were well aware of the potential for acid rock 
drainage to occur.  It was known within the industry and by the Defendants 
by that time that a considerable amount of the rock type that had been piled 
on Billygoat dump and was subsequently spread onto the vacant Crown 
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land was likely to be a source of acid rock drainage not only because of the 
type of rock but because it was being left uncovered and exposed to the 
heavy seasonal rains which would inevitably lead to acid production and 
drainage. 

76  In my opinion there has been no misconduct or improper or 
unreasonable conduct on the part of the Plaintiff.  As I have previously 
said, I am satisfied that by the time the Plaintiff, through Mr Freebairn, 
made a decision to apply for the exploration licence, Mr Freebairn was 
aware that the overburden had been dumped beyond the southern boundary 
of the Defendants' lease.  At the time of applying for the tenement 
Mr Freebairn had had many years of prospecting, was familiar with the use 
of, and had used, GPS equipment and simply made no effort to confirm the 
accuracy or otherwise of the GPS read-outs that he obtained when those 
read-outs indicated the encroachment of the overburden.  Westover thus 
applied for and was granted the exploration licence in the knowledge that 
the ground applied for included the overburden.  It is proper to ask, 
however, what else the Plaintiff could or should have done in the light of 
its knowledge of the encroachment.  It is not reasonable to view the 
conduct of the Plaintiff without taking into account the legislative process 
set down in the Act for the making of applications for and the granting of 
exploration licences.  There is no requirement to mark out an exploration 
licence.  The Act contemplates that exploration licences will be applied for 
and granted in terms of graticular blocks.  I understand that in the area in 
question the size of a graticular block is approximately 321ha. The area 
covered by the encroaching overburden is approximately 7400 square 
metres.  The form of application for the grant of a mining tenement 
(Form 21) only includes provision for application to be made for whole 
graticular blocks.  In subss 57(2)(c) and (2)(d) of the Act provision is made 
for an exploration licence to be granted in respect of part of a block that 
includes land that is "unavailable for exploration".  At all material times it 
has never been the case that the land upon which the encroaching 
overburden lies has been land that, for purposes of s 57 of the Act, is or 
has been unavailable for exploration in that sense. 

77  The consequences of the conduct of the Defendants upon the Plaintiff 
in terms of the Plaintiff's ability to exercise the rights that accrued to it 
upon the grant of the exploration licence are readily identifiable.  The 
Plaintiff cannot, in the manner that it otherwise would be able to, access 
the natural surface of the land beneath the overburden.  It cannot, for 
example, have its employees or agents visually examine the natural surface 
by walking or driving or flying over it.  It is impossible to take soil and 
rock samples at will from upon or just below the surface using hand tools, 
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as is common practice.  It is not, in my opinion, reasonable for the 
Defendants to simply assert that the surface can be accessed by drilling 
down through the overburden.  There is no evidence before me at all as to 
how easy or difficult and thus at what cost that could be done.  From the 
evidence before me the whole of the encroaching overburden is sloped at 
an angle of approximately 22 degrees to the horizontal.  I have no evidence 
before me as to what type of expertise and equipment would be necessary 
and the cost thereof in order to conduct drilling operations from the top of 
the sloping overburden.  The fact is that in order to gain what would, in 
effect, be very limited access to the surface of the land beneath the 
overburden the Plaintiff, it is being suggested, should drill down to where 
it would otherwise have been be able to have access on foot or by vehicle 
and without sophisticated or expensive equipment. 

78  From a practical point of view the conduct of the Defendants in 
placing and leaving the overburden on the then vacant Crown land has 
been to quarantine the surface of the land beneath it from access for the 
most fundamental, but most commonly undertaken, means of initial 
exploration of the surface, namely, visual inspection and sampling by 
hand-held tools.  That is something that is entirely inconsistent with the 
grant of the three primary types of mining tenement, namely, prospecting 
and exploration licences and mining leases. 

79  Insofar as it has been suggested that the Plaintiff has acted 
unreasonably in not agreeing to have the land beneath and adjacent to the 
encroaching overburden excised from the ground that it applied for or, 
alternatively has not consented to the Defendants being granted a 
miscellaneous licence, and has in fact objected to the Defendants' 
application for a miscellaneous licence over the same land, it cannot, in my 
opinion, be said that the Plaintiff has acted unreasonably.  If the 
Defendants were to be granted a miscellaneous licence, then it could be 
expected, in the light of the evidence before me, that the preferable 
solution identified by the Defendants' witnesses of covering the 
encroaching overburden with an inert material would be undertaken.  It is 
not known from the evidence before me whether the Defendants ever 
conveyed to the Plaintiff, before the hearing of this matter, either that 
proposed solution or any other potential means of overcoming one of the 
Plaintiff's principal concerns, namely, acid rock drainage and the potential 
for the Plaintiff to be left not only with the problem of the presence of the 
acid rock drainage, but also, in the mind of the Plaintiff, the potential for 
the Plaintiff to be later required, pursuant to either mining or 
environmental or other legislation, to take steps at its expense to deal with 
the presence of, and the damage caused by, the acid rock drainage.  
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Further, from the Plaintiff's point of view, what the Defendants have, in 
effect, said is that the Defendants, having created the problem of and the 
consequences arising from the encroachment of the overburden, should 
now be given the means to obtain access to and rights or title over the 
subject land and that the Plaintiff should forego the rights that the Plaintiff 
has under the Mining Act to acquire and retain an exploration licence over 
the same ground.  Once again, that is contrary to the essential objects of 
the Mining Act. 

80  There is another matter that arises from the suggestion that the 
Plaintiff has acted unreasonably in objecting to the Defendants' pending 
application for the grant of a miscellaneous licence for the stated purpose 
of overburden management (application L45/116).  That matter should be 
seen in the context that it would be open at any time for the Defendants to 
surrender the whole or any part of the miscellaneous licence and that upon 
such surrender the overburden, if it had not been removed, would remain 
on the Plaintiff's exploration licence.  It is also possible for the holder of an 
exploration licence to surrender part of any graticular block that is the 
subject of the exploration licence.  Such a surrender is, however, not a 
matter that may be done as of right because it may not be done without the 
prior approval of the Minister or of the Department (s 95A(2)). 

81  All of the above things that I have mentioned are matters that could 
be said to point towards the grant of the mandatory injunction of removal 
of the overburden that the Plaintiff seeks.  They must, however, be 
balanced against other relevant considerations.  Those other considerations 
are as follows. 

82    I am satisfied that the Defendants did not, in extending the toe of 
Billygoat dump, wilfully go beyond the southern boundary of their 
tenement.  I am satisfied that it would have been a relatively simple matter 
for the Defendants to have first obtained, pursuant to the State agreement, 
rights to the land upon which the overburden encroached.  I accept that 
they had a right to obtain such land for that purpose.  It cannot be said that 
at that time the Defendants acted in order to gain an unfair advantage over 
any other person who then had an interest in the subject land or who it was 
anticipated would have or may have applied for a grant of a tenement over 
that land.  In the scale of things in terms of the vast areas of land in the 
general area, 7400 square metres of land is negligible. 

83  Although Mr Freebairn described the land upon which the overburden 
rests as being prospective, I have no doubt that had that land not been land 
that was open for mining at the time when he was prospecting in the area, 
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the Plaintiff would still have applied for the exploration licence even if it 
could not have obtained a licence over the ground covered by the 
overburden.  In other words, I am satisfied that the prospectivity of the 
ground covered by the overburden was not the sole or even an important 
basis upon which the exploration licence, consisting as it does of 93 square 
kilometres, was applied for.  It was never suggested on behalf of the 
Plaintiff that that was so.  Since the grant of the exploration licence 
small-scale exploration activities have been undertaken on other parts of 
the tenement by the Plaintiff.  There is no evidence that the Plaintiff has 
put before me of its belief as to the potential of those other areas.  It has 
never been suggested that that or any adjacent land is likely to be the 
subject of an application for the grant of a mining lease. 

84  The most that Mr Freebairn has said about the land under the 
overburden is that it is “prospective”.  It may well be worthless in terms of 
mineral content.  It has not been demonstrated to me that there is more 
than a speculative possibility that surface sampling by walking over the 
surface using hand-held equipment and making visual observation would 
lead to any further interest in that ground being justified.  There is no 
evidence of any preliminary sampling or other exploration results in 
adjacent areas that may have some bearing on the likelihood or even the 
possibility of the ground under the overburden being worthy of direct 
surface-based prospecting activity.  From the Plaintiff's point of view there 
is, of course, a catch-22 situation.  It can never, at a reasonable cost and by 
a reasonable process, ever find out.  That is the essential dilemma that this 
case presents. 

85  The benefit that the Plaintiff is seeking to achieve by having the 
overburden removed is that it will then be able to carry out basic surface 
sampling activities on the area that is now covered.  It would be the case, 
however, that the natural surface could never be restored.  It would 
necessarily be contaminated, both as to its form and its content, by residue 
from the overburden and by the removal activities.  It seems to me that, at 
best, it would probably only be appropriate to conduct sub-surface 
sampling.  The ability to conduct a simple visual examination and 
sampling of the top of the original surface of the original land surface are 
gone and can never be restored. 

86  I am satisfied that it would not cost the Defendants less than 
$2,000,000 –  $2.5000,000 remove the overburden if that operation were 
carried out in conjunction with other work that they intend to undertake on 
other nearby overburden dumps.  I accept that, as Mr Kavenagh said, the 
calculations as to the cost of removal that were presented in evidence were 
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very basic.  I am satisfied, however, that they were undertaken by persons 
with considerable knowledge and experience in planning and overseeing 
the sort of activities that would be required and in assessing the cost of 
such activities.  I am satisfied that if the work was carried out not in 
conjunction with other work, the likely costs would be somewhere 
between $3,000,000 and $4,000,000.  There was no evidence that 
contradicted the evidence of those estimated costs.  In the light of the other 
evidence that was presented to me it cannot be said that those estimates 
are, on their face, unrealistic or unreasonable for present purposes. 

87  In conclusion, it is my opinion that the very high cost of removal of 
the overburden compared to the relatively small gain to the Plaintiff of 
such removal, namely, the opportunity to walk or drive onto a surface that 
would approximate but not be the true original natural surface of the land 
in order to ascertain by conventional means whether the ground is worthy 
of closer investigation, is the most significant determining factor in 
balancing the scale against the granting of the mandatory injunction that 
the Plaintiff seeks.  It is not the determinative factor but it is a very 
weighty one.  That the conduct of the Defendants, while it was careless, 
was not deliberate (as to the encroachment), was not wanton or reckless 
and was not designed to "steal a march" on any other person at the material 
time are telling factors in the Defendants' favour.  The breach by the 
Defendants of the Mining Act 1978 and, in my opinion, of the State 
agreement and the fact that such conduct constituted a trespass and a 
nuisance at law are not matters that can be condoned.  However, those 
matters alone, and even in conjunction with all of the other factors that I 
have considered, are insufficient to justify the granting of the mandatory 
injunction. 

88  The Plaintiff has chosen not to pursue a claim for damages.  There is 
no evidence before me of the financial cost that the Plaintiff will or may 
incur as a consequence of the overburden not being removed.  In any 
event, I do not believe that I have the power in the absence of any express 
claim by the Plaintiff to give consideration to any question of damages in 
this case. 

89  For all of the above reasons, the Plaintiff's claim is dismissed.  I will 
hear the parties as to the form of any order that is to be made.  Costs are 
reserved and I will hear submissions from the parties in respect of costs. 
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