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BACKGROUND 

St Barbara Mines Limited is the registered holder of Mining Lease 20/45 (“M 

20/45”).   
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On 7 October 2004, St Barbara Mines Limited lodged an application for exemption 

from prescribed expenditure conditions relating to M 20/45 in the expenditure year 

ending 25 August 2004 pursuant to s 102 of the Mining Act (WA) 1978 (“the Act”).  

This application (“the Old Application”) was lodged within the time prescribed by 

the Act and reg 54(1a) of the Mining Regulations (WA) 1981 (“the Regulations”).  

The grounds relied on for exemption in the Old Application included the reasons set 

out in sub sections 102(2)(b), 102(2)(h) and 102(3) of the Act, but did not include the 

reasons set out in sub sections 102(2)(e) and (f) of the Act.   

 

On 23 March 2005, the Minister refused the exemption sought under the Old 

Application.  The refusal came after a meeting in January 2005 between 

representatives of St Barbara Mines Limited and the Department of Industry and 

Resources (“DIR”) at which St Barbara Mines was given an opportunity to submit 

further information, and was notified to the Applicant by letter dated 30 March 2005. 

 

On 27 April 2005, after receiving refusal of the Old Application, St Barbara Mines 

Limited (“the Applicant” in the application now before the court) forwarded a further 

application for exemption from prescribed expenditure conditions relating to M 20/45 

in the 2004 expenditure year to the Mining Registrar at Mount Magnet (“the New 

Application”).  The New Application is made outside the time prescribed in reg 

54(1a) of the Regulations and the Applicant now seeks an extension of time, pursuant 

to reg 104 of the Regulations, in which to lodge the New Application.       

 

The application for an extension of time to lodge the New Application is opposed by 

Agricola Resources Pty Ltd (“the Respondent”).  On 24 December 2004, while the 

Old Application was pending, Agricola Resources Pty Ltd lodged a plaint for 

forfeiture against M 20/45 (“the Plaint”).  The Plaint seeks forfeiture on the grounds 

of the Applicant’s non-compliance with prescribed expenditure conditions in the 

expenditure year ending 25 August 2004.     
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Following lodgement in court of their affidavit evidence and written submissions, the 

Applicant and Respondent made oral submissions on 1 June 2005.  At the conclusion 

of submissions, I reserved my decision.  

 

STATUTORY FRAMEWORK 

Section 102(1) of the Act provides that the holder of a mining tenement (or his 

authorised agent) may apply within a prescribed period for exemption from the 

prescribed expenditure conditions relating to the tenement.    

 

As regards the prescribed period within which an application for an exemption must 

be made, reg 54(1a) of the Regulations states that; 

 “For the purposes of section 102(1), the prescribed period in which an 

application may be made, after the end of the year to which the proposed 

exemption relates, is 60 days.”   

 

Reg 104 of the Regulations is a general provision dealing with the extension of time 

for any act under the Act and states: 

 “The time required by these regulations for any act to be done by the applicant 

for, or holder of, any mining tenement may be extended by the Minister or a 

warden, as the case requires, for reasonable cause, proof of which lies on the 

applicant or holder.”  (my underlining) 

  

APPLICANT’S AFFIDAVIT EVIDENCE and SUBMISSIONS 

Peter Thompson gave affidavit evidence on behalf of the Applicant.  Mr Thompson 

commenced employment with the Applicant on 10 January 2005 in the role of 

“General Manager – Exploration”, which role includes management of the Reedys 

Project of which M 20/45 is a part.  Mr Thompson deposes that, following his 

employment by the Applicant, he conducted a review of the Reedys Project and 

became aware that M 20/45 contains ore deposits.  He says that in the 2004 

expenditure year, these deposits were uneconomic and economic or marketing 
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problems were such as to make mining operations on M 20/45 not viable.  However, 

he says, the deposits are reasonably likely to become economic in the future.  Mr 

Thompson says the Applicant has a processing plant known as Bluebird about 45 kms 

from M 20/45, which is currently on care and maintenance.  He says the ore in M 

20/45 is required to sustain future operations of the Bluebird plant and loss of M 

20/45 would adversely affect the prospect of recommencing operation of the Bluebird 

plant.  Mr Thompson deposes that there are good grounds for exemption from 

prescribed expenditure conditions under sub sections 102 (2)(e) and (f) of the Act.  

He says he was not aware that these grounds had not been included in the Old 

Application until informed of such by the Applicant’s solicitor in early April 2005.  

Mr Thompson says the author of the Old Application, Mr Marcus Walter, advised 

him that sub section 102(2)(e) and (f) reasons were not included in the Old 

Application because Mr Walter did not appreciate that these matters constituted good 

grounds for the grant of an exemption. 

     

The Applicant submits that the Minister has power to consider more than one 

application for exemption from prescribed expenditure conditions in respect of a 

tenement.  Furthermore, such application can be made in circumstances where a 

previous exemption application has been refused.  In particular, a further application 

for exemption may be made where the further application raises new grounds, which 

is the case in the New Application: see Johnson’s Well Mining NL & Ors v 

Angelopoulos [2002] WAMW 22.  The Respondent does not dispute these principles.    

 

The Applicant submits that the “key hurdle is the time limit for the application”, and 

whether there is “reasonable cause” to extend the time allowed under the 

Regulations.  It says there is “reasonable cause” for the following reasons: 

“(a) the New Application raises grounds which constitute, at the very least, 

an arguable case as to why a certificate of exemption should be granted; 

(b) the grounds raised in the New Application were not properly raised in 

the Old Application and they are in that sense new grounds; 
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(c) the grounds were omitted from the Old Application because the person 

who prepared the Old Application was not aware of the matters and/or 

did not appreciate that they constituted good grounds for the grant of an 

exemption; 

(d) upon refusal of the Old Application, the Applicant acted promptly in 

immediately foreshadowing its intention to seek an extension of time to 

lodge the New Application and then lodging the necessary 

documentation; 

(e) if an extension of time is not granted, the Applicant will be penalised by 

the refusal of a certificate of exemption and the consequential 

significantly increased risk of forfeiture (see Angelopoulos @ para 30).”   

 

As regards the type of reasons for which an extension of time may be granted to 

make further application for exemption, the Applicant refers to the examples set out 

in para 27 of Angelopoulos (supra) where Warden Calder observed: 

 “Failure to include a genuine ground in an exemption application due to error 

or lack of understanding or appreciation of relevant matters or due to 

incompetence are examples of reasons why, provided there is compliance with 

the relevant part of the Act and Regulations concerning the making of 

exemption applications, “subsequent” applications should be able to be made 

and determined in the usual manner.” 
 

The Applicant says that it made a mistake when it did not include sub section 

102(2)(e) and (f) reasons in the Old Application and that it should be allowed to 

rectify its mistake in the absence of any compelling prejudice to a third party.  The 

Applicant submits it does not have to prove that there are good reasons for exemption 

but rather that there are arguable reasons which it should be given an opportunity to 

prove.   
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In this case the delay between applying for an extension of time and the expiry of the 

time prescribed for lodgement of the exemption application – that is, 25 October 

2004 - is about 6 months.  The New Application was foreshadowed to the court by 

the Applicant on 5 April 2005, being 5 days after receipt of the refusal of the Old 

Application.  By comparison, the Applicant points out, in Angelopoulos (supra) there 

were delays of between 4 and 11 months between the receipt of the refusals of the old 

applications and the lodgement of the new applications, and a delay of over two years 

after expiry of the time prescribed for lodgement of the exemption applications.  The 

applications for an extension of time were refused in the Angelopoulos case.  On the 

other hand, in Johnson’s Well Mining NL v Bayliss [2003] WAMW 22, the warden 

granted an extension of time where the delay after expiry of the time prescribed for 

lodgement of the exemption application was about 12 months. 

 

As regards any prejudice the Respondent would suffer on the grant of an extension, 

the Applicant says the Plaint was lodged at a time when the Old Application was still 

pending, and therefore at a time when there was a risk that an exemption would be 

granted.  The Respondent did not issue the Plaint in reliance on a refusal of a grant of 

exemption.  Furthermore, the Applicant says, the Respondent can lodge an objection 

to the New Application and such objection would be heard with the Plaint, and would 

not significantly increase costs.  In Angelopoulos (supra), where the application for 

an extension was refused, plaints were lodged after the exemption applications had 

been refused, and when there was a prima facie case for forfeiture.  In Bayliss 

(supra), where the extension application was successful, the old exemption 

applications were pending when the plaints were lodged.  In this case, the Applicant 

says, there is no “clear prejudice” to the Respondent beyond the scope of the 

proceedings.  On the other hand, the prejudice to the Applicant if an extension is not 

granted would be significant because the Applicant would be finally deprived of the 

opportunity to obtain a certificate of exemption, and the consequential risk of 

forfeiture would be significant. 
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RESPONDENT”S AFFIDAVIT EVIDENCE and SUBMISSIONS 

Andrew James gave affidavit evidence on behalf of the Respondent.  He is a director 

of the Respondent.  He deposes that prior to lodging the Plaint on 24 December 2004, 

he obtained details of M 20/45 inter alia from DIR.  He said he noted from those 

details that an exemption from expenditure conditions in the 2004 expenditure year 

for M 20/45 had been applied for by the Applicant, that the Applicant’s exemption 

application from expenditure conditions in the 2004 expenditure year for M 20/308 

had been refused on 22 October 2004, that the Applicant also had other exemption 

applications pending for the 2004 expenditure year, and that an exemption from 

expenditure conditions in the previous expenditure year had been granted for M 

20/45.  Mr James said he determined he would not apply for an extension of time to 

lodge an objection to the Applicant’s pending applications for exemption because he 

believed, based on the details he had obtained from DIR, that there was a good 

likelihood that the Minister would refuse the pending applications for exemption – 

including that for M 20/45.      

 

The Respondent submits that the meaning of “reasonable cause” in reg 104 of the 

Regulations can be considered in light of observations made by members of the 

Supreme Court in Molopo Australia v Eastern Gold NL (1989) WAR 270.  Molopo 

deals with an application for an extension of time to lodge an objection pursuant to 

reg 67 of the Regulations, which provides for an extension of “such further period as 

the warden considers reasonable”.  In Molopo at 271, Brinsden said: 

 “The reason that the regulations provide for this flexibility is obvious, since 

there could be circumstances beyond the control of the applicant which make it 

impossible for him to comply with the time sequences provided as, for example, 

… inadvertence on the part of the applicant failing to act within the specified 

time  ….. Upon application to him by a potential objector to extend time ….. 

the warden would have to consider inter alia, the reasons advanced for the 

extension and also whether if the extension is granted, the interests of the 

applicant would be adversely affected, by which I mean not that the 
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application would be opposed if the extension is granted and the objection filed 

but whether by reason of effluxion of time beyond the 30 days, for some other 

reason, the applicant and his application might be prejudiced.” 

Later, at 274, Kennedy J said:  

 “The regulation, in my opinion, gives the warden a wide discretion to 

determine the time within which an objection may be lodged.” 

 

The Respondent says that the “deposits information” underlying the New Application 

was known to the Applicant in August 2004, and therefore at the time of making the 

Old Application, and that any reasons for exemption based on this information should 

have been included in the Old Application.  Furthermore, the Respondent says, the 

time in December 2004 when the DIR were going to refuse the Old Application but 

asked for further information from the Applicant before doing so was the time when 

the Applicant should have applied for an extension of time for a further exemption 

application because it knew at that time about the deposits information.     

 

The Respondent says the Applicant has failed to show that the New Application has 

some prospect of success or is, at least, arguable.  It says that the evidence of deposits 

on M 20/45 is deficient, and that there is no evidence to support reasons based on sub 

sections 102(2)(e) and (f) of the Act other than the unsubstantiated belief of Peter 

Thompson.  It submits that there is no evidence of any economic factors or “of 

economic or marketing problems such as not to make the mining operations viable.”   

 

The Respondent submits that there is no relevant prejudice to the Applicant because it 

can argue its case against forfeiture in the Plaint proceedings.  On the other hand, the 

Respondent has filed the Plaint and it would be unfair for the Respondent if the 

extension was granted.  The Respondent says it has gained a procedural advantage by 

the refusal of the Old Application and it would be prejudiced by the loss of that 

procedural advantage.   
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DETERMINATION 

In my view, the principles and procedure for considering a reg 67 application 

described in Molopo (supra) also apply to the consideration of “reasonable cause” in 

the present application – that is, the court should consider the reasons advanced for 

extension by the Applicant and whether the interests of the Respondent would be 

adversely affected by grant of the extension: see Ramirez v Zis [2005] WAMW 18 

where the warden also agreed that some of the Molopo principles apply to a 

determination of “reasonable cause”.  As regards any reason advanced for an 

extension, I agree with the observations of Warden Calder in Angelopoulos (supra) 

(at para 27) about the sorts of reasons a court would take account of in determining 

whether to extend time for a further exemption application.   

 

The Applicant made a mistake in not including sub section 102(2)(e) and (f) reasons 

in the Old Application.  This occurred because the person making the application did 

not appreciate the significance of the information as regards ore deposits on M 20/45 

and its relevance to future operations.  The Respondent says that the information 

about the deposits was available in August 2004 and therefore should have been 

included in the Old Application.  That is not denied by the Applicant.  However the 

Applicant did not appreciate the significance of that information and did not rely on 

the information when it made the Old Application.  I accept that the mistake made by 

the Applicant was genuine, and was due to a lack of understanding or appreciation of 

relevant matters.  In my view, reg 104 of the Regulations provides for the opportunity 

to rectify such a mistake.   

 

I consider that there is a likelihood that there are ore deposits on M 20/45 and that 

those deposits, together with the proximity of the Bluebird operating plant to M 

20/45, may provide a basis for the grant of an exemption.  The Respondent says that 

the Applicant has not proved that there are grounds for such a grant.  However, in my 

view, the Applicant has to do no more than present arguable grounds for an 

exemption, and it has done that.  To have to do more at this point of the proceedings 

Page 10 



would in my view create an unjust burden on the Applicant and be an inefficient use 

of court time and resources.   

 

As regards prejudice to the Respondent, I am of the view that given the Plaint 

proceedings were commenced at a time when an application for exemption was on 

foot, that the Applicant announced almost immediately upon receipt of refusal of the 

Old Application that it would seek an extension of time for a further exemption 

application, and that little has occurred in terms of advancement of the Plaint 

proceedings, there is little prejudice to the Respondent if an extension is granted.  The 

Respondent may object to the New Application.  On the other hand, I consider that 

there is greater prejudice to the Applicant if the extension is not granted in that it will 

be faced with a prima facie case for forfeiture against it. 

 

At the time of seeking an extension to lodge a further application for exemption, the 

extension required was about 6 months beyond the expiry of the prescribed time for 

lodgement.  Although this is a significant period, it is not of such a length, in my 

view, as to cause prejudice due to the effluxion of time.  For most of the 6 month 

period, there has been an application for exemption on foot in any event, and this 

application was made with minimal delay after the refusal of the Old Application.   

 

CONCLUSION 

I consider that, in light of the aforesaid circumstances, the Applicant has proved 

reasonable cause for the grant of an extension of time in which to lodge the New 

Application.  I grant an extension of time until 26 August 2005. 
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